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COMMUNITY  PROPERTY  INCOME 


TXTESDAY,  MAY  1,  1934 

House  op  Representatives, 

SuBCOMMirrEE  OF  THE  COMMITTEE  ON  WaYS  AND  MeANS, 

Washington,  D.O, 

The  subcommittee  met  at  10  a.m.,  Hon.  Ashton  C.  Shallenberger 
(chairman)  presiding. 

Mr.  Shallenberger.  The  committee  will  please  come  to  order. 
This  is  a  hearing  called  on  H.R.  8396,  introduced  by  Mr.  Treadway, 
of  Massachusetts,  before  a  subcommittee  of  the  Committee  on  Ways 
and  Means. 

A  copy  of  the  bill  will  be  made  a  part  of  the  record. 

(H.R.  8396  is  as  follows :) 

[H.R.  8396,  73d  Cong.,  2d  gess.] 
A  BILL  Relating  to  the  taxation  of  community-property  Income 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  lassemhled,  That  for  the  purpose  of  determining  the 
income-tax  liability  of  any  individual  during  any  taxable  year  banning  after 
December  31,  1933,  property  of  a  marital  community  shall  be  considered  as 
the  property  of,  and  income  of  a  marital  community  shall  be  considered  as 
the  income  of,  the  spouse  who  has  the  management  and  control  thereof  under 
the  law  of  the  jurisdiction  in  which  the  marital  community  exists,  and  such 
spouse  shall  alone  be  entitled  to  the  deductions  and  credits  allowed  under  the 
internal-revenue  laws  which  are  properly  allocable  to  such  property  or  income. 

Mr.  Treadway  is  the  first  person  listed  on  our  calendar  to  appear 
and  we  shall  be  glad  to  hear  him  at  this  time. 

STATEMENT  OF  HON.  ALLEN  T.  TREADWAY,  A  REPEESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  MASSACHUSETTS  AND  A 
MEMBER  OF  THE  COMMITTEE  ON  WAYS  AND  MEANS 

Mr.  Treadway.  Mr.  Chairman  and  gentlemen,  I  do  not  want  to 
appear  before  my  colleagues  as  a  witness,  and  I  do  not  intend  to 
do  so.  You  have  the  measure  before  you.  That  tells  the  whole 
story. 

Mr.  Shallenberger.  My  thought  in  calling  you,  Mr.  Treadway, 
was  that  we  might  possibly  secure  from  you  a  brief  explanation  of 
the  purposes  of  the  bill. 

Mr.  Treadway.  Perhaps  it  is  proper  that  I  should  say  a  few  words. 
Of  course,  I  do  not  intend  to|  enter  into  any  argument  with  my 
colleagues. 

Mr.  Hill.  If  the  gentleman  will  permit,  it  occurs  to  me  that  it 
might  be  more  orderly  for  Mr.  Treadway,  as  the  author  of  the  bill, 
to  control  the  time,  so  far  as  the  sponsorship  of  this  particular  leo-is- 
lation  is  concerned,  and  call  the  witnesses  who  are  to  appear  in  favor 
of  the  legislation. 
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Mr.  Treadway.  I  should  prefer  not  to.  I  am  so  intimately  asso- 
ciated with  you  gentlemen  on  the  committee  that  I  have  absolute 
and  implicit  confidence  in  your  method  and  in  your  findings.  I  have 
no  personal  interest  in  this  ^natter  other  than  as  a  taxpayer  in  the 
State  of  Massachusetts. 

Mr.  HiiiL.  I  make  the  suggestion  only  in  the  interest  of  orderly 
procedure. 

Mr.  Treadway.  I  have  made  no  arrangements  with  anyone  to 
appear.  I  have  asked  nobody  to  come  here.  I  did  suggest  to  the 
chairman  that  the  various  State  officials  of  those  States  other  than 
the  eight  community  property  States,  be  notified  of  this  hearing  so 
that  they  might  be  represented.  I  understand  that  that  has  been 
done. 

Mr.  Shallenberger.  I  will  say,  Mr.  Treadway,  that  I  had  the 
clerk  of  the  committee  notify  the  secretary  of  state  of  every  State  of 
the  Union. 

Mr.  Treadway.  Then  it  is  up  to  them  to  take  such  action  as  they 
may  see  fit.    I  have  urged  no  one  to  appear  as  a  witness. 

May  I  say  this,  Mr.  Chairman,  that  this  subject  has  been  before 
us  for  quite  some  time.  It  has  been  reported,  I  believe,  in  one  or 
two  measures.  It  is  just  a  question  of  equity  between  States; 
whether  by  manipulation  of  local  legislative  enactments  one  State 
can  take  advantage  in  the  matter  of  taxation  over  another,  is  all  the 
question  that  is  involved. 

Eight  States,  a  minority  of  the  48  States  in  the  Union  have  a  very 
distinct  advantage  over  40  other  States.  If  that  is  fair  and  equita- 
ble, we  should  not  legislate  as  proposed.  If  it  is  not  fair  and  equita- 
ble, we  should. 

Of  course,  it  is  perfectly  evident— and  I  think  it  is  right  and 
proper  I  should  think  they  were  derelict  in  their  duty  to  their 
home  communities,  if  they  did  not  do  so— that  the  representatives 
from  those  8  community  property  States  act  as  a  body  in  oppo- 
sition to  the  interests  of  the  other  40  States.  Whether  you  can 
interest  the  other  40  States  to  protect  themselves,  I  do  not  know.  As 
I  have  just  said,  I  am  not  going  to  urge  them  to  do  so. 

The  amount  of  money  involved  here  is  something  like  $50,000,000 
that  other  States  are  paying  for  the  benefit  of  these  eight.  That  is 
the  whole  story,  gentlemen.  There  are  3  lawvers  on  your  com- 
mittee of  5.  I  should  be  presumptuous  if  I  undertook  to  talk  law 
to  this  committee.  I  have  no  desire  to  do  so.  Let  me  say  that  when 
our  subcommittee  started  work  last  October  on  the  subject  of  tax 
avoidance,  this  was  one  of  the  items  that  came  up.  We  had  the  tes- 
timony and  the  opinion  of  our  expert.  Of  course,  he  had  to  be 
discreet,  as  he  is  very  capable  of  being.  But  in  his  honest  judg- 
ment, it  would  appear  that  he  feels  that  we  are  losing  $50,000,000 
that  other  States  have  to  make  up  for  the  benefit  of  these  eight 
States. 

The  treasury,  through  Mr.  Magill,  in  an  official  statement  on  be- 
half of  the  Secretary  of  the  Treasury,  reiterated  the  statement  that 
there  should  be  legislation  looking  to  an  equalization  of  this  amount 
of  money. 

You  have  the  expert's  opinion.  You  have  a  legal  opinion  from 
the  couiiiii  pf  the  joint  connunittee.    You  have  the  statement  of  the 
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Secretary  of  the  Treasury.     Mr.  Parker  and  Mr.  Bartholow  are 
here  today  to  give  you  further  details  if  you  need  them. 

As  far  as  I  am  concerned,  I  do  not  think  there  is  anything  further 
I  have  to  say.  I  would  ask  permission  to  insert  a  table  showing 
just  how  this  affects  the  various  States,  to  be  made  part  of  my 
remarks  with  perhaps  any  other  slight  extension  as  is  usually  ac- 
corded permission  to  do  to  any  other  witness  appearing  before  the 
committee. 

Mr.  Shallenberger.  Without  objection,  the  gentleman  may  ex- 
tend his  remarks  as  he  has  suggested. 

Mr.  Treadway.  I  want,  perhaps,  to  add  in  closing  that  I  was 
opposed  to  two  features  relating  to  the  consideration  of  this  proposed 
legislation.  First  I  was  opposed  to  not  including  this  item  in  our 
general  tax  revision.  I  think  it  should  have  been  in  there,  but  I 
was  voted  down,  and  that  is  all  part  of  the  game.  Originally,  I 
believe,  it  was  expected  to  include  it  in  some  way,  but  there  was  a 
change  of  sentiment  in  the  Ways  and  Means  Committee  and  it  was 
then  understood  that  it  would  be  brought  up  as  a  separate  measure. 
That  is  being  done  now.  Later  I  opposed  its  being  heard  by  a 
subcommittee.  I  felt  that  it  was  a  matter  of  such  great  interest  tiiat 
it  ought  not  to  go  to  a  subcommittee.  But  I  am  glad  that  it  is  in  the 
hands  of  such  a  competent  subcommittee  as  the  one  now  having  it 
in  hand. 

Of  course,  it  is  very  unfortunate  that  anything  as  important  as 
this  is  to  the  country,  and  particularly  to  the  40  other  States,  should 
come  up  so  late  in  the  session.  It  may  be  that  it  is  not  too  late  to 
correct  such  an  apparent  injustice,  as  I  consider  this  to  be.  But  even 
so,  even  if  it  is  too  late  to  bring  it  up  now,  so  far  as  any  action  on 
it  is  concerned,  the  work  of  tho  subcommittee  will  not  be  lost  service. 
While,  with  the  change  of  political  fortunes  we  may  not  all  be  here 
in  the  Seventy-fourth  Congress,  I  have  no  doubt  that  the  gentlemen 
who  compose  the  subcommittee  will  return  and,  therefore,  even 
though  no  definite  results  obtain  from  your  labors  at  this  time,  it  is 
desirable,  I  think,  as  a  matter  of  record,  that  this  hearing  be  con- 
ducted. 

I  thank  you  very  much  for  your  courtesy,  gentlemen. 

Mr.  Hill.  Before  Mr.  Treadway  retires  1  should  like  to  ask  him  a 
question. 

Aside  from  the  legal  aspects  of  the  question  involved,  which  to 
my  mind  are  conclusfvely  against  the  legislation  proposed,  the  mat- 
ter of  fairness  and  equity  has  been  suggested  by  Mr.  Treadway.  I 
should  like  to  make  this  observation  in  that  connection,  without  going 
into  detail,  that  the  community  property  laws  of  these  eight  States 
in  effect  constitute  the  marital  community  a  partnership;  and  it  is 
decreed  by  law  that  the  earnings  of  the  marital  community  shall  be 
owned  equally  by  the  two  spouses. 

Under  this  proposed  legislation,  the  spouses  in  these  community- 
property  States  would  be  denied  the  right  of  making  returns  on 
their  individual  incomes.  In  the  State  of  Massachusetts,  which  is 
not  a  community-property  State,  and  in  many  other  States  of  the 
Union  which  are  not  community-property  States,  the  laws  of  those 
States  permit  the  husband  and  wife  through  voluntary  contracts  to 
enter  into  a  partnership  as  to  the  earnings  of  their  community  or 
marital  enterprises  and  to  take  advantage  for  tax  purposes  of  that 
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iirrang^iiieiit,  to  make  separate  returns  of  their  incomes.  So  that 
tney  get  the  benefit  of  a  partnership  enterprise  which  it  is  sought  to 
of  Z  klitk)^^^'^^^*  ^^  community. property  States,  through  this  kind 

Mr.  Cochran.  Will  the  gentleman  yield! 
Mr.  Hnx.  I  yield. 

Mr.  Cochran.  Is  that  the  situation  in  all  the  40  States  that  do 
not  have  community-property  laws? 

Mr.  Hiuu  I  am  not  sure  as  to  how  many  States,  but  my  informa- 
iH  t'  P^^t^y  V.^^  28  States.  But  all  of  the  States  could  effect 
that  kind  of  legislation  and  for  the  purpose  of  tax  benefits  in  a  num- 
ber of  States  they  have  resorted  to  that  kind  of  arrangement.  And 
yet  you  would  deny  to  our  people,  absolutely,  by  decree  of  a  Federal 
s^tute,  the  opportunity  that  you  give  to  these  other  States  in  that 

Mr.  Treadwat.  I  think  that  is  all  subject  to  very  serious  comment 
and  exception.  I  certainly  know  something  about  returns  in  Massa- 
chusetts. I  do  not  agree  with  my  distinguished  colleague  on  the 
method  that  he  describes  of  making  returns  in  that  State.  I  am  not 
familiar  with  methods  in  many  other  States,  I  will  say. 

Mr.  Hill.  I  am  not  saying  that  they  all  do  that.  I  ain  saying  that 
they  can  do  it  and  some  do  do  it. 

Mr.  Treadway.  There  is  another  way.  The  40  States,  of  course, 
could  come  to  the  8  States  and  have  the  same  type  of  legislation  that 
the  8  btates  have,  if  that  is  proper.  If  that  is  the  solution  of  the 
question,  then  it  is  simply  another  instance  of  the  minority  ruling 
again.  You  are  asking  the  40  States  to  arrange  their  legislation  to 
correspond  to  that  of  the  8  States.  ^ 

Mr.  Hill.  No;  you  misunderstand  me.  I  am  not  asking  it,  I  am 
not  even  suggesting  it  '  e     j  ' 

Mr.  Treadway.  That  has  been  suggested. 

Mr.  Hill.  Oh,  it  has  been  suggested. 

Mr.  Treadway.  I  think  the  Treasury  suggested  that  very  idea. 

Mr.  Mill.  Ihe  fact  that  the  other  40  States  have  not  come  to  the 
community-property  status  would  rather  indicate  that  there  are  cer- 
tain disadvantages  m  the  community-property  status  which  mav 
offset  any  assumed  advantages.  ^ 

T  x^^^'i  "Tf^^^WAY  I  do  not  think  that  I  agree  with  that,  Mr   Hill 

LJji^^f  /  ^*Ik  *^-l'*  ^"^  been  nobody's  business  to  pursue  this  idea 
accounts  for  the  difference  in  the  laws.  In  all  of  the  States  we  are 
an  entity  to  ourselves  and  legislate  accordingly.  It  is  simply  be- 
cause the  individual  States  have  had  such  a  diversity  of  legislation. 

^at  MV^wm'"''  ^""^  ^^'^  ^^v  ?^^^  ^^^^^^^  ^he  liL  of  a^rgumen 
alitor  ^      ^asmaking  applied  to  all  the  States,  there  is  such  a 
f hi  Zf^  ""5  ^^S,^f ^*1*^^^  "l*be  respective  States  that  that  accounts  for 

Svff  ftot^tL  ^if  ^^  ^^^  ^^1^  *«  ^^^ke  and  separate  them- 

selves  from  the  other  40  m  this  matter  of  a  return  on  incomes. 

rh«irma"n*'  T.u^f '^^-^  '^^''i,^''  interminable  argument  on  this,  Mr. 
Chairman,  and  that  is  just  what  I  was  trying  to  avoid. 

connpU^^^K  '\^f^  """^  ^V"^^  suggestion  I  want  to  make  in 
connection  with  your  statement,  Mr.  Treadway.  The  gentleman  savs 
that  we  are  losing  $50,000,000  by  not  enactuig  legislation  aT  is  pro! 
posed  here;  that  If  this  legislation  is  enacted^ve  would  collect  |^^^^^ 
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000,000  from  the  eight  community-property  States.  But  there  is 
nothing  in  the  record  that  has  been  made  heretofore,  and  no  sug- 
gestion by  the  sponsors  of  this  legislation  as  to  how  much  tax  money 
IS  being  lost  to  the  Government  through  arrangements  between  the 
spouses  in  States  other  than  community-property  States,  whereby 
the  spouses  make  separate  returns  instead  of  joint  returns. 

Mr.  Treadway.  I  thank  you,  Mr.  Chairman,  for  your  courtesy. 

Mr.  Shallenberger.  We  thank  you  for  the  information  you  have 
given  us. 

(Mr.  Treadway  submitted  the  following  extension  of  his  remarks:) 

TAXATION   OP  COMMUNITY  PBOPEBTT 

Mr.  Treadway.  Mr.  Chairman  and  colleagues,  you  are  all  familiar  with  the 
problem  which  is  under  consideration  today,  namely,  the  taxation  of  incomes 
of  husbands  and  wives  living  in  the  eight  States  of  the  Union  having  tiie 
so-called  "  system  of  community  property  ",  under  which  all  propertv  acquired 
after  marriage  by  either  spouse  becomes  one  half  that  of  the  husband  and 
one  half  that  of  the  wife.  The  States  having  this  system  are  Arizona,  Call- 
fornia,  Idaho,  Louisiana,  Nevada,  New  Mexico,  Texas,  and  Washington. 

In  these  States,  though  all  the  income  of  the  marital  community  is  earned 
by  the  husband,  each  spouse  may  file  a  returri  of  one  half  the  income  and 
thereby  pay  substantially  less  tax  than  married  persons  similarly  situated  in  the 
other  40  States.  It  is  estimated  that  approximately  $50,000,000  of  Federal 
income  tax  is  legally  avoided  in  this  way.  The  bill  which  I  have  introduced 
seeks  to  correct  this  injustice  by  providing  that,  for  the  purpose  of  determining 
the  income-tax  liability  of  a  taxpayer,  property  of  a  marital  community  shall 
be  considered  as  the  property  of,  and  income  of  a  marital  community  sliall  be 
considered  as  the  income  of,  the  spouse  having  the  management  and  control 
thereof  under  the  law  of  the  jurisdiction  in  which  the  marital  community 
exists. 

The  Supreme  Court  of  the  United  States  has  held  that  as  the  income-tax 
liability  of  a  taxpayer  under  the  Federal  revenue  law  is  based  upon  ownership, 
it  is  proper  for  each  spouse  in  a  community-property  State  to  return  one  half 
the  community  income.  My  bill  makes  the  income-tax  liability  in  these 
States  depend  not  upon  legal  ownership  but  upon  management  and  control. 
While  we  must  concede  that  the  Federal  Government  is  bound  by  the  property 
laws  of  the  several  States,  and  must  therefore  recognize  that  legal  ownership 
of  community  property  rests  one  half  in  each  spouse,  yet  the  fact  is  that  the 
Income  in  most  cases  is  earned  entirely  by  the  husband,  and  he  has  entire 
dominion  and  control  of  the  income  and  does  not  in  fact  share  it  equally 
with  the  wife.  It  is  my  contention  that  the  legal  fiction  in  the  community- 
property  States  that  the  wife  owns  one  half  the  husband's  income  should  not 
be  allowed  to  defeat  the  Federal  income-tax  laws. 

Those  representing  community-property  States  will  say  that  my  bill  is 
unconstitutional  because  it  taxes  one  person  on  income  that  "  legally  "  belongs 
to  another.  That,  however,  is  a  question  which  has  not  yet  been  directly 
passed  upon  by  the  Supreme  Court.  No  Federal  tax  law  has  ever  required 
community  income  to  be  included  in  a  single  return.  It  is  true  that  the  Court 
has  nullified  an  attempt  by  the  Bureau  of  Internal  Revenue  to  require  this 
by  regulation,  without  specific  authority  of  law,  but  it  has  never  answered  the 
direct  question  whether  the  Federal  Government  can  look  beyond  the  legal 
fiction  laid  down  by  State  law  and  assess  the  income  tax  according  to  fact. 

However,  I  do  not  wish  to  enter  into  a  legal  discussion  of  the  matter,  as  I 
am  not  a  lawyer.  I  would  rather  discuss  only  the  practical  aspects,  leaving  the 
legal  phases  to  others. 

I  have  stated  that  the  Federal  Government  loses  some  $50,000,000  annually 
as  a  result  of  the  community-property  laws  in  the  eight  States  referred  to 
If  this  money  were  collected  from  the  taxpayers  living  in  these  States    the 
burden  on  taxpayers  in  the  other  40  States  could  be  lowered  by  this  amount 
All  the  States  therefore  have  an  interest  in  this  matter. 

It  is  plain  that  if  the  income  tax  were  levied  at  a  flat  rate,  there  would  be 
no  saving  by   dividing  an   income  into   two  portions   for   taxation   purposjps 
However,  under  our  graduated  surtax,  the  rates  progress  by  brackets  as  the 
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income  Increases.  Let  us  suppose,  for  example,  that  John  Doe  and  his  wife, 
living  in  Massachusetts,  have  an  income  of  $50,000,  all  earned  bv  the  husband. 
Under  the  present  income-tax  law,  their  tax  would  be  $8,600.  If,  on  the  other 
iSJi^kJ^^^^  }^^^^^  ^®^®  double  this  amount,  or  $100,000,  they  would  pay 
;MO,ioo,  or  three  and  one  half  times  as  much.  Thus  it  would  be  to  their  ad- 
vantage if  the  $100,000  income  could  be  taxed  as  two  separate  incomes. 

Now,  what  is  the  situation  in  the  community-property  States?  We  will 
again  suppose  that  the  husband  has  an  income  of  $100,000.  Instead  of  reporting 
the  entire  income  as  his  own,  and  paying  a  tax  of  $30,100,  he  and  his  wife 
S?S  LI^^^J  $50,000,  divide  the  exemption,  and  pay  a  combined  tax  of  only 
$17,400.  The  saving  by  virtue  of  having  their  domicile  in  a  community-property 
State  IS  thus  $12,700,  or  more  than  40  percent  of  the  basic  tax  These 
amounts  will,  of  course,  be  changed  somewhat  bv  the  new  revenue  bill  but 
the  proportionate  saving  will  be  substantially  the  same. 

With  the  permission  of  the  committee,  I  shall  insert  at  this  point  a  table 
showing  the  savings  resulting  to  married  persons  living  in  community-property 
States,  according  to  the  amount  of  the  net  income.  It  will  be  noted  that  there 
is  no  saving  at  all  where  the  income  is  $6,000  or  less.  This  is  because  the 
graduated  rates  do  not  apply  below  this  amount.  However,  beginning  with 
Incomes  of  $7,000,  there  is  a  substantial  saving  to  all  classes  of  taxnavers 

(The  table  is  as  follows:)  ^^ 


Tait  advantage  in  community-property  States 

Net  income  of  husband 

Present 

tax  in  40 

States 

Present 

combined 
tax  on  hus- 
band and 

wife  in 
communi- 
ty-proper- 
ty States 

Tax  ad- 
vantage 

Proportion 
of  tax 
saved 

16,000 

$140 

210 

300 

480 

1,680 

8,600 

30,100 

263.600 

571, 100 

$140 

180 

220 

300 

1,160 

5.240 

17.400 

231,400 

527.400 

None 

$30 

80 

180 

520 

3,360 

12.700 

32,200 

43,700 

Percent 

$7,000 : 

0.0 

14     o 

$8,000 

14.3 

$10,000 

26.6 

$20,000 

37.5 

$50,000... 

aO.9 

$100.000 

39. 1 
42.2 

$600.000 

$1,000,000. 

12. 2 

7.9 

I  will  say  frankly  that  I  was  very  much  disappointed  when  the  Ways  and 
Means  Committee  failed  to  include  in  the  revenue  bill  a  provision  relating 
to  community  incomes.  That  bill  was  for  the  avowed  purpose  of  preventing 
tax  avoidance,  and  it  seems  to  me  that  it  would  have  been  particularly  approori- 
ate  to  hav'8  dealt  with  the  subject  at  that  time. 

The  members  of  the  committee  will  all  recall  that  we  did  tentatively  approve 
of  an  amendment  requinng  husbands  and  wives  in  all  States  to  file  a  joint 
return,  and  that  this  proposal  was  later  dropped  because  of  drafting  difficulties 
and  the  so-called  **  Parker  proposal ",  which  my  bill  follows  in  principle,  was 
then  adopted.  At  the  last  minute,  however,  by  a  bare  majority  vote*  this 
amendment  was  also  eliminated,  due  to  the  opposition  of  members  of  the  com- 
mittee from  community-property  States  and  the  apprehension  of  other  Mem- 
bers that  such  controversial  item  might  delay  the  passage  of  the  revenue  bill. 
At  that  time  it  was  stated  by  the  chairman  that  the  community-property  ques- 
tion would  be  taken  up  later  as  a  separate  bill,  and  this  hearing  is  the  result 
of  that  assurance. 

The  ameiidmeut  which  I  propose  to  the  revenue  law  is  almost  identical  with 
that  which  appeared  in  the  revenue  bill  of  1921.  The  House  acted  favorably 
upon  the  matter  at  that  time,  but  the  amendment  was  eliminated  in  the  Senate 
and  in  confei-ence  the  House  conferees  yielded  in  favor  of  the  Senate  action 
A  similar  provision  was  favorably  reported  to  the  House  in  connection  with 
the  revenue  bill  of  1924,  but  was  eUminated  on  the  floor  of  the  House  bv 
action  of  the  committee. 

Although  during  the  present  session  consideration  of  the  matter  has  been 
delayed  until  it  is  now  almost  too  late  to  secure  the  enactment  of  any  legisla- 
tion, it  is  my  hope  that  after  full  discussion  of  the  subject  the  committee  will 
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see  fit  to  report  a  bill  to  the  House  which  will  have  the  effect  of  equalizing 
taxation  throughout  the  United  States  by  requiring  husbands  and  wives  in 
community  property  States  to  pay  their  fair  share  of  the  Federal  income-tax 
burden.  If  this  is  done,  the  matter  can  be  taken  up  again  at  the  next  session 
of  Congress  without  further  study. 

Mr.  Shallenberger.  Let  me  say  a  word  about  the  calendar.  I  am 
arranging  it  to  permit  the  experts  from  the  departments  to  testify 
first.  A  number  of  Members  of  Congress  have  indicated  they  wanted 
to  appear,  but  I  do  not  think  we  can  reach  them  this  morning.  We 
shall  be  glad  to  hear  them  tomorrow,  however.  Mr.  Fulbright,  who 
is  located  in  Washington,  is  listed  to  appear,  and  we  expect  to  hear 
from  him  tomorrow.  My  purpose  is,  in  other  words,  to  give  those 
who  have  come  a  long  distance  an  opportunity  to  be  heard  first,  if  it 
is  of  any  convenience  to  them. 

Mr.  SuMNERs  of  Texas.  Mr.  Chairman,  may  I  make  an  inquiry  ? 

Mr.  Shallenberger.  Certainly. 

Mr.  Sumners  of  Texas.  Those  who  are  opposing  the  bill  have 
asked  that  I  make  some  brief  observations  with  reference  to  the 
constitutional  questions  involved.  My  own  committee  is  meeting 
this  morning.  I  assume  from  the  chairman's  statement  that  it 
probably  will  not  be  necessary  for  me  to  remain  this  morning. 

Mr.  Shallenberger.  We  can  hear  the  gentleman  tomorrow,  of 
course. 

Mr.  Sumners  of  Texas.  I  intend  to  be  very  brief  in  my  remarks. 
As  I  understand  it,  the  opponents  would  like  me  to  make  my  remarks 
at  the  beginning  of  the  presentation  of  the  opposition  to'  this  pro- 
posed legislation.  From  what  the  chairman  has  just  said,  I  assume 
that  that  will  not  come  on  until  tomorrow,  anyway. 

Mr.  Shallenberger.  That  is  correct. 

Mr.  Sumners  of  Texas.  Then  if  I  may  be  excused 

Mr.  Shallenberger.  Yes;  and  we  shall  be  glad  to  hear  from  you 
tomorrow. 

I  will  call  first  Mr.  Parker,  from  the  Joint  Committee  on  Internal 
Kevenue  Taxation. 

STATEMENT  OF  LOVEIX  H.  PAEKEK,  CHIEF  GF  STAFF,  JaiHT 
COMMITTEE  ON  INTERNAL  REVENUE  TAXATION 

Mr.  Parker.  Mr.  Chairman  and  gentlemen  of  the  committee,  I 
have  onlv  a  very  brief  statement  to  make  on  this  subject. 

I  should  like  to  ask  permission,  however,  to  file  with  these  brief 
remarks  a  memorandum  prepared  for  the  subcommittee  of  the  Com- 
mittee on  Ways  and  Means  which  studied  tax  avoidance  last  fall, 
and  also  a  letter  from  Mr.  Prettyman,  fomer  general  counsel  of 
the  Bureau  of  Internal  Revenue.  I  think  that  those  documents  will 
be  helpful  to  the  committee. 

Mr.  Shallenberger.  We  shall  be  glad  to  have  those  in  the  record, 
Mr.  Parker. 

(The  documents  referred  to  will  be  found  at  the  conclusion  of 
Mr.  Parker's  statement.) 

Mr.  Parker.  The  bill  which  the  committee  is  considering  raises 
two  questions.  The  first  is  whether  it  is  proper  as  a  matter  of 
justice  to  tax  income  to  the  spouse  having  the  management  and 
control  of  the  community  property. 
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The  second  question  is  whether  it  is  possible  under  the  Consti- 
tution and  the  laws,  to  tax  community  income  in  that  manner.  Of 
course,  both  of  those  questions  must  be  answered  in  the  affirmative 
if  anything  is  to  be  done  with  this  matter. 

The  facts,  I  think,  are  fairly  well  known  to  the  committee.  There 
are  eight  community-property  States,  as  Mr.  Treadway  has  pointed 
out.  There  are  three  advantages  to  the  residents  of  these  com- 
munity-property States:  One,  an  income-tax  advantage;  second, 
an  estate-tax  advantage;  and  third,  a  gift-tax  advantage. 

As  to  the  income-tax  advantage,  it  only  applies  to  taxpayers  in 
the  community-property  States  who  have  sufficient  income  to  reach 
the  surtax  brackets.  The  small  taxpayers,  who  simply  pay  the 
normal  tax  in  community-property  States,  get  no  benefit.  It  does 
not  make  any  difference  whether  they  file  separate  or  joint  returns, 
because  there  is  no  difference  in  tax  on  account  of  the  flat  rate. 

In  the  case  of  the  estate  tax  and  the  gift  tax,  the  rates  are  gradu- 
ated all  the  way  up.  They  do  not  have  a  flat  normal  tax  plus  a 
graduated  system,  so  there  is  an  advantage  on  those  two  types  of 
taxes  in  practically  all  cases. 

By  advantage,  1  mean  the  tax  benefit  which  results  when  you  take 
a  man  in  a  non-community-property  State  and  compare  him  with  a 
man  in  a  community-property  State  similarly  situated  from  a  prac- 
tical standpoint.  Mr.  Hill  might  say  that  it  is  hard  to  bring  about 
a  similar  situation,  because  under  the  community-property  laws  there 
is  really  a  partnership  existing.  On  that  pomt  I  think  it  is  im- 
portant to  bear  in  mind  that  there  was  great  force  to  that  argument 
prior  to  the  Revenue  Act  of  1932,  because  in  the  non-community- 
property  State,  when  we  had  no  gift  tax,  a  man,  as  far  as  the  income 
from  property  is  concerned,  could  put  himself  in  the  same  position 
as  a  man  in  the  community-property  States,  by  giving  his  wife  half 
of  his  property.  That  was  not  true  prior  to  1932  in  respect  to  sala- 
nes.  Of  course,  a  man's  salary  in  the  non-community-property 
States  never  could  be  split  between  husband  and  wife,  but  the  larger 
incomes,  coming  from  investments,  could  be  split. 

Mr.  Cochran.  Simply  by  splitting  the  securities  themselves  ? 

Mr.  Pare:er.  There  was  no  gift  tax,  and  the  husband  could  give 
his  wife  half  his  securities,  and  that  put  him  in  the  same  position 
as  m  a  non-community-property  State.  Now,  we  have  a  gift  tax  and 
the  pending  bill  provides  for  a  very  heavy  gift  tax. 

Therefore,  that  method  of  equalizing  the  situation  is  no  longer 
available.  ^ 

Mr.  Hill.  Do  you  mind  an  interruption? 

Mr.  Parker.  I  am  glad  to  be  interrupted,  Mr.  Hill. 

Mr.  Hill.  You  say  that  he  cannot  form  a  partnership  so  far  as 
the  salary  is  concerned,  but  he  could  make  a  gift  of  property  outside 
of  salary  to  compensate  for  that,  so  that  the  income  in  the  future 
would  really  be  divided;  there  would  be  the  separate  income  of  the 
^™  and  she  would  get  the  advantage  of  that  in  future  years. 

Mr.  Parker.  He  can  get  that  advantage,  but  if  it  is  a  large  amount 
he  would  pay  for  that  advantage  by  paying  a  gift  tax  on  the  trans- 
ler. 

Mr.  Hnx.  If  he  gave  her  up  to  $5,000  a  year,  he  would  not  pay  a 
gift  tax  on  it!  ^  ^ 
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Mr.  Parker.  That  is  true.  I  was  speaking  of  the  large  incomes 
which  are  particularly  important  to  this  matter  on  account  of  the 
surtax  rates. 

Mr.  Shallenberger.  Do  I  understand  that  under  the  present  laws 
of  these  community -property  States  the  salary  of  the  husband  can- 
not be  divided  ? 

Mr.  Parker.  The  salary  is  divided  in  the  community-property 
States,  but  it  cannot  be  divided  in  the  other  States. 

Mr.  Shallenberger.  I  understand. 

Mr.  Cochran.  I  would  like  to  ask  you  a  question.  This  was 
brought  up  by  Mr.  Hill  in  his  statement  a  moment  ago  in  connection 
with  the  formation  of  partnerships  between  husband  and  wife  in 
the  non-community-property  States.  As  I  understood  Mr.  Hill, 
he  did  not  go  so  far  as  to  say  that  it  could  be  done  in  every  non-com- 
munity-property State.    What  is  your  opinion  as  to  that? 

Mr.  Parker.  The  husband  and  wife  now,  in  most  States — not  all, 
but  in  most  States — can  go  into  partnership.  If  they  both  put  in  an 
equal  amount  of  capital  they  can  split  the  income  from  that  partner- 
ship. But  that  is  no  advantage  if  they  have  the  income  anyway, 
for  income-tax  purposes. 

Certain  cases  have  been  drawn  to  my  attention  where  a  husband 
has  a  business  and  has  brought  the  wife  into  partnership  and  his 
wife  does  not  put  any  money  in.  I  know  of  one  specific  case  where 
the  Department  would  not  permit  that.  They  said  that  it  looked 
colorable ;  that  it  was  a  case  of  tax  avoidance.  This  man's  wife  had 
not  contributed  anything  to  the  partnership,  and  just  because  he 
called  her.  a  partner,  tliat  did  not  give  them  the  right  to  split  that 
partnership  income  for  tax  purposes. 

I  rememoer  another  case  on  that  point  where  a  number  of  gentle- 
men brought  their  wives  into  partnership  for  the  purpose  of  dis- 
tributing the  income.  The  Treasury  ruled  against  that  and  would 
not  permit  it  for  tax  purposes. 

There  is  only  one  other  point  in  the  matter  of  income  tax.  It  is 
not  of  great  importance,  but  still  it  raises  a  question.  We  had  in  the 
1928  act  an  earned-income  provision  that  permitted  a  certain  relief 
from  taxation  in  the  case  of  earned  income.  The  income  was  recog- 
nized as  earned  income  only  up  to  $30,000. 

In  a  community-property  State,  if  a  man  got  a  salary  of  $60,000, 
the  man  and  his  wife  both  were  allowed  $30,000  of  earned  income 
each.  Under  the  Eevenue  Act  of  1934,  which  is  now  pending,  income 
is  recognized  as  earned  up  to  $14,000.  If  it  is  allowed  on  two  returns, 
it  would  come  up  to  $28,000  in  the  case  of  community-property 
States. 

Mr.  Hill.  On  that  point,  Mr.  Parker,  that  is  subject  of  proof, 
as  to  whether  it  is  earned  income  above  $3,000. 

Mr.  Parker.  Yes ;  that  is  true.  But  I  am  assuming  that  if  a  man 
m  New  York,  for  instance,  received  a  salary  of  $28,000,  he  would  be 
permitted  to  recognize  only  $14,000  of  that  as  earned  income  on  his 
income-tax  return.  If  a  man  in  California  received  a  $28,000  salarv, 
vou  take  up  $14,000  of  that  on  his  return  and  the  whole  $14,000  would 
be  recognized  as  earned.  His  wife  would  take  up  $14,000  and  that 
$14,000  would  also  be  recognized  as  earned. 

So  that  in  California  the  whole  $28,000  is  recognized  as  earned. 
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Mr.  Hill.  That  is,  if  the  spouse  were  able  to  establish  the  fact 
that  $14,000  of  it  was  earned  income. 

Mr.  Parker.  Well,  there  would  not  be  any  question  about  it  on  a 
straight  salary,  I  presume. 

Mr.  Frear.  How  would  the  wife  be  getting  the  salary?  Would 
she  have  to  get  it  from  an  employer,  or  would  it  just  be  simply  a 
provision  of  law  whereby  half  of  the  husband's  income  was  regarded 
as  hers? 

Mr.  Parker.  No.  The  law  contemplates,- as  I  understand  the  com- 
munity-property law,  that  the  husband  and  wife  both  earn  that 
money  and  have  an  equal  right  in  that  salary.  Therefore,  as  far  as 
they  are  concerned,  it  is  salary  to  both  of  them. 

Mr.  Frear.  You  are  speaking  now  of  community-property  States? 

Mr.  Parker.  Yes,  Mr.  Frear. 

Mr.  Frear.  Even  though  the  salary  is  all  paid  to  the  husband? 

Mr.  Parker.  It  does  not  make  any  difference. 

Mr.  Frear.  I  am  trying  to  find  out  about  the  matter  of  earned 
income,  so  far  as  the  wife  is  concerned.  It  is  counted  as  earned 
income  of  the  wife  notwithstanding  that  the  money  is  paid  to  the 
husband  ? 

Mr.  Parker.  The  law  says  that  she  earns  it.  She  does  her  neces- 
SMJ  part  at  home.  That  is  the  community-property  theory — 
and  there  is  no  quarrel  with  it — it  is  an  old  theory  and  goes 
back  a  good  many  centuries.  France  followed  such  a  system,  as  did 
Spain.  I  believe  it  originated  with  the  Goths  in  Germany.  And  the 
theory  was  that  the  wife  was  recognized  as  equally  important  in  the 
earning  of  the  community  income  though  her  duties  were  performed 
at  home. 

Now,  as  to  the  estate  tax,  there  again  the  revenue  bill  of  1934 
provides  increases  which  average  about  40  percent  in  the  estate-tax 
burden.  Of  course,  as  we  have  a  graduated  scale  of  rates,  that 
makes  a  very  considerable  difference  in  the  total  estate  tax  in  the 
non-community-property  States  in  comparison  with  the  community- 
property  States. 

However,  it  should  not  be  overlooked,  in  fairness  to  the  commu- 
nity-property side  of  tlie  question,  that  if  the  husband  in  a  non-com- 
munity-property State  has  all  the  property  and  dies,  his  tax  will  be 
considerably  more,  of  course,  than  a  man  that  has  accumulated  that 
wealth  in  a  community-property  State  where  it  is  divided  in  half. 
However,  we  get  the  tax  on  both  halves  in  the  community-property 
Sates.  That  is  to  say,  when  the  husband  dies  in  a  community-prop- 
erty State,  we  get  an  estate  tax.  When  his  wife  dies,  we  will  get 
another  tax  from  her.  Wheretis  in  the  non-community-property 
States,  if  the  husband  and  wife  die  within  5  years  of  each  other 
there  will  be  only  one  tax.  ' 

Mr.  Frear.  It  does  not  reach  the  same  high  bracket? 

Mr.  Parker.  It  does  not  reach  the  same  high  bracket.  It  is  offset 
though,  because  of  the  fact  that  both  of  them  are  taxed.  It  is 
unnecessary  to  comment  on  the  gift  tax  as  exactly  the  same  situation 
exists  and  the  rates  of  that  tax  will  also  be  substantially  increased 
on  the  passage  of  the  pending  revenue  bill. 

As  to  the  legal  questions,  there  is  a  great  deal  of  controversy.    Able 
lawyers  believe  that  it  is  possible  to  tax  this  community  income 
Other  able  lawyers  believe  it  is  not  possible  to  do  so.    My  personal 
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opinion  is  that  if  we  could  bring  that  question  to  the  Supreme  Court 
without  jeopardizing  our  revenue,  it  might  be  well.  What  I  mean 
is,  we  must  watch  the  statute  of  limitations.  If  we  are  going  to  try 
to  tax  community-property  income,  it  will  become  very  necessary 
to  do  something  about  the  statute  of  limitations,  because  we  will 
require  these  people  to  include  the  income  on  one  return.  They 
will  probably  include  it  in  their  return  under  protest  and  pay  the 
tax  under  protest.  The  case  will  go  up  and  be  decided.  Let  us 
say  the  Government  loses.  Then  the  statute  of  limitations  may  have 
run  against  collecting  the  tax  on  the  separate  returns  and  we  will 
lose  half  of  the  tax  we  get  under  existing  law. 

I  would  suggest,  therefore,  that  the  committee,  if  they  consider 
reporting  this  bill,  also  consider  that  question,  as  it  might  properly 
be  included  in  the  legislation. 

Mr.  Frear.  Would  you  be  willing  to  place  in  the  record  at  this 
point  such  a  proposed  amendment  to  this  bill,  so  that  we  may  under- 
stand the  scope  of  it? 
I        Mr.  Parker.  I  could  possibly  in  a  couple  of  days  offer  such  an 
P    amendment. 

Mr.  Frear.  Will  you  do  that? 

Mr.  Parker.  Yes,  sir. 

(The  amendment  is  as  follows:) 

Add  at  the  end  of  the  bill  a  new  sentence  reading  as  follows : 

For  the  first  taxable  year  beginning  after  December  31,  1933,  the  periods  of 
limitation  for  assessment,  credit,  or  refund  of  income  taxes  shall  be  extended 
for  a  period  of  1  additional  year  in  the  case  of  any  individual  having  such 
management  and  control  or  in  the  case  of  his  or  her  spouse. 

Mr.  Shallenberger.  Mr.  Parker,  when  you  said  that  some  thought 
it  was  possible  and  some  thought  it  was  not  possible  to  enact  this 
legislation,  you  were  referring  to  the  question  of  constitutionality 
that  might  be  involved  ? 

Mr.  Parker.  That  is  right.  That  brings  me  to  the  legal  side  of 
this  question,  and  on  that  point,  with  the  permission  of  the  com- 
mittee, I  should  like  to  have  Mr.  St  am,  counsel  of  the  joint  com- 
mittee, make  a  statement,  as  he  has  the  cases  much  better  in  mind 
than  I. 

Mr.  Frear.  Before  you  leave  the  stand,  I  would  like  to  get  clear 
in  the  record,  if  I  can,  this  matter  of  the  $50,000,000  that  has  been 
referred  to  first  on  one  side  and  then  on  the  other  as  being  involved. 
If  I  remember  correctly,  the  Treasury  Department  estimated  as  high 
as  $60,000,000.  I  do  not  remember  where  that  statement  came  from, 
but  I  think  it  came  before  one  of  the  subcommittees.  Can  you  give 
us  for  the  record  so  that  we  may  have  it  clearly  here,  where  that  loss 
comes  about,  if  it  is  a  loss,  or  where  that  discrimination  comes  about, 
if  it  is  a  discrimination? 

Mr.  Parker.  The  estimate  is  of  an  amount  which  we  would  gain 
by  taxing  the  community-property  income  to  the  spouse  having  the 
management  and  control  of  the  property.  Various  estimates  have 
been  made  on  that,  and  quite  properly  so,  because  the  estimate  de- 
pends on  the  prosperity  of  the  country,  on  the  income  of  the  coun- 
try. Our  income  tax  is  very  unstable.  We  have  had  fluctuations  of 
50  and  75  percent.  Therefore  you  must  expect,  if  you  want  a  general 
view  of  the  situation,  fluctuations  in  the  estimates.  I  believe  that 
the  gain  in  revenue  under  this  bill  would  be  somewhere  between  30 


Am* 


COMMUNITY  PROPERTY  INCOME 


I 


and  50  million  dollars.    The  SO-million-doUar  figure  would  come  in 
in  a  prosperous  year,  when  the  incomes  in  those  States  were  high,  and 

subnorm  1  ^°°  *"  **  ^**"^^  '^'""^  ™  "^^^^  ^^^  ^^^^  somewhat 

Mr.  Fkear.  -Wm  what  degree  of  accuracy  is  that  estimate  made? 
:  j-t*^-  r^  ""^®  statistics  of  income  showing  income  tax 
sported  by  all  the  individuals  by  brackets,  not  only  from  the  United 
^tes  as  a  whole  but  from  every  State  in  the  Union  segregated. 
1  hat  enables  us  to  take  those  8  community-property  Stttes  and 
examine  them  in  the  light  of  what  we  get  from  the  other  40  States. 
tho^X*%*  ^  ^^*  **'  estimate  can  be  arrived  at  from 

MmI'  JT^  J^*  Treasury  Department,  as  I  recollect,  came  to  a 
wwv.    Tw"*    understanding    or    conclusion.    I    have    forgotten 

W  i****.!*"  *^  ^'"^'^  *"  *^^  States  adopt  community-property 
laws,  or  the  other  way  around.  J  f    i^'^'-y 

iJtu  ^^^L  ^"-  ^^  ?'"T"^.  proposed  to  make  it  mandatory 
m  aU  48  btates  for  a  husband  and  wife  to  file  a  joint  return     Of 

f™L*  >"*  T'*^  substantially  increase  the  revenue,  substantially 
ahW  Wrlf  fl^  """^  of  community-property  States,  and  consider- 
ably mcrease  the  revenue  in  the  other  40  States. 

prZs.!^d  SinThf bm  ^^^^  '^^^"^^^  "^  *'^  ^^^^^^  ^^^^^-  ^^^^ 
Mr.  Parker.  I  should  think  that  the  Treasury  proposal  would 

^InoLT  wffK  1^'^'*  $25,000,000  annually  more  than  this  present 
proposal,  with  the  same  rates.  Of  course,  if  you  want  to  make 
aajustments  in  rates,  it  is  possible  to  cut  that  $25,000,000  off— that 
IS,  If  you  do  not  want  to  increase  taxes  substantially  in  the  non- 
community-property  States.  ^ 

<J^!L^t^  ^  ^w  ^^""i  ^  ^^^  ^^^  question.  This  estimate  of 
f^nf?/  '  ''''  whatever  it  is,  that  you  claim  that  you  would  collect 
from  the  commumty-property  States  in  event  legislation  such  as  this 
before  us  were  enacted,  would  that  not  be  a  discrimination  against 
the  commumty-property  States,  in  this,  that  in  the  non-community- 
property  States  and  in  these  States  of  the  non-community-property 
fetates  under  whose  laws  voluntary  contracts  may  be  entered  into  by 
husband  and  wife  for  the  formation  of  partnerships,  for  the  pur- 
pose,  among  other  things,  of  securing  benefits  in  taxation-would 
they  not  have  an  advantage  over  the  community-property  States, 
if  this  legislation  were  enacted  ?  ^  *'    f     j^  ^i.ittcs,, 

^^^A  ^^^^^-J  ^}^^7^  your  point  is  well  taken.  I  believe  there* 
would  he  some  discrimination.    I  doubt  if  this  language  would  make 

^artn^^h'^'J!^ /w^^^  '"^  his  income,  even  though  he  managed  the 
partnership,  that  share  of  the  income  that  went  to  his  wife.    But 
of  course,  I  think  the  Treasury  in  those  cases  would  make  the  wife 
actually  receive  the  mcome-t^iat  is,  require  that  the  wife  actually 

hr«Z±  J.^  J;^V*^'5^.^^'y  "^^Hl^  ^^^^^  *^^  1^^  to  be  evaded 
by  allowing  the  husband  to  keep  all  of  that  income.    Of  course 

m  the  community-property  States,  I  do  not  think  on  the  average 
that  a  man  turns  one  half  of  his  salary  over  to  his  wife  wherels 
m  this  partner^ip  situation,  the  man  reaUy  would  have  to  turn  that 
income  over  to  his  wife. 

Mr.  Hill.  Is  it  not  true  that  under  these  partnerships  between 
husband  and  wife  m  the  non-community-property  States  now,The? 
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are  getting  the  benefit  of  these  separate  returns  in  their  tax  pay- 
ments ? 

Mr.  Parker.  They  would  get  it,  and  I  think  properly  so,  if  the 
wife  has  really  contributed  substantially  through  investment  in  that 
partnership.  But,  as  I  said  a  minute  ago,  I  do  not  think  the  Treas- 
ury would  recognize  mere  fictitious  paper  partnerships,  where  the 
wife  put  in  no  property  and  rendered  no  service.  It  would  not  allow 
them  to  split  the  income  by  mere  contract.  I  do  not  think  the  Treas- 
ury would  permit  that.  I  do  not  think  the  court  would  sustain  such 
a  contract. 

Mr.  Hill.  The  status  of  community  property  in  community-prop- 
erty States,  is  fixed  by  law.  It  is  not  a  voluntary  arrangement  be- 
tween the  spouses.  You  say  to  them  that  it  must  be  returned  in 
one  tax  return  and  that  by  the  spouse  having  the  management  or 
control  of  the  property.  Yet  in  the  noncommunity-property  States 
a  legal  arrangement  under  the  laws  of  the  State  may  be  effected 
creating  a  partnership  between  husband  and  wife  and  thereby 
they  can  get  the  benefit  of  separate  returns  of  income  from  that 
partnership. 

Mr.  Parker.  Of  course,  in  a  community-property  State  where  the 
husband  and  wife  had  separate  property  I  still  think  that  they  could 
put  in  an  equal  amount  of  the  separate  property  into  a  partnership 
and  operate  it  and  get  income  from  it  and  file  separate  returns. 

Mr.  Hill.  As  to  the  separate  property. 

Mr.  Parker.  Yes,  sir. 

Mr.  Hill.  But  not  as  to  the  community  property? 

Mr.  Parker.  No  ;  not  as  to  the  community  property. 

Mr.  Hill.  But  there  is  no  such  restriction  in  the  non-commimity- 
property  States.    They  can  put  in  all  their  property  if  they  want  to. 

Mr.  Parker.  That  is  correct. 

Mr.  Shallenberger.  I  want  to  get  straight  on  one  question.  The 
bill  provides,  does  it  not,  that  in  every  State,  community -property 
States  as  well  as  those  that  are  not  community-property  States,  they 
shall  be  required  to  make  one  return.  That  is  the  provision  in  this 
bill? 

Mr.  Parker.  This  provides  that  the  income 

Mr.  Shallenberger.  It  does  not  separate  the  different  States  be- 
tween community  property  and  noncommunity  property? 

Mr.  Parker.  This  provides  that  the  income  of  a  marital  com- 
munity shall  be  considered  as  the  income  of  the  spouse  who  has 
management  and  control  thereof.  Of  course,  the  trouble  is  it  does 
not  mention  the  community-property  States,  but  we  know  what 
this  term  "  marital  community "  means.  We  know  what  com- 
munity property  is.  In  the  other  States  there  really  is  no  such 
thing. 

Mr.  Hill.  We  know  that  there  are  community-property  States 
now  and  this  bill  is  intended  to  apply  to  those  eight  community- 
property  States.    We  know  that,  do  we  not? 

Mr.  Parker.  I  do  not  think  there  is  any  doubt  about  that.  The 
language  does  not  say  it,  but  it  is  evident. 

Mr.  Shallenberger.  But  does  it  not  also  apply  to  the  other  States 
that  are  not  community-property  States? 

66247 — 34 2 
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Mr.  Parker.  I  think  it  might  apply  in  certain  cases,  but  I  think 
they  wonld  be  very  rare. 

Mr.  Hill.  Will  you  give  us  an  illustration  where  it  might  apply 
in  non-conmiunity-property  States? 

Mr.  Parker.  I  think  if  a  man  took  his  wife  into  partnership  and 
provided  in  the  contract  that  the  income  from  the  partnership 
should  be  considered  as  belonging  to  the  marital  community  with 
the  man  in  control  of  such  income,  the  couits  might  hold  that  the 
spouse  had  the  management  and  control  and  it  was  a  marital  com- 
munity they  had  set  up,  and  it  might  apply. 

Mr.  SuMNERS.  Mr.  Chairman,  may  I  ask  the  witness  a  question? 
Is  that  permitted  under  the  rules  of  the  committee? 

Mr.  Hill.  It  is  not  usually  permitted,  may  I  sav  to  the  gentleman, 
but  so  far  as  I  am  concerned,  I  should  be  glad  to  have  him  ask  the 
question. 

Mr.  SuMNERS.  May  I  suggest,  then,  that  the  gentleman  ask  this 
question  of  the  witness?  May  I  suggest  you  ask  this  concrete  ques- 
tion? If  this  bill  is  passed,  and  there  is  a  partnership  operating  in 
Texas  between  a  man  and  his  wife,  and  another  partnership  operat- 
ing in  Massachusetts  between  a  man  and  his  wife,  would  the  earn- 
ings from  the  partnership  in  each  instance  be  incorporated  in  a 
separate  return  or  would  they  be  incorporated  in  a  single  return  in 
Texas  and  would  they  be  allowed  to  split  it  in  Massachusetts  ? 

Mr.  Shallenberger.  That-  is  just  what  I  was  trying  to  bring  out. 

Mr.  SuMNERs.  I  know  you  are,  and  that  is  why  I  wanted  to  ask 
that  concrete  question. 

Mr.  Frear.  It  seems  to  me  that  that  is  only  part  of  the  question. 

Mr.  Hill.  May  I  suggest  that  the  witness  be  allowed  to  answer 
that  part  of  it  first  ? 

Mr.  Parker.  I  am  afraid  that  I  will  have  to  counter  with  a  ques- 
tion before  I  can  answer  that  one.  Undoubtedly  you  are  more 
familiar  with  the  laws  of  Texas  than  I  am.  Do  you  assume  that 
this  partnership  in  Texas  is  community  property  or  was  the  partner- 
ship formed  or  were  the  assets  of  this  partnership  taken  from  sep- 
arate property  of  each  one  of  the  partners,  the  man  and  the  wife? 

Mr.  Sumners.  The  earnings  would  be  community  property.  It 
does  not  make  any  difference  what  they  do  about  it.  In  other  words, 
it  does  not  make  any  difference  what  they  do.  They  cannot  do  any- 
thing under  the  laws  of  Texas  to  prevent  the  earnings  from  that 
property  from  becoming  community  property. 

Mr.  Frear.  That  includes  the  salaries  and  all  ? 

Mr.  Sumners.  Everything.  My  question  was,  if  the  bill  is  passed, 
in  a  situation  such  as  I  have  indicated  with  regard  to  Texas,  which 
is  a  typical  community-property  State,  and  a  partnership  in  Massa- 
chusetts, which  is  a  non-community-property  State,  would  the  in- 
come in  Massachusetts  from  the  partnership  and  the  income  from 
the  partnership  between  the  husband  and  wife  in  Texas  bear  the 
same  relative  burden  insofar  as  supporting  the  Federal  Treasury  is 
concerned  ? 

Mr.  Parker.  No.  I  think  Texas  would  be  at  a  disadvantage  in 
that  case,  if  I  recall  correctly.  I  do  not  think  all  the  States  are 
the  same  as  Texas  on  that  point. 
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Mr.  Hill.  It  is  the  noncommunity  State  partnership  which  would 
get  the  advantage? 

Mr.  Parker.  I  think  there  are  some  inequalities  that  would  arise. 

Mr.  Frear.  How  could  that  be  adjusted  to  make  it  more  equitable? 
Would  it  be  by  administrative  action  by  the  Treasury  Department? 

Mr.  Parker.  No.  If  the  committee  thinks  well  of  this  bill,  the 
theory  of  this  bill  is  that  the  Federal  Government's  income-tax  law 
is  going  to  override  the  property  laws  of  the  States  and  the  Federal 
Government  would  say  to  the  States,  "We  cannot  help  it  if  you 
have  peculiar  laws ;  we  are  not  going  to  pay  any  attention  to  them." 

Mr.  Hill.  You  are  touching  on  a  vital  point. 

Mr.  Parker.  Either  the  property  laws  of  the  States  are  going  to  be 
paramount  or  those  of  the  Federal  Government.  I  cannot  claim 
that  there  would  not  be  some  inequalties. 

Mr.  Frear.  In  the  case  you  have  mentioned,  where  the  State  with 
the  community-property  law  is  placed  in  a  disadvantage,  how  could 
that  be  adjusted  so  as  to  make  it  common  in  both  classes  of  States, 
those  which  have  community-property  laws  today  and  those  which 
have  not? 

Mr.  Parker.  I  suppose  we  could  build  up  something  to  take  care 
of  that.  I  cannot  state  offhand  what  could  be  done.  Probably  we 
could  draft  some  special  provisions.  We  had  a  provision  in  the 
revenue  bill  of  1934  and  we  found  that  it  did  not  work  equallv 
in  all  States,  and  we  changed  the  provision  so  as  to  make  it  work 
uniformly. 

Mr.  Frear.  What  would  be  the  result? 

Mr.  Parker.  If  all  the  States  had  the  community  laws  we  would 
have  to  raise  the  rates  of  tax. 

Mr.  Frear.  Is  there  any  particular  variation  in  the  States  as  to 
the  effect  of  the  law,  the  community-tax  law,  so  far  as  you  are 
aware  ? 

Mr.  Parker.  No  ;  I  think  not.  There  was  originally  in  the  case 
of  California,  but  California  has  since  changed  ife  constitution. 

Mr.  Hill.  In  the  illustration  that  Chairman  Sumners,  of  the 
Judiciary  Committee,  propounded,  I  understood  him  to  say  that  all 
income  from  husband  and  wife  in  the  State  of  Texas,  whether  from 
separate  property  or  from  community  property,  was  considered 
community  income? 

Mr.  Sumners.  That  is  almost  true. 

Mr.  Hill.  There  would  be  a  discrimination  as  between  the  com- 
munity-property States  in  that  regard? 

Mr.  Parker.  That  is  correct. 

Mr.  Sumners.  When  I  spoke  of  the  partnerships  in  Texas,  I  did 
not  speak  of  technical  partnerships.  We  do  not  recognize  copart- 
nerships as  between  husband  and  wife. 

Mr.  Frear.  That  is,  like  they  do  in  noncommunity  States.  We 
have  to  be  educated  along  some  of  these  lines;  it  is  an  involved 
subject. 

Mr.  Shallenberger.  We  have  here  the  counsel  for  the  Joint  Com- 
mittee on  Taxation. 

(The  following  documents  were  submitted  by  Mr.  Parker  and  by 
the  chairman  ordered  incorporated  in  the  record :) 
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Memorandum  on  Federal  Taxation  of  Community  Property  and  Community 

Property  Income 

Eight  States— Arizona,  California,  Idaho,  Louisiana,  Nevada,  New  Mexico, 
Texas,  and  Washington— have  community-property  laws.  The  residents  of  such 
States,  if  married,  enjoy  substantial  advantages  over  the  married  residents  of 
all  the  other  States  (in  cases  where  such  residents  have  substantial  amounts 
of  property  or  income)  in  respect  to  the  Federal  income,  estate,  and  gift  taxes 
These  advantages  may  be  described  as  follows: 

1.  INCOMI3-TAX   ADVANTAGE 

The  husband  and  wife  in  a  community-property  State  by  filing  separate 
returns  pay  substantially  less  income  tax  than  a  husband  and  wife  simUarly 
situated  in  a  non-community-property  State  where  the  net  income  Is  greater 
than  that  included  within  the  first  income-tax  bracket  for  normal  tax  purposes 

For  instance,  suppose  a  married  man  with  no  dependents  has  a  net  income 
derived  from  salary  of  $100,000.  His  tax  in  a  non-community-property  State 
amounts  to  130,100.  In  a  community-property  State,  however,  the  husband's 
salary  may  be  divided  between  the  husband  and  wife  and  reported  on  separate 
I^T^T^^'  ^u^}^!^  case  the  total  tax  shown  on  both  returns  will  amount  to  only 
*  '  *  ,o  ®*^  *®'  ^^  ^^^  non-community-property  State,  the  total  tax  in  this 
ease  is  73  percent  more  than  in  the  community-property  State  The  same 
result  obtains  in  the  case  of  Interest  received  on  community  property,  and  a 
siimlar  result  In  the  case  of  dividend  income.  i^   j^,  miu  a 

One  phase  of  this  advantage  Is  not  generally  understood;  i.e.,  the  fact  that 
It  Is  confined  principally  to  the  persons  with  substantial  incomes.  This  can  be 
brought  out  by  the  foUowing  table  for  the  case  of  a  married  man  with  no 
iiepenctents  i 
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Net  income 


13.000 

$4,000 

$5,000 

$ft.000 

$7,000 

$8,000 

$1(1.000.... 
$20,000.... 
$50,000-... 

^MMm 

nsQ^ooo... 

$1,000,000. 
110.000.000 


Total  tax, 

non-com- 

manity- 

property 

State 


Total  tax, 

oommun- 

Jty-proper- 

ty  State 


Percentage 
excess  of 
tax  in  non* 
commun- 
ity-proper- 
ty State 


6, 


$20 

60 

100 

140 

210 

$00 

4S0 

1.680 

8,600 

30.100 

263,600 

571. 100 

241,100 


$20 

60 

100 

140 

180 

220 

300 

1,160 

5.240 

17,400 

231,400 

527,400 

6. 182. 400 


0 
0 
0 

17 

aft 
eo 

45 
84 
7S 
H 
8 
1 


,^£^^  above  table  Is  computed  under  the  rates  imposed  by  the  Revenue  Act  of 
1932,  however,  the  relation  between  the  tax  in  the  non-community-  and  com- 
SrirmT'*^^  ^^^^^^  ^^  ""^^^  substantially  changed  by  the  rates  in  the  revenue 
The  table  brings  out  some  Important  facts  which  can  be  used  to  refute 
arguments  advanced  in  favor  of  permitting  a  lesser  tax  in  community-property 
.^^\  E^^  instance,  it  is  often  said  that  the  tax  reduction  is  fair  enough  in 
¥lew  of  the  disadvantages  suffered  by  a  man  in  a  community-property  State 
How  can  this  be  true  when  It  Is  realized  that  only  more  prosperous  individuals 
secure  any  tax  relief  under  our  present  system  in  these  community-property 
States?  If  tax  relief  is  justified,  why  should  not  all  taxpayers,  rich  or  wor 
I  Z^n^  ^Z  P/<;Portio°ate  tax  reductions?  This  is  not  the  case.  For  instance' 
in  1930  the  total  number  of  taxable  returns  filed  in  the  State  of  Washincton 
amounted  to  33,814.  Of  these,3927  showed  net  IncomtsTless  Cn  S^ 
?;^V^?L"*Tr^^  ^'?°^  ^'^  to  $6,000;  6,545,  net  incomes  of  from  $6,000 
to  1100,000;  and  34,  net  incomes  of  over  $100,000.     In  view  of  these  fie^res 


Further  income-tax  advantage  may  also  accrue  to  the  residents  of  the  com- 
munity-property States  in  the  case  of  losses  on  sales  of  property  due  to  alloca- 
tion on  the  separate  returns  of  such  losses.  A  substantial  advantage  also 
existed  under  prior  laws  and  will  exist  with  the  passage  of  the  revenue  bill 
of  1934  in  connection  with  the  earned-income  credit,  for  in  community-property, 
States  the  limit  to  which  earned  income  was  recognized  was  $60,000  against 
$30,000  in  the  non-community-property  States  under  the  Revenue  Act  of  1928, 
and  wiU  be  $28,000  against  $14,000  under  the  revenue  bill  of  1934. 

2.   BSTATB-TAX  ADVANTAGE 

The  husband  and  wife  with  substantial  property  in  a  community-property 
State  also  enjoy  a  great  advantage  over  married  persons  in  other  States  in  that 
there  is  no  estate  tax  Imposed  on  one  half  of  the  property  of  the  husband 
acquired  after  marriage  and  passing  to  the  wife. 

For  instance,  suppose  we  have  a  man,  wife,  and  son  living  in  a  community- 
property  State.  Assume  the  man  has  accumulated  $2,000,000.  On  his  death 
$1,000,000  passes  to  the  wife  without  tax  and  there  will  be  a  tax  of  $117,500  on 
the  $1,000,000  passing  to  the  son.  If  the  wife  now  dies,  there  will  be  a  tax 
of  $117,500  on  her  estate  passing  to  the  son.  The  total  estate  tax,  then,  on 
$2,000,000  passing  eventually  to  the  son  will  be  $235,000  in  a  community -property 
State.  On  the  other  hand,  in  a  non-community -property  State  there  will  be  an 
estate  tax  of  $315,500  collected  on  the  death  of  the  husband.  If  the  widow 
receives  $1,000,000  of  the  estate  and  she  dies  after  5  years,  leaving  her  property 
to  the  son,  there  will  be  a  further  tax  of  $117,500.  Therefore  the  total  tax 
In  a  non-community-proijerty  State  in  such  a  case  is  $433,000  against  $235,000 
In  a  community-property  State;  that  is,  there  is  84  percent  more  tax  collected 
in  the  non-conimunity-property  State. 

The  following  table  compares  the  amount  of  tax  paid  by  the  estate  of  the 
husband  only  in  a  non-community-property  State  with  the  amount  of  tax  paid 
by  both  the  estate  of  husband  and  wife  in  a  community -property  State : 


Net  value  of  property  accumulated  by  husband 


$200,000 

$400,000.... 
$800,000.... 
$1,000,000.. 
$4,000,000-. 
$10,000,000. 
$100,000,000 


Estate  tax, 
non-com- 
munity- 
property 
State 


$9,500 

30,500 

84,500 

117,500 

831,500 

3,094,500 

43, 593,  500 


Tax  on 
estate  of 
both  hus- 
band and 
wife,  com- 
munity- 
property 
State 


$3,000 

19,000 

61,000 

85.000 

631,000 

2,299,000 

42, 187, 000 


Percentage 
excess  tax 
in  non-com- 
munity- 
property 
State 


217 
61 


U 
1 


All  of  the  above  estate  taxes  are  computed  under  the  rates  imposed  by  the 
Revenue  Acts  of  1926  and  1932.  The  pending  revenue  bill  of  1934  increases 
estate  tax  rates  40  percent  on  the  average.  Therefore,  the  existing  inequalities 
will  be  accentuated  in  the  future. 

It  cannot  be  denied  that  the  estate  tax  is  a  much  greater  burden  in  States 
not  having  community-property  laws.  It  should  also  be  observed,  since  the 
Federal  estate  tax  applies  only  to  estates  with  a  net  value  of  more  than 
$50,000,  that,  as  is  the  case  with  the  income  tax,  no  advantage  accrues  to 
the  great  mass  of  residents  of  the  community-property  States  since  obviously 
their  estates  are  less  than  $50,000. 

3.  GIFT  TAX  ADVANTAGE 

Under  all  our  prior  revenue  acts  except  the  1924  act,  the  residents  of  non- 
community-property  States  were  able  to  put  themselves  in  the  same  position 
in  regard  to  the  estate  tax  as  was  the  case  in  the  non-community-property  States, 
by  giving  one  half  their  property  to  their  wives  before  death.  The  1932  act, 
however,  takes  away  this  opportunity  by  imposing  a  gift  tax. 

For  instance,  under  existing  law,  if  a  man  in  a  community-property  State 
wants  to  turn  over  one  half  of  the  community  property  to  his  wife  to  enjoy 
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»8  nhe  sees  fit,  there  will  be  no  tax.    In  a  non-communlty-property  State»  how- 
ever, there  will  be  substantial  tax.  as  shown  by  the  following  table : 

Amount  of  gift  (in  excess  of  exemption  of  $50,000)  :  m*  tam 

flOO.OOO $3,625 

$400,000 26,125 

$1,000,000 92  125 

$10,000,000 2,  312, 125 

The.^  computations  are  made  under  the  rates  imposed  by  the  Revenue  Act 
©f  1932.  Since  gift  taxes  will  be  increased  approximately  40  percent  by  the 
revenue  bill  of  1934,  the  situation  will  become  even  more  inequitable. 

As  was  the  case  with  the  Federal  income  and  estate  tax,  this  gift  tax  advan- 
tage is  of  no  value  to  the  average  citizen  of  the  community  proi)erty  State,  since 
gifts  totaling  less  than  $50,000  are  exempt  from  the  Fe<leral  tax. 

In  view  of  the  substantially  greater  iuc<ime,  estate  and  gift  taxes  paid  in  the 
non-community-property  States  as  already  outlined,  it  is  the  opinion  of  this 
©lice  that  an  ineqnality  exists  which  should  be  eliminated  or  at  least  parthiUy 
'dffset, 

PKOPOSAUS  FOR  REVISING  WEDBRAI.  TAX  ON  COMMUNITY  PSOPERTT 

It  appears  that  two  proposals  may  be  considered  in  connection  with  the 
inequality  pointed  out  existing  lietween  community-property  and  non-community- 
property  States  in  the  case  of  the  income  tax.  The  first  of  these  proposals  is  to 
attempt  by  law  to  force  the  inclusion  of  community-property  income  in  the 
husband's  return.  The  second  proposal  is  a  mathematical  proposition  which 
attempts  to  equalize  the  situation  in  part  by  an  increased  personal  exemption 
on  the  joint  return  of  husband  and  wife  based  on  a  percentage  of  the  net 
income.    These  proposals  will  now  be  discussed. 

Proposal  no.  l.—ln  the  opinion  of  this  office,  the  existing  law  may  be  changed 
80  that  the  husband  will  be  required  to  report  in  his  income-tax  return  and  pay 
a  tax  on  all  the  community-property  income  without  incurring  undue  risk  of 
having  such  a  provision  declared  unconstitutional.  It  is  believed  that  this 
could  be  accomplished  by  including  in  the  definition  of  gross  Income  a  provi- 
sion in  substance  as  follows : 

"  Income  received  by  any  marital  community  shall  be  included  in  the  gross 
income  of  the  spouse  having  the  management  and  control  of  the  community 
property." 

It  might  be  argued  that  Congress  has  no  power  to  require  the  husband  to 
Include  in  his  return  the  wife's  portion  of  the  community  income.  But  this 
question  has  never  been  passed  upon  by  the  Supreme  Court.  In  fact,  it  appears 
from  certain  statements  made  in  opinions  by  the  Supreme  Court  upon  the  com- 
munity-property situation  that  such  a  provision  would  be  within  the  power 
of  Congress.  The  leading  case  on  community  property  is  that  of  Poe  v.  Seahom 
(282  U.S.  181).  In  that  case,  both  the  husband  and  wife  were  residents  of 
the  State  of  Washington  and  the  Government  sought  to  require  the  husband 
to  include  all  of  the  community  income  in  his  separate  return.  The  court, 
in  denying  the  right  of  the  Government  to  force  the  husband  to  include  in  his 
income  his  wife's  share  of  the  community  income,  based  its  decision  upon  statu- 
tory and  not  upon  constitutional  grounds.    This  is  brought  out  by  the  following : 

(1)  The  court  stated  that  the  case  required  a  construction  of  sections  210(a) 
and  211(a)  of  the  Revenue  Act  of  1926,  which  lay  a  tax  "upon  the  net  income 
of  every  individual."  In  this  connection,  the  court  made  the  following 
statement : 

••The  act  goes  no  farther,  and  furnishes  no  other  standard  or  definition  of 
what  constitutes  an  individual's  Income.  The  use  of  the  word  'of  denotes 
ownership.  It  would  be  a  strained  construction,  which,  in  the  absence  of  further 
definition  by  Congress,  should  impute  a  broader  significance  to  the  phrase." 

(2)  Tlie  Government  argue<l  that  management  and  control  by  the  husband 
was  sutfident  to  permit  the  taxing  of  all  the  community  income  to  him.  But 
this  ctmtention  was  denied,  because  the  court  held  that  under  the  statute  the 
lest  of  taxability  is  "  ownership  "  and  not  management  and  control. 

(3)  In  regard  to  the  legislative  history,  the  court  made  the  following 
comment : 

"  On  the  whole,  we  feel  that  were  the  matter  less  clear  than  we  think  it  is, 
on  the  words  of  the  income-tax  law  as  applied  to  the  situation  in  Washington, 
we  should  be  constrained  to  foUow  the  long  and  unbroken  line  of  executive 
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construction,  applicable  to  words  which  Congress  repeatedly  reemployed  in  acts 
passed  subsequent  to  such  construction  (citing  authorities),  reentorced,  as  it  is, 
by  Congress'  refusal  to  change  the  wording  of  the  acts  to  make  community 
income  in  States  whose  law  is  like  that  of  Washington  returnable  as  the 
husband's  income." 

(4)  In  distinguishing  the  Corliss  case  from  the  case  of  Po^  v.  Seaborn,  the 
€X)urt  made  the  following  comment: 

"  The  CJorliss  case  raised  no  issue  as  to  the  intent  of  Congress,  but  as  to  its 
power.    ♦    *    *" 

In  view  of  the  legislative  hjstory  of  the  community-property  situation,  it  is 
not  believed  that  the  court  could  have  held  otherwise.  It  appears  that  in  the 
1921  revenue  bill  the  House  inserted  a  provision  reading  as  follows : 

**  Income  received  by  any  community  shall  be  included  in  the  gross  income 
of  the  spouse  having  the  management  and  control  of  the  community  property." 

This  provision  was  contained  in  the  bill  as  it  passed  the  House,  but  was 
stricken  out  by  the  Senate,  as  shown  by  the  following  statement  contained  in 
the  conference  report: 

"  Amendment  no.  134 :  The  House  bill  provided  that  income  received  by  any 
marital  community  shall  be  included  in  the  gross  income  of  the  spouse  having 
the  management  and  control  of  the  community  property.  The  Senate  amend- 
ment strikes  out  this  provision ;  and  the  House  recedes." 

When  the  1924  act  was  introduced,  it  contained  a  similar  provision,  which 
was  stricken  out  by  the  Ways  and  Means  Committee.  This  legislative  history 
clearly  shows  that  Congress  did  not  intend  to  require  the  wife's  portion  of  the 
community  income  to  be  returned  by  the  husband. 

It  is  believed  that  a  careful  reading  of  the  Poe  v.  Seaborn  Case  will  show  that 
the  court  in  that  case  was  not  dealing  with  the  power  of  Congress  to  tax  com- 
munity income  to  the  husband,  but  with  the  question  of  whether  Congress  in- 
tended to  tax  such  income  to  the  husband.  As  jwinted  out  above,  the  legisla- 
tive history  indicates  that  Congress  had  no  such  intention  under  existing  law. 
While  the  case  of  Poe  v.  Seaborn  related  to  the  community  property  situation 
in  the  State  of  Washington,  similar  conclusions  were  reached  by  the  Supreme 
Court  in  the  case  of  the  community  property  situation  in  Arizona,  California, 
Louisiana,  and  Texas.  (See  Goodell  v.  Koch,  282  U.S.  118;  United  States  v. 
Malcolm^  282  U.S.  792;  Bender  v.  Pfaf,  282  U.  S.  127;  and  Hopkins  v.  Baoon, 
282  U.S.  122.) 

It  is  accordingly  the  opinion  of  this  office  that  there  is  a  strong  possibility 
that  the  Supreme  Court  will  uphold  a  provision  taxing  all  community  income 
to  the  spouse  having  control  and  management  of  the  property. 

Proposal  no.  2. — By  a  mathematical  device  in  connection  with  the  x)ersonal 
exemption,  the  inequality  in  tax  between  married  persons  in  the  community 
and  noncommunity  property  States  can  be  considerably  reduced. 

For  instance,  a  fixed  personal  exemption  of  $1,000  might  be  allowed  on  all 
separate  returns,  but  on  the  joint  return  of  a  husband  and  wife,  in  which  the 
inc<:>me  of  both  is  taxed  as  a  unit,  an  exemption  of  $2,250  plus  10  percent  of 
the  amount  of  the  net  income  might  be  allowed.  These  exemptions  should  be 
allowed  for  both  normal  and  surtax  purposes  and  the  present  rate  schedules 
adjusted  in  order  not  to  affect  the  revenue  too  greatly. 

In  order  to  illustrate  what  can  be  done  in  this  direction,  the  writer  has  used 
the  exemptions  above  stated  and  with  an  adjusted  rate  schedule  has  computed 
the  following  table  showing  present  and  proposed  taxes  in  the  noncommunity 
and  community  property  States : 


■ 

Present  law 

Proposed  revision 

Net  income 

Total  tax  non- 
community 
States 

Total  tax  com- 
munity States 

Total  tax  non- 
community 
States 

Total  tax  com- 
munity States 

$1,000       

$0 

0 

0 

0 

20 

40 

60 

100 

140 

$0 

0 

0 

0 

20 

40 

60 

100 

140 

$0.00 

0.00 

0.00 

0.00 

18.00 

36.00 

54.00 

90.00 

126.00 

SO 

$1,500 

0 

$2,000 

0 

$2,500 

20 

$3,000 

40 

$3,500. 

60 

$4,000 

80 

$5,000 

120 

$6,000 

160 

20 


COMMUNITY  PROPERTY  INCOME 


|l«t  inooma 


$7,000 

$8,000 

$9,000 

$10,000.. ._ 
$12,000.... 
$14,000.... 
$16,000.... 
118,000.... 

iao.000.... 
$2^ooo.... 

$30,000.... 
$36,000.... 
$40,000.... 
$45,000.... 
$50,000.... 
$60,000.... 
$70,000.... 
$80,000.... 
$80,000.... 
$100,000... 
$160,000... 
$200,000... 
$300,000. .. 
$400,000... 
$500,000... 
$750.000... 
$1,000,000-. 
$2,000,000.. 
$5.000.000.. 
110.000.000. 


PreBent  law 

Proposed  revision 

Total  tax  non- 
community 
States 

Total  tax  com- 
munity States 

Total  tax  non- 
community 
States 

Total  tax  com- 
munity States 

$310 

$180 

$164.00 

$200 

300 

220 

236.00 

240 

300 

260 

316.00 

280 

480 

300 

380.50 

320 

660 

440 

556.00 

480 

900 

620 

742.00 

640 

1.140 

800 

958.00 

820 

1.400 

980 

1. 174. 00 

1.000 

1.680 

1.160 

1. 442. 50 

1,200 

2.620 

1,670 

2.130.00 

1,760 

3,480 

2.240 

3.030.00 

2,360 

4.500 

2.870 

3,930.00 

3,110 

5.800 

3,560 

5.092.50 

3,860 

7,140 

4,370 

6. 307. 50 

4,760 

8.600 

5.240 

7. 522.  50 

6,760 

11.900 

7.160 

10, 127.  50 

7.760 

15.700 

9.380 

13, 457.  50 

10.320 

20,000 

11.800 

16,  787.  50 

13.020 

24.800 

14.480 

20,  755. 00 

16.720 

30,100 

17,400 

25, 615. 00 

18,420 

58,100 

36.780 

60,897.60 

36,720 

86,600 

60,400 

76, 547. 50 

63,380 

144,600 

116,400 

127. 847. 50 

120,320 

203,600 

173.400 

179. 147. 50 

177,320 

263,600 

231,400 

230.447.50 

234,320 

416^200 

377,900 

363.880.00 

376, 820 

571, 100 

527.400 

498.880.00 

519, 320 

1, 201. 100 

1. 142, 400 

1. 062, 812.  50 

1,119.260 

3.001.100 

3,  032. 400 

2, 763. 812. 50 

3.009.200 

6, 241. 100 

6,182,400 

6.598,812.50 

6, 159. 200 

In  the  above  table,  colmnn  1  represents  the  net  Income  of  tbe  husband  In  the 
non-community-property  States  and  the  combined  community-property  income 
of  the  husband  and  wife  in  the  community-property  States.  Column  2  repre- 
sents the  present  tax  on  a  married  man  with  no  dependents  on  such  income  in 
a  non-community-property  State.  Column  3  represents  the  present  tax  on  a 
married  man  with  no  dependents  on  such  income  in  a  community-property  State 
where  separate  returns  are  filed,  as,  of  course,  they  uniformly  are  where  there 
is  a  tax  advantage.  Column  4  represents  the  proposed  tax  in  the  case  of  joint 
return  in  a  non-community-property  State,  or,  for  that  matter,  in  a  community- 
property  State  if  a  joint  return  is  used.  Column  5  represents  the  proposed  tax 
in  the  community-property  States  in  the  case  of  separate  returns. 

The  following  facts  should  be  noted  from  the  data  given  in  the  table : 

First.  The  tax  on  the  joint  returns  under  the  proposed  method  somewhat 
reduces  the  present  tax  in  the  non-community-property  States. 

Second.  The  tax  on  the  separate  returns  under  the  proposed  method  some- 
what increases  the  present  tax  in  the  community-property  States  except  in  the 
case  of  incomes  of  more  than  $500,000.  (So  few  returns  exist  of  over  $500,000 
that  this  exception  is  not  important  from  a  revenue  standpoint. ) 

Third.  It  results  from  the  first  and  second  propositions  above  that  the  exist- 
ing inequalities  in  tax  between  the  community-  and  non-community-proDerty 
States  are  considerably  reduced.  ^  *'    *-     j 

Fourth.  The  fact  that  the  total  proposed  tax  on  the  separate  returns  in  the 
community-property  States  is  greater  than  the  total  tax  on  the  joint  returns  in 
the  other  States,  In  certain  instances,  is  not  important,  since  the  residents  of 
the  community-property  States  have  the  privilege  of  filing  point  returns  and 
reducing  their  tax  to  the  same  amount  as  paid  by  residents  of  the  other  States 
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The  result  of  this  system  would  reduce  the  present  inequality  in  tax,  as 
shown  in  the  following  table : 


Net  income 

Present 

excess 

tax  in 

noncom- 

munity 

States 

Proposed 

excess 

tax  in 

noBCom- 

munity 

States 

$7,000 

10,000 

20,000 

30,000 

50.000 

100.000 

200.000 

500,000 

1.000,000 

$30 

180 

520 

1.240 

3.360 

12.700 

26.200 

32,200 

43,700 

$60.50 

242.50 

670.00 

1.762.50 

7. 195. 00 

13. 167. 50 

It  can  be  seen  from  the  above  that  existing  inequalities  are  reduced  more 
than  50  percent  on  the  average. 

It  is  true  that  the  particular  rates  selected  reduce  the  tax  on  the  married 
man  in  the  noncommunity  States.  This  might  have  some  effect  on  the  revenue 
It  is  also  true  that  the  adjustment  of  rates  would  slightly  increase  the  tax  ot 
single  persons  in  all  the  States,  as  shown  by  the  following  figures : 


Present 

Proposed 

Net  income 

tax,  single 

tax,  single 

person 

person 

$1,000 

$0 

$0 

2.000 

20 

20 

5.000 

120 

120 

10,000 

600 

600 

20,000 

1.800 

1,930 

50,000 

8,720 

9,210 

100,000 

30,220 

31,690 

200,000 

86.720 

88,660 

500,000 

263,720 

259.660 

1.000,000 

571,220 

559.630 

It  will  be  noted  that  there  isi  no  increase  in  the  taxes  of  the  single  persons 
except  in  the  ease  of  the  larger  incomes.  It  is  believed  that  in  these  cases 
the  slightly  larger  tax  can  be  readily  borne.  In  this  connection,  it  might  be 
pointed  out  that  the  present  difference  in  the  tax  on  married  and  single 
persons  with  like  income  is  negligible  under  present  law. 

For  instance,  under  present  law,  a  single  man  with  a  net  income  of  $100,000 
pays  $30,220  in  tax,  while  the  married  man  pays  $30,100— a  difference  of  only 
$120.  This  is  the  maximum  difference  no  matter  how  great  the  income.  As 
a  practical  matter,  it  seems  obvious  that  this  slight  difference  in  tax  does  not 
conform  to  the  principle  of  "  ability  to  pay."  Under  the  tentative  rates  pro- 
posed, a  single  man  with  $100,000  net  income  would  pay  a  tax  of  $31,690  and 
a  married  man  with  a  like  income,  $25,615.  From  many  considerations,  this 
difference  of  $6,000  in  tax  does  not  seem  unreasonable,  although,  of  course, 
the  question  is  a  matter  of  judgment.  It  seems  probable  that  many  will  be 
of  the  opinion  that  a  single  man,  who  has  $68,310  left  after  payment  of  taxes 
is  better  off  than  a  married  man  who  has  $74,385  left  after  payment  of  taxes. 

The  particular  rates  selected  for  the  explanation  of  this  proposal  can,  of 
course,  be  revised  to  secure  results  in  keeping  with  the  desires  of  the  Con- 
gress. The  important  question  is  whether  or  not  this  method  is  worthy  of 
consideration. 


PBOPOSALS   IN    THE   CASE  OF  THE  ESTATE  AND   GIFT   TAXES 

Similar  propositions  can  be  advanced  for  remedying  the  community-property 
situation  in  the  case  of  the  estate  and  gift  taxes,  although  it  might  be  wise 
to  leave  these  revisions  until  after  some  income-tax  proposal  has  been  actually 
tried  out. 
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In  the  case  of  the  estate  and  gift  taxes,  both  of  which  are  excises,  it  might 
tie  possible  to  levy  a  tax  on  the  transfer  of  the  management  and  control  of 
community  property.  On  the  other  hand,  if  it  is  desired  to  equalize  only 
partially  the  Inequality,  a  specific  exemption  to  the  wife  might  be  provided 
in  the  case  of  these  taxes,  it  .seems  better  not  to  develop  these  propositions 
here,  until  the  proposals  suagested  in  the  ease  of  the  income  tax  are  analyzed 

CONCLUSION 

This  memorandum  has  been  prepared  in  order  that  the  community-property 
situation  in  respect  to  Federal  taxation  might  be  considered  in  its  geiieral 
aspects.    It  api)ears  that  the  revenues  are  reduced  $30,000,000  to  $50000000 

nrnn^fJ'oi/.K*'^  preseut  sltufttion  in  respect  to  the  taxation  of  community 
property  and  the  income  therefrom. 
Respectfully  submitted. 

L.  H.  Parker,  Chief  of  Staff, 
Joint  Committee  on  Internal  Revenue  Taxation. 


Mr.  L.  H.  Pabker,  Dix^ber  15,  1933. 

tfhief  of  Staff,  Joint  Committee  on  Internal  Revenue  Taxation: 

Reference  is  made  to  your  letter  of  September  2«,  1933,  submitting  for  criti- 
cism, comment,  and  further  suggestion  a  memorandum  prepared  by  the  staff 
kI  Ik!  i  I*^  Committee  on  Internal  Revenue  Taxation  relative  to  the  taxation 
by  the  Federal  Government  of  community  income. 

This  office  is  in  complete  agreement  with  your  conclusion  that  effort  should 
be  made  during  the  coming  session  of  Congress  to  remove  the  inequities  so 
JSn«!?l"J"?I™*f*^  ^^  ^^  ^^^^^  ^  y«"^  memorandum,  whfch  rTultlrom 
tocomi  fi^?  Jfifin  *l^lt^  ""^  ^^  ^i^^^  community-property  States,  whose 
incomes  fall  within  the  higher  normal  tax  bracket,  and  subject  to  surtax  in 

!!!^  J/f  r^  ^^  T^ll  ™®-^  *^*^^*^«  ^^^  s<M»lled  "  community  income "  into 
S  fr.r?J^^«!  ^''^  ^^^'  accomplish  material  income-tax  avoidance  not  i^^ 
th^lfiZ  A^i^^  4'''''^^''^^  situated,  with  respect  to  amount  of  income  in 
gW-tax  iifbimy  ^*"*^  "*"*  *^^  discrimination  in  estate-  and 

You  have  submitted  two  proposals: 

J^n^TTf  .^""^^  '*^..*''f  ™"'^^'  community  shall  be  included  in  the  gross 
l^or^rty  ",  th^^«PO««e  having  the  management  and  control  of  the  communi^ 

Proposal  no,  «.— A  mathematical  device  under  which,  for  example   a  fixed 

SSThTirr^^"  ""l  ^'^r^  "^'^^^  ^  «"<^^^  o^  all'se^rlte  returns  but 
ZrJL^ni  !  '^"™  ""^  *  husband  and  wife,  in  which  the  income  of  both  is 
taxed  as  a  unit,  an  exemption  of  $2,250  plus  10  percent  of  the  amount  of  Vh^ 
™^^L^h^l,^  allowed  for  both  n^ormal  a'^d'turtfx' piir^rLd  t'h^ 
^^^LZ^  schedules  adjusted  in  order  not  to  affect  the  revenue  too  greatlv 

an^ar  to^f.  «!2n  1  ^T^,??  "l*?^^**  f*  ^^^^  ^^«  considerable  merit,  it  would 
!i^?,^HH  \  ^"^  *"*  ?^  objections  (1)  that,  although  diminishing  existing  In- 
equalities to  some  extent,  it  would  still  afford  husl)ands  and  wives  domiciled 
wivrZri&r''*^  ^'""'"^  considerable  tax  advantages  over  husbands  and 

J^^llr^h  li^T^^^^^^  ^^*^^'^'  ^"^  <2)  seems  designed  to 

iwuit  in  such  loss  of  revenues  as  would  cause  Congress  to  reject  it  at  this 

The  first  proposal  submitted  has  in  its  favor  the  declaration  of  thi»  Simrpmo 
Court  of  the  United  States  in  the  Robbms  case  (2^  X^S  Il5)  that  •      ^ 

h^dJnVfiZV''^.T''''''^  ^^  ^']  ^*'?  ^*^  *^^  California  and  assume  that  the  wife 
had  an  interest  in  the  community  income  that  Congress  could  tax  if  so  minded 

(Itt^cVruppfiS-T  '^'''  '''"^''**  "^'^  '^'  '"^  '"^  husband  for  th^  w"ole/' 
The  later  decision  of  Poe  v.  Seaborn  (282  U.S.  181)  can  scarcely  be  said  to 
go  so  far  as  to  hold  that  Congress  lacks  the  power  to  tax  conmmnity  income 
to  the  husband.  In  that  case  it  was  held  that  the  particular  revenue  act  then 
before  the  court   (Revenue  Act  of  1926)   did  not  disclose  anv  intent  on  the 

KJL  fb«?!rc?^TrKM  ^^"^  community  income.  It  must,  of  course,  be  remem- 
Hered  that  the  Robbins  case  involved  onlv  communitv  pronertv  which  was 
acquired  under  the  laws  of  California  as  they  existed  before  1917,  and  in  which 


the  wife  had  no  vested  interest,  only  an  expectancy.  It  is  probable,  therefore, 
that  the  court  is  free  now  to  adopt  a  different  view  without  i-epudiating  its 
decision  in  that  case.  There  is  also  the  d<?cision  in  Hoeper  v.  Tax  Commission 
(284  U.S.  206)  to  consider.  That  case  dealt  with  the  Wisconsin  income-tax  law, 
which  authorized  assessment  against  the  husband  of  a  tax  based  on  a  total  of 
the  husband's  and  wife's  incomes.  Provision  was  then  made  for  payment  by 
the  husband  and  wife  in  the  proportion  that  the  income  of  each  bore  to  the 
combined  income.  Tax  on  the  combined  income  was  assessed  against  the 
husband.  This  rule  operated,  of  course,  to  put  the  combined  income  in  the 
higher  tax  brackets.    In  an  opinion  written  by  Justice  Roberts  it  is  ^-'aid: 

"We  have  no  doubt  that,  because  of  the  fundamental  conceptions  which 
underlie  our  system,  any  attempt  by  a  State  to  measure  the  tax  on  one 
person's  property  or  income  by  reference  to  the  property  or  income  of  an 
other  in  contrary   to  due  process  of  law  as  guaranteed  by   the   fourteenth 

amendment    ♦    *    ♦. 

♦  •♦♦•♦• 

"  ♦  *  *  What  Wisconsin  has  done  is  to  tax  as  a  joint  income  that  which 
under  its  law  is  owned  separately  and  thus  to  secure  a  higher  tax  than 
would  be  the  siun  of  the  taxes  on  the  separate  incomes." 

Earlier  decisions  of  the  court,  which  contain  pronouncements  as  tx>  tlie 
nature  of  community  property  {Warburton  v.  White,,  176  U.S.  484,  and 
Amett  V.  Reads,  220  U.S.  311),  may  present  some  difiiculties.  In  those 
cases  the  court  declared  that  the  control  which  the  husband  exercised  over 
community  proi)erty  was  based  not  upon  his  exclusive  ownership  "  but  because 
by  law  he  was  created  the  agent  of  the  cmnmunityy  The  case  of  Warhurton 
v.  White,  supfa,  also  contains  a  rather  strong  alRnnation  of  the  principle  that 
Federal  courts  should  follow  the  decisions  of  the  State  courts  which  "have 
interpreted  State  laws  governing  real  property  or  controlling  relations  which 
are  essentially  of  a  domestic  and  State  nature    *     *     *."     (Italic  supplied.) 

On  the  other  hand,  encouragement  is  to  be  found  in  the  decision  that  State 
law  does  not  control  in  determining  the  precise  nature  of  a  transaction 
involving  questions  of  gain  or  loss  for  Federal  income-tax  purposes  {Burnett 
v.  Harmel,  287  U.S.  ia3)  or  in  determining  the  taxable  status  of  business 
groups  under  the  Federal  revenue  laws  (Bui'k-Waff goner  Oil  Association  v. 
Hopkins,  269  U.S.  110). 

Although  it  must  be  admitted  that  the  familiar  classification  of  property 
in  common-law  jurisdictions  into  "  legal "  and  *'  equitable "  interests  is  not 
strictly  applicable  to  the  respective  interests  of  husband  and  wife  in  com- 
munity property,  nevertheless  the  principles  which  the  United  States  Supreme 
Court  has  applied  in  recent  cases  involving  revocable  trusts  and  irrevocable 
"  insurance  trusts  "  justify  the  belief  that  the  Court  is  not  disposed  to  permit 
outstanding  legal  or  equitable  title  in  others  prevent  the  imposition  of  the  tax 
on  that  person  who  derives  actual  benefit  from  or  exercises  control  over  the 
income.  In  Corliss  v.  Bowers  (281  U.S.  366,  378)  in  sustaining  the  power  of 
Congress  to  tax  the  income  of  a  revocable  trust  to  the  grantor,  Justice  Holmes 
declared : 

"  But  taxation  is  not  so  much  concerned  with  the  refinements  of  title  as  it  is 
with  actual  command  over  the  property  taxed — the  actual  benefit  for  which 
the  tax  is  paid.  »  ♦  *  The  income  that  is  subject  to  a  man's  unfettered 
command  and  that  he  is  free  to  enjoy  at  his  own  option  may  be  taxed  to  him 
as  his  income,  whether  he  sees  fit  to  enjoy  it  or  not." 

Again  in  Reinecke  v.  Smith  (289  U.S.  172)  this  rule  of  taxation  was  sus- 
tained. The  "  revocable  trust "  situation  was  thus  distinguished  by  Justice 
Roberts  from  the  situation  in  Hoeper  v.  Tax  Commission,  supra: 

"  The  case  is  plainly  distinguishable  from  Hoeper  v.  Tax  Commission  (284 
U.S.  206),  on  which  respondents  rely,  for  there  the  attempt  was  to  tax  income 
arising  from  property  always  owned  by  one  other  than  the  taxpayer,  who  had 
never  had  title  to  or  control  over  either  the  property  or  the  income  from  it. 
The  measure  of  control  of  corpus  and  income  retained  by  the  grantor  was 
suflScient  to  justify  the  attribution  of  the  income  of  the  trust  to  him.  This 
enactment  does  not  violate  the  fifth  amendment."     (Italics  supplied.) 

The  majority  of  the  court  (four  justices  dissenting)  held  in  Burnet  v.  Wellg 
(289  U.S.  670)  that  income  tax  may  validly  be  levied  against  the  grantor  of 
an  irrevocable  trust  on  that  part  of  the  trust  income  which  the  trustee  uses 
(pursuant  to  the  directions  of  the  trust  instrument)  for  payment  of  insurance 
premiums  on  the  life  of  the  grantor.  The  trustee  was  directed  to  collect  the 
insurance  proceeds  upon  the  death  of  the  insured,  purchase  therewith  securities 
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from  the  estate  of  the  grantar,  and  hold  such  securities  for  the  benefit  of  cer- 
tain designated  persons.  For  present  purpooes,  the  significant  part  of  the 
decision  is  the  following  language  of  the  majority  opinion  written  by  Justice 
Cardozo : 

Through  the  devices  thus  neutralized  (utilized?)  as  well  as  through  many 
others  there  runs  a  common  thread  of  purpose.  The  solidarity  of  the  family 
Is  to  make  it  possible  for  the  taxpayer  to  surrender  title  to  another  and  to 
keep  dominion  for  himself,  or  if  not  technical  dominion,  at  least  the  substance 
of  enjoyment.  At  times  escape  has  been  blocked  by  the  resources  of  the 
Judicial  process  without  the  aid  of  legislation.  *  •  ♦  In  these  and  other 
cases  there  has  been  a  progressive  endeavor  by  the  Congress  and  the  courts 
to  bring  about  a  correspondence  between  the  legal  concept  of  ownership  and 
the  economic  realities  of  enjoyment  or  fruition.  Of  a  piece  with  that  endeavor 
is  the  statute  now  assailed. 

The  controversy  is  one  as  to  the  boundaries  of  legislative  power.  It  must  be 
dealt  with  in  a  large  way,  as  questions  of  due  process  always  are,  not  narrowly 
or  pedantically,  in  slavery  to  forms  of  phrases.  "Taxation  is  not  so  much 
concerned  with  the  refinements  of  title  as  it  is  with  the  actual  command  over 
the  property  taxed — the  actual  benefit  for  which  the  tax  is  paid."  (Corliss  v. 
Bowers,  supra,  p.  878.  Cf.  Burwet  v.  Guggenheim,  supra,  p.  283.)  Refinements 
of  title  have  at  times  supplied  the  rule  when  the  question  has  been  one  of 
construction  and  nothing  more,  a  question  as  to  the  meaning  of  a  taxing  act  to 
be  read  in  favor  of  tlie  taxpayer.  Refinements  of  title  are  without  controlling 
force  when  a  statute,  unmistakable  in  meaning,  is  assailed  by  a  taxpayer  as 
overpassing  the  bounds  of  reason,  an  exercise  by  the  lawmakers  of  arbitrary 
power.  In  such  circumstances  the  question  is  no  longer  whether  the  concept  of 
ownership  reflected  in  the  statute  is  to  be  squared  with  the  concept  embodied, 
more  or  less  vaguely,  in  ctmimon-law  traditions. 

The  question  is  whether  it  is  one  that  an  enlightened  legislator  might  act  upon 
without  affront  to  justice.  Even  administrative  convenience,  the  practical 
necessities  of  an  efficient  system  of  taxation,  will  have  heed  and  recognition 
within  reasonable  limits.  (MUliken  v.  United  States,  283  U.S.  15,  24,  25 
(Ct.D.  320,  C.B.  X-1,  472) ;  Reinecke  v.  Smith,  supra.)  Liability  does  not  have 
to  rest  upon  the  enjoyment  by  the  taxpayer  of  all  the  privileges  and  benefits 
enjoyed  by  the  most-favored  owner  at  a  given  time  or  place.  {Corliss  v.  Boxvers, 
9Upra;  Reinecke  v.  Smith,  supra.)  Government  in  casting  alwut  for  proper 
subjects  of  taxation  is  not  confined  by  the  traditional  classification  of  interests 
or  estates.  It  may  tax  not  only  ownership  but  any  right  or  privilege  that  is  a 
constituent  of  ownership.  (Nashville,  Chattanooga  d  St.  Louis  Ry.  Co.  v. 
Wattace,  288  U.S.,  249,  2t« ;  Bromley  v.  McCaughn,  280  U.S.  124,  136.)  Liability 
may  rest  upon  the  enjoyment  by  the  taxpayer  of  privileges  and  benefits  so 
substantial  and  important  as  to  make  it  reasonable  and  just  to  deal  with  him  as 
If  he  were  the  owner,  and  to  tax  him  on  that  basis.  A  margin  must  be  allowed 
for  the  play  of  legislative  judgment. 

To  overcome  this  statute  the  taxpayer  must  show  that  in  attributing  to  him 
the  ownership  of  the  income  of  the  trusts,  or  something  fairly  to  be  dealt  with 
as  equivalent  to  ownership,  the  lawmakers  have  done  a  wholly  arbitrary  thing, 
have  found  equivalence  where  there  was  none  nor  anything  approaching  it,  and 
laid  a  burden  mirelated  to  privilege  or  benefit.     *     •     • 

The  language  quoted  affords  basis  for  the  hope  that  the  court  may  apply  this 
rule  of  "  economic  realities  "  to  the  community-property  situation  and  hold  that 
the  spouse  exercising  control  and  nianajreuient  over  the  community  property 
enjoys  "privileges  and  benefits  so  substantial  and  important  as  to  make  it 
reasonable  and  just  to  deal  with  him  as  if  he  were  the  owner,  and  to  tax  him 
on  tliat  basis." 

la  may  be  that  Congress  could,  on  the  authority  of  Burk-Waggoner  Oil  Asso- 
ciation V.  Hopkins,  supra,  recognize  the  "  marital  community  "  as  a  taxable  en- 
tity. This  theory  would  find  some  support  in  Warburton  v.  White  and  Arnett  v. 
Reade,  supra,  as  well  as  in  some  court  decisions  from  community-property 
States.  (See  decisions  of  Supreme  Court  of  Washington  in  Ostheller  v. 
Spokane  R.  Co.,  182  P.  630,  and  Clark  v.  Beggs,  244  P.  121.)  However,  the 
trend  of  reasoning  in  tlie  United  States  Supreme  Court  as  evidenced  in  the 
foregoing  quotation  would  seem  rather  to  justify  the  more  direct  method  set 
forth  in  your  first  proposal.  The  difference,  both  in  origin  and  nature,  of  the 
rights  involved  in  the  "  trust "  method  of  ownership  as  distinguished  from  the 
rights  involved  in  the  community-property  method,  justify  some  doubt,  of 
course,  as  to  whether  the  court,  when  presented  with  the  question  directly 
will  apply    the  same  rules  to  each.    But  the  present  inequality  of  taxation 
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among  the  States  in  this  respect  is  so  great  that  every  effort  should  be  made 
to  bring  about  some  equitable  adjustment. 

An  expeditious  testing  of  the  constitutionality  of  a  statutory  provision  based 
on  your  first  proposal  could  be  arranged  so  as  to  avoid  any  considerable  tying 
up  of  taxes. 
The  file  submitted  by  you  Is  returned  herewith. 

E.  Barrett  PftETrrYMAN, 
General  Counsel,  Bureau  of  Internal  Revenue. 

STATEMENT  OF  COIIN  F.  STAM,  COUNSEL,  JOINT  COMMITTEE  OH 

INTERNAL-REVENUE  TAXATION 

Mr.  Stam.  We  made  quite  a  study  of  the  Federal  decisions  involv- 
ing the  right  of  Congress  to  tax  the  husband  upon  the  entire  com- 
munity income,  and  we  did  not  find  any  decision  of  the  Supreme 
Court  directly  in  point.  In  fact,  this  question  never  has  been 
directly  passed  upon  by  the  Supreme  Court.  The  case  of  Poe  v. 
Sedbam^  which  has  been  cited  by  many  as  indicating  that  the 
Supreme  Court  passed  on  this  question,  seemed  to  go  off  on  the  inten- 
tion of  Congress  rather  than  the  power  of  Congress  to  tax  that 
income.  In  that  case  the  Court  was  construing  a  certain  revenue  act 
involving  a  taxpayer  residing  in  one  of  the  States. 

Mr.  Frear.  Of  what  State? 

Mr.  Stam.  Of  Washington.  The  Court  was  construing  a  certain 
revenue  act,  and  it  went  back  and  traced  the  legislative  history  lead- 
ing up  to  that  act  and  showed  that  Congress  had  specifically  stricken 
from  a  revenue  bill  containing  similar  language  a  provision  which 
would  have  taxed  community  income  to  the  husband,N  and  it  finally 
decided  that  Congress  did  not  intend  under  that  act  to  tax  community 
income  to  the  husband. 

There  are  certain  decisions  of  the  Supreme  Court  which  would  give 
encouragement  to  the  view  that  if  we  did  put  a  specific  provision  in 
the  statute  taxing  community  income  to  the  spouse  having  manage- 
ment and  control  it  might  be  upheld.  One  case  is  the  Robins  case, 
which  involved  the  community  propertv  situation  in  the  State  of 
California.  When  that  case  was  decided  California  had  its  old  law 
in  effect,  and  there  was  some  doubt  as  to  whether  or  not  the  wife 
had  a  vested  interest  in  the  community  income.  The  Supreme  Court 
held  in  that  case  that  the  wife  did  not  have  a  vested  interest  in  the 
community  income ;  that  she  had  a  mere  expectancy ;  and  that,  there- 
fore, it  was  proper  to  tax  all  that  income  to  the  husband.  In  that 
case  the  Court  said : 

Even  if  we  are  wroug  as  to  the  law  of  California  and  assume  that  the  wife 
had  an  interest  in  the  community  income  that  Congress  could  tax  if  so  minded, 
it  does  not  follow  that  Congress  could  not  tax  the  husband  for  the  whole. 

That  seemed  to  indicate  in  the  mind  of  the  Court  that  if  they  were 
wrong  in  holding  that  the  wife  had  a  mere  expectancy  they  could 
still  tax  the  husband  on  the  whole  income. 

Mr.  Frear.  Was  the  California  law  changed  after  that  ? 

Mr.  Stam.  The  California  law  was  changed  to  give  the  wife  a 
vested  interest. 

Mr.  Hill.  Please  give  the  date  of  that  decision. 

Mr.  Stam.  Of  the  Bobbins  case  ? 

Mr.  Hill.  Yes. 

Mr.  Stam.  January  4,  1926 ;  and  the  citation  is  269  United  States 
315. 
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Then  we  have  another  case  which  seems  also  to  indicate  that  the 
Supreme  Court  might  uphold  the  provision  taxing  the  community 
income  to  the  husband.  That  is  the  case  of  Burnet  v.  Harmel^ 
decided  November  7,  1932. 

Mr.  HiiiL.  What  was  the  last  case  ? 

Mr.  Stam.  Burnet  v.  HarrtieL  I  have  the  Supreme  Court  citation, 
53  Supreme  Court  Reports  74. 

Mr.  HiLii.  You  have  not  the  United  States  reports  ? 

Mr.  Stam.  I  have  not  the  United  States  report  here. 

Mr.  Hill.  Could  you  supply  that  for  the  record  ? 

Mr.  Stam.  I  can;  yes;  it  is  287  United  States  103. 

In  that  case  the  question  was  as  to  whether  or  not  the  income  from 
the  lease  of  an  oil  land  was  taxable  as  ordinary  income  or  as  a  capital 
gain.  Under  the  law  of  Texas  a  lease  of  oil  land  amounts  to  a  sale  of 
the  oil  in  place,  and  it  was  contended  that  under  that  law  Congress 
had  to  treat  such  income  as  a  sale  of  a  capital  asset  and  subject  it 
only  to  the  capital-gains  tax.  Now,  the  Supreme  Court  refused  to 
hold  to  that  theory  and  disregarded  the  State  law  in  that  respect, 
stating : 

State  law  may  control  only  when  the  operation  of  the  Federal  taxing  act  by 
express  lanjmage  or  necessary  implication  makes  its  own  operation  dependent 
upon  State  law. 

They  cited  as  one  of  the  cases  as  authority  for  that  statement  the 
case  of  Poe  v.  Seaborn^  the  community-property  tax  case  in  the  State 
of  Washington,  and  they  held  that  the  State  law  controlled  because 
the  Federal  law  was  silent  as  to  the  taxation  of  community  income. 

In  the  Hoeper  case  in  Wisconsin 

Mr.  Hill  (interposing).  Please  give  the  citation  as  you  go  along. 

Mr.  Stam.  I  will  give  that;  it  is  284  United  States  206.  The 
Hoeper  case  involved  a  statute  of  Wisconsin  which  required  the 
husband  and  wife  to  file  a  joint  return.  The  Court  pointed  out  in 
that  case  that  the  wife's  income  and  property  were  entirely  separate 
under  the  State  law  from  that  of  the  husband ;  that  the  husband  had 
no  control  over  the  property  at  all,  and  therefore  it  would  violate  the 
fourteenth  amendment  to  require  the  husband  to  include  the  wife's 
income  in  his  return. 

We  do  not  think  that  case  is  really  in  point,  because  there  the 
husband  had  no  control  or  management  over  the  wife's  income.  It 
was  her  separate  property  and  separate  income. 

In  the  case  of  lieineke  v.  Smith  (289  U.S.  172)  the  Supreme  Court 
was  considering  the  taxability  of  a  revocable  trust,  and  they 
distinguished  that  case  from  the  Hoeper  case  in  this  language : 

The  case  is  plainly  distingoighable  from  Hoeper  v.  Tas  Commission  on 
which  resiwndents  rely,  for  there  the  attempt  was  to  tax  income  arising  from 
proijerty  always  owned  by  one  other  than  the  taxpayer,  who  had  never  had 
title  to  or  control  over  either  the  property  or  tlie  income  from  it. 

In  the  Hoeper  case  the  husband  never  had  title  to  or  control  over 
the  property  or  income,  and  they  said  that  case  was  plainly  distin- 
guishable from  these  other  cases. 

There  is  one  other  case  that  I  might  mention  which  is  not  directly 
in  point. 

Mr.  Fkeaji.  The  Wisconsin  law  required  the  joint  return  to  be 
filed  in  ail  cases? 


Mr.  Stam.  It  required  a  joint  return  of  husband  and  wife  and  it 
required  the  husband  to  pay  the  tax. 

Mr.  Frear.  Irrespective  of  the  particular  ownership? 

Mr.  Stam.  Irrespective  of  the  particular  ownership. 

The  Wells  case  (289  U.S.  67)  involved  an  irrevocable  trust.  In 
that  case  the  husband  assigned  certain  insurance  policies,  put  them 
in  trust,  and  the  income  from  that  trust  was  used  to  pay  the  premium 
on  the  insurance  policies,  and  the  Supreme  Court  held  that  we  had 
a  right  under  the  Federal  statute  to  tax  that  income  to  the  husband, 
for  the  reason  that  it  was  for  his  benefit;  that  is,  the  payment  of 
these  premiums  on  this  policy  on  his  own  life  was  for  his  own 
benefit.  While  that  case  is  not  exactly  in  point,  yet  the  court  makes 
some  statements  in  that  case  which  are  helpful  in  indicating  what 
they  might  do. 

Mr.  Hill.  You  do  not  contend  that  a  husband  in  a  community- 
property  State  has  such  control  as  is  involved  in  the  Reineke  case, 
the  last  case  to  which  you  referred  ? 

Mr.  Stam.  In  the  Wells  case  the  husband  had  no  control  over  the 
trust ;  it  was  irrevocable.  He  was  getting  a  benefit  out  of  the  income 
which  was  applied  to  the  payment  of  the  premium  on  the  insurance 
property. 

Mr.  Hill.  He  created  the  trust  and  he  directed  how  the  income 
should  go? 

Mr.  Stam.  Yes ;  but  he  could  not  direct  to  whom  the  income  could 
go  after  the  trust  was  created — that  was  fixed  by  the  trust. 

Mr.  Hill.  He  directed  how  the  income  should  be  applied? 

Mr.  Stam.  Yes;  but  he  had  no  control  over  it. 

Mr.  Hill.  In  the  case  of  community-property  income,  the  hus- 
band has  no  such  control;  he  cannot  dispose  of  the  income  as  he 
sees  fit.  He  has  no  right  under  the  community-property  law  to 
dispose  of  the  income  and  disregard  the  wife's  right,  so  the  analogy 
does  not  hold  up  as  between  the  two  cases. 

Mr.  Stam.  In  some  respects,  but  there  is  some  analogy  there,  be- 
cause in  a  lot  of  these  community-property  States,  the  husband  has 
control  and  the  wife  cannot  call  him  into  account  except  where  he 
disposes  of  the  property ;  he  has  all  the  economic  benefits. 

Mr.  Hill.  He  cannot  dissipate  it;  he  cannot  use  it  for  his  own 
devices.  So  long  as  he  uses  it  for  the  benefit  of  the  community,  it  is 
all  right. 

Mr.  Stam.  He  can  use  it. 

Mr.  Hill.  It  is  open  for  the  wife  to  come  in  and  say  that  it  is  not 
being  properly  used. 

Mr.  Stam.  She  has  a  hard  time  to  call  him  to  account. 

Mr.  Hill.  She  has  the  right. 

Mr.  Stam.  I  want  to  read  a  short  statement  from  that  case : 

But  taxation  is  not  so  much  concerned  with  the  refinements  of  title  as  it  is 
with  the  actual  command  over  the  property  taxed,  the  actual  benefit  for  which 
the  tax  is  paid.  Refinements  of  title  have  at  times  supplied  the  rule  when  the 
question  has  been  one  of  construction  and  nothing  more.  Refinements  of  title 
are  without  controlling  force  when  a  statute,  unmistakable  in  meaning,  is 
assailed  by  a  taxpayer  as  overpassing  the  bounds  of  reason,  an  exercise  by 
the  lawmakers  of  arbitrary  power.  In  such  circumstances  the  question  is 
no  longer  whether  the  concept  of  ownership  refiected  in  the  statute  is  to  be 
squared  with  the  concept  embodied,  more  or  less  vaguely,  in  common-law 
traditions.  The  question  is  whether  it  is  one  that  an  enlightened  legislator 
might  act  upon  without  affront  to  justice. 
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Thev  said  we  could  ignore  the  common-law  concept  of  legal  titles 
if  to  do  so  would  promote  justice.  That  is,  if  the  economic  enjoy- 
ment was  in  the  husband,  the  mere  fact  that  the  legal  title  was  in 
someone  else  would  not  be  sufficient  to  overturn  the  statute. 

I  think  that  is  about  tlie  crop  of  cases  that  I  have,  except  I  notice 
that  somebody  made  a  reference  to  the  partnership  situation  in  the 
nonconmiunity  States.  I  would  like  to  call  your  attention  to  the  case 
of  Burnet  v.  Leinenger  (285  U.S.  136),  in  which  the  husband  tried 
to  assign  to  the  wife  a  part  of  his  interest  in  a  partnership,  and  the 
court  pointed  out  that  the  wife  had  contributed  no  capital  or  ren- 
dered no  services  to  the  partnership,  and  they  held  the  assignment 
invalid,  and  that  the  profits  of  the  partnership  were  all  taxable  to 
the  husband. 

That  case  seems  to  me  to  indicate  that  it  would  be  very  difficult 
in  a  noncommunity  State  for  the  husband  to  divide  his  partnership 
interest  with  the  wife,  unless  she  actually  contributed  somethinff 
tangible,  like  capital  or  services. 

Mr.  Hill.  In  that  case  the  wife  contributed  nothing  and  she  was 
not  a  member  of  the  partnership? 

Mr.  Stam.  Yes. 

Mr.  Hill.  The  husband  sought  to  assign  to  her  a  part  of  his 
income  ? 

Mr.  Stam.  He  claimed  it  was  part  of  his  interest  in  the  partner- 
ship. 

Mr.  Hill.  Was  it  income  or  his  interest? 

Mr.  Stam.  The  Supreme  Court  held  it  was  nothing  but  an  assign- 
ment of  his  profits,  although  he  contended  that  he  was  assigning  a 
part  of  his  interest. 

Mr.  Shallenberger,  You  are  clarifying  something  I  have  been 
trying  to  understand.  Take  a  State  like  Washington.  I  under- 
stand if  this  bill  would  become  law  that  the  marital  property  would 
make  one  return.  In  the  State  of  Nebraska  I  am  mating  one  return 
and  my  wife  makes  a  return.  If  the  law  passes,  in  that  State  will 
we  still  be  permitted  to  make  separate  returns  ? 

Mr.  Stam.  Yes;  because  you  have  no  control  over  your  wife's 
income. 

Mr.  Shallenberger.  Otherwise,  I  may  be  required  to  do  it?  In 
the  community-property  States,  would  you  be  required  to  do  it? 

Mr.  Stam.  In  the  community-property  States  you  would  be,  be- 
cause the  husband  has  the  management  and  control  over  the  com- 
munity property. 

Mr.  Frear.  If  the  wife  had  independent  interests,  that  would  put 
them  in  the  same  class? 

Mr.  Stam.  That  would  put  her  in  the  same  class  as  the  husband 
and  wife  in  a  noncommunity  State. 

Mr.  Frear.  I  was  going  to  ask  this  question.  Of  course  the  main 
committee  may  be  a  supreme  court  here.  The  subcommittee  does 
not  assume  that  province.  I  was  going  to  ask  what  would  be  the 
difficulty  in  presenting  this  case  to  the  Supreme  Court  for  clarifica- 
tion on  this  question  ? 

Mr.  Stam.  The  Supreme  Court  would  never  pass  on  this  question 
unless  they  had  an  actual  case  before  them.  Of  course,  they  would 
never  have  an  actual  case  before  them  unless  we  put  something  in 
the  statute,  because  they  have  already  held  that  the  present  statute 


.does  not  tax  community  income.  We  would  have  to  put  something 
in  the  law. 

Mr.  Frear.  That  is  the  purpose  of  the  argmnent  which  you  have 
just  been  making? 

Mr.  Stam.  Yes. 

Mr.  Hill.  You  referred  to  the  case  of  Poe  v.  Seaborn^  involving 
projDerty  rights  and  the  rights  of  taxpayers  in  the  State  of  Washing- 
ton to  make  separate  returns.  In  that  case  it  was  held  that  such 
agency  of  the  husband  was  neither  a  contract  nor  a  property  right 
vested  in  him,  and  that  it  was  competent  to  the  legislature  to  confer 
the  agency  on  the  wife  alone  or  to  confer  a  joint  agency  as  it  saw  fit. 
In  other  words,  the  mere  fact  that  the  husband  has  the  control  of 
the  community  estate  does  not  give  him  any  vested  right  in  the  com- 
munity estate  other  than  tliat  fixed  by  law — his  one-half  interest — 
and  that  it  gives  him  no  property  right  as  the  manager  or  the  con- 
troller.   The  legislature  may  change  that  at  any  time. 

Mr.  Stam.  The  trouble  about  that  case  was  that  the  court  held, 
in  the  first  place,  that  the  test  of  taxability  was  ownership,  and  to 
determine  who  owned  the  property  we  had  to  go  back  to  the  State 
law.  Now,  they  pointed  out  clearly  that  the  husband  did  not  own 
it;  that  ownership  involves  legal  title.  They  pointed  out  clearly 
that  the  husband  did  not  own  the  wife's  portion  of  the  community 
income,  because  under  the  State  law  the  wife  had  a  vested  interest; 
but  if  the  statute  had  made  the  test  not  ownership  but  management 
and  control,  then  the  court  would  have  had  a  different  question. 

Mr.  Hill.  What  are  you  going  to  do  with  the  sixteenth  amendment  ? 

Mr.  Stam.  The  sixteenth  amendment  says  we  can  tax  income;  it 
does  not  say  to  whom  we  can  tax  it. 

Mr.  Hill.  It  might  tax  your  income  to  me  or  my  income  to  you? 

Mr.  Stam.  If  they  tax  your  income  to  me,  it  would  depend  on 
what  command  I  had  over  your  income.  If  I  had  a  practical  com- 
mand, which  the  court  could  say  was  equivalent  to  ownership,  they 
Plight. 

Mr.  Hill.  Suppose  you  should  be  appointed  my  guardian;  the 
income  tax  would  be  paid  out  of  my  property  ? 

Mr.  Stam.  That  is  true.  You  have  the  legal  title.  The  guardian 
does  not  get  the  same  beneficial  enjoyment  out  of  the  ward's  property 
that  the  husband  gets  out  of  his  own  salary  and  the  use  of  his  wife's 
income. 

Mr.  Hill.  What  beneficial  enjoyment  in  the  community  property 
does  the  husband  get  out  of  the  wife's  income  in  the  community- 
property  States  that  he  does  not  get  in  the  non-community-property 
States  ? 

Mr.  Stam.  The  husband  in  a  non-community-property  State  in 
-many  cases  never  sees  his  wife's  income. 

Mr.  Hill.  But  the  idea  of  the  marriage  relation  being  a  mutual 
beneficial  relationship,  not  only  as  to  sociability  and  companionship 
but  also  as  to  property  involved,  would  probably  be  as  potent  an 
argument  as  to  the  relationships  in  the  noncommunity  States  as  in 
the  community  States. 

Mr.  Stam.  That  is  the  question. 

Mr.  Hill.  We  have  those  dominating  feminine  characters  in  the 
/community  States  as  well  as  in  the  noncommunitv  States. 

Mr.  Stam.  That  is  true. 

66247-^34 3 


30 


COMMUNITY   PROPERTY  INCOME 


COMMUNITY   PROPERTY   INCOME 


31 


I 


Mr.  Freak.  1  was  going  to  suggest  this:  That,  if  possible,  Mr. 
Stam  reniam  here,  because  many  of  these  cases  are  quite  involved, 
and  those  of  us  who  are  not  accustomed  to  following  the  close 
distinctions  might  receive  aid  from  him. 

Mr.  Shallenberger.  I  was  going  to  make  this  announcement: 
That  Mr.  Hill  has  to  be  on  the  floor  of  the  House  when  it  convenes, 
because  the  tax  bill  comes  up  at  that  time,  and  we  are  going  to 
adjourn  a  little  before  12.  We  will  not  reach  the  Members  of  Con- 
gress this  morning  anyway. 

Mr.  Hill.  I  was  going  to  suggest  that  we  have  a  number  of  wit- 
nesses who  are  Members  of  Congress,  and  a  number  of  them,  no 
doubt,  have  made  as  thorough  a  legal  study  of  the  question  as  their 
time  has  permitted;  we  have  here  Judge  Sumners  of  Texas,  and 
some  of  the  Eepresentatives  from  the  community-property  States, 
who  have  made  a  very  deep  and  thorough  study  of  the  subject.  For 
the  benefit  of  the  record  I  would  like,  if  compatible  with  your  plan, 
to  have  the  testimony  of  those  men  in  the  early  part  of  the  record, 
and  the  Members  of  Congress  generally  can  come  on  at  a  later  time. 
I  will  say  frankly  that  we  want  to  get  a  record  here  that  Members 
of  Congress  will  read.  You  know,  if  you  get  a  whole  volume  of 
matter  in  the  record  before  the  real  gist  of  the  subject  is  presented, 
they  might  overlook  the  best  arguments  in  the  whole  record.  My 
thought  is  we  might  hear  the  representative  of  the  Treasury  Depart- 
ment, Mr.  Bartholow,  and  then  hear  the  attorneys  representing  the 
community-property  States. 

Mr.  S'hallenberger.  I  was  ^oing  to  start  off  with  Mr.  Sumners, 
of  the  Congressmen,  and  I  think  he  will  not  be  reached  before  we 
have  to  adjourn.    We  will  hear  Mr.  Bartholow  next. 

STATEMEITT  OF  BENJAMDST  H.  BARTHOLOW,  SPECIAL  ASSISTANT 
TO  THE  SECRETARY  OF  THE  TREASURY 

Mr.  Shallenberger.  I  have  been  asked  about  the  number  of  wit- 
nesses here.  I  will  say  that  in  addition  to  Mr.  Bartholow  we  have 
Mr.  Monarch  and  Miss  Helen  Carloss,  of  the  Department  of  Justice, 
and  then  we  will  take  up  the  Members  of  Congress. 

Mr.  Bartholow.  I  suppose  that  the  most  important  thing  is  to 
bring  down  to  date  the  position  of  tlie  Treasury  Department  on  the 
question  of  the  taxation  of  community  income/  You  will  remember 
that  in  December  the  Acting  Secretary  of  the  Tl•ea.sur3^  now  the 
Secretary,  presented  a  statement  on  this  subject  in  which  he  pointed 
out  that,  in  the  opinion  of  the  Department,  a  discrimination  was  now 
in  force,  due  to  the  method  of  taxing  community  income.  In  that 
connection  he  recommended  to  the  committee,'  quoting  from  his 
statement,  "  That  the  committee  consider  whether  a  husband  and  wife 
living  together  should  not  be  required  to  file  a  single  joint  return, 
each  to  pay  the  tax  attributable  to  his  share  of  the  income." 

Mr.  Frear.  That  was  the  present  Secretary  ? 

Mr.  Bartholow.  Yes.  The  Secretary's  recommendation  in  De- 
cember was  made  largely  because  of  the  existence  of  this  community- 
property  question,  and  was  also  made  in  the  hope  of  possibly  ef- 
fectuating certain  remedies  in  other  States  to  make  it  impossible 
for  these  imsband-and-wife  transactions  seriously  to  reduce  the 
revenues. 


Mr.  Hill.  That  was  a  recognition  of  the  fact  that  they  are  doing 
that  in  other  States;  that  husband  and  wife  transactions  are  taking 
place  that  actually  reduce  the  revenues. 

Mr.  Bartholow.  Congress  has  recognized  that  situation  by  a  pro- 
vision in  the  pending  bill  which  would  disallow  any  loss  resulting 
from  the  sale  of  property  between  husband  and  wife.  That,  of 
course,  was  the  principal  trouble  aimed  at  in  the  non-community- 
property  States.  It  was  thought  that  a  single  provision  could 
effectuate  a  remedy  in  all  of  these  transactions. 

However,  since  that  recommendation  was  made,  considerable  study 
was  given  to  that  provision,  and  the  conclusion  was  reached  that 
it  presented  numerous  complications  which  would  involve  a  long 
and  complicated  provision  in  order  to  accomplish  its  object.  For 
that  reason  the  Treasury  Department  now  feels  that  it  would  be 
adequate,  at  the  present  time,  to  adopt  some  such  amendment  as 
is  proposed  in  the  Treadway  bill,  in  lieu  of  that  contained  in  the 
Secretary's  recommendation  in  December. 

Mr.  Parker  and  Mr.  Stam  have  outlined,  first,  the  reasons  why  it 
is  felt  that  some  remedy  should  be  enacted  into  law,  and,  secondly 
the  legal  aspects  and  difficulties  which  must  be  overcome  if  that 
provision  is  to  be  sustained.  I  shall  not  go  into  all  of  those  ques- 
tions in  detail.  The  Treasury  Department  concurs  generally  in 
the  views  wliich  have  been  expressed,  both  as  to  the  fact  that  dis- 
criminations do  result  from  the  present  law  in  favor  of  the  com- 
munity-property States,  and  on  the  point  that  the  provision  which 
has  been  proposed  to  remedy  that  situation  would  probably  be 
sustained  as  a  matter  of  law. 

Mr.  Hill.  Do  I  understand  you  are  giving  your  own  opinion? 

Mr.  Bartholow.  I  am  giving  the  opinion  of  the  Treasury 
Department. 

Of  course,  the  principal  objective  is  to  make  effective  the  gradu- 
ated rate  schedules  of  our  law.  Since  the  first  income-tax  law  of 
1913,  we  have  followed  the  principle  of  a  graduated  rate  on  large 
incomes.  That  principle  was  attacked  at  the  very  threshold  and 
was  held  to  be  constitutional  by  the  Supreme  Court.  As  time  went 
on,  it  was  felt  that  the  right  of  husband  and  wife  in  these  com- 
munity-property States  to  divide  the  income  which,  in  the  usual 
case,  is  earned  by  the  husband  as  the  breadwinner,  ran  counter  to 
the  principle  of  imposing  graduated  rates  on  large  incomes.  As  a 
result,  in  1921  the  House  passed  a  provision  which  woidd  have 
accomplished  much  the  same  result  as  would  result  from  the  enact- 
ment of  the  pending  bill. 

Mr.  Frear.  May  I  ask  right  there,  have  you  anything  to  show 
the  vote  that  was  had,  or  who  offered  it,  or  the  details  of  that  bill 
that  passed  ? 

Mr.  Bartholow.  No;  I  have  no  information  as  to  those  details. 
The  history  shows  that  the  provision  was  incorporated  in  the  1921 
bill  as  passed  by  the  House. 

Mr.  Frear.  In  1921  ? 

Mr.  Bartholow.  In  1921,  and  that  provision  was  deleted  by  the 
Senate  and  the  House  receded  in  the  conference.     Again,  in  1924 
a  similar  provision  was  incorporated  in  the  revenue  bill  of  that  year 
but  was  thrown  out  before  the  bill  was  passed  by  the  House. 
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Mr.  Frear.  In  conference? 

Mr.  Bartholow.  No;  before  it  went  to  the  Senate.  And  so,  we 
see  that  this  problem  is  one  which  both  Congress  and  others  have 
been  considering  for  a  long  time. 

Mr.  Frear.  How  was  it  thrown  out  on  the  floor? 

Mr.  Bartholow.  It  was  not  approved  by  the  House. 

Mr.  Frear.  By  the  House  or  by  the  Committee  on  Ways  and 
Means! 

Mr.  Barthoijow.  I  have  not  the  evidence  as  to  that ;  it  was  in  the 
bill  as  introduced  in  the  House. 

Mr.  Frear.  Was  it  in  the  bill  as  reported  by  the  committee  ? 

Mr.  BarthoijOW.  My  understanding  is  it  was  in  the  bill  as  re- 
ported by  the  Wavs  and  Means  Conamittee. 

Mr.  SuMNERS.  It  was  rejected  by  the  Ways  and  Means  Committee. 

Mr.  BarthoIjOW.  I  was  guided  by  a  statement  which  appears  in 
the  memorandum  of  the  joint  committee  which  says  that  when  the 
1924  act  was  introduced,  it  contained  a  community-property  pro- 
vision which  was  stricken  out  by  the  Ways  and  Means  Committee. 
That  is  right,  it  was  stricken  out  by  the  Ways  and  Means  Committee. 

Mr.  Parker  has  gone  into  the  details  which  indicate  to  him  that 
discrimination  results  from  the  present  system  and,  therefore,  I 
need  not  go  further  into  those  matters. 

On  the  legal  side,  the  Treasury  recognizes  the  difficulty  as  a  matter 
of  law  of  this  proposal  and  has  considered  a  number  of  different 
remedies  which  might  be  supported.  As  has  been  stated,  the  Treas- 
ury now  believes  that  as  between  its  original  proposal  and  the  one 
now  specifically  before  the  committee,  the  latter  is  preferable. 

Mr.  Frear.  Mr.  Treadway's  bill? 

Mr.  Bartholow.  Yes;  Mr.  Treadway's  bill. 

Mr.  Hill.  You  are  speaking  of  the  legal  aspect? 

Mr.  Bartholow.  Yes;  I  am  speaking  of  the  legal  aspect. 

Mr.  Hill.  What  is  the  question  respecting  the  unconstitutionality 
of  the  Treasury  Department's  proposal  to  the  committee? 

Mr.  Bartholow.  It  was  the  administrative  difficulties,  running 
all  through  the  bill. 

Mr.  H£l.  I  am  speaking  only  of  the  unconstitutionality  or  legality 
of  it. 

Mr.  Bartholow.  The  Treasury  is  disposed  to  prefer  this  new  pro- 
posal to  its  proposal  of  December  more  on  the  ground  of  avoidance 
of  very  many  administrative  difficulties  and  of  the  numerous  amend- 
ments which  would  have  to  be  made  to  provisions  appearing  all 
through  the  revenue  act.  A  provision  of  the  kind  under  considera- 
tion is  relatively  simple  and  has  the  merit  of  limiting  the  question 
to  one  issue.  It  is  believed  that  the  pending  proposal  is  as  likely  to 
receive  judicial  sanction  as  any  other  proposal  that  has  come  to  the 
attention  of  the  Department.  This  is  said  with  a  full  realization  of 
the  fact  that  the  Supreme  Court  in  the  Hoeper  case  has  laid  down 
the  proposition  that  any  attempt  to  measure  the  tax  on  one  person's 
property  or  income  by  reference  to  the  property  or  income  of  another 
IS  contrary  to  due  process  of  law  as  guaranteed  by  the  fourteenth 
amendment. 

Mr.  Frear.  That  is  the  Wisconsin  casef 
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Mr.  Bartholow.  Yes;  that  is  the  Wisconsin  case,  I  should  like 
to  call  to  your  attention  that  the  Supreme  Court,  in  its  prevailing 
opinion,  was  careful  to  point  out  in  at  least  three  instances  that 
under  the  facts  of  that  case  the  husband  had  no  control  over  the 
income  in  question  and  had  no  title  thereto.  In  every  instance  the 
Court  referred  to  both  points.  In  later  decisions,  for  instance 
Rein£che  v.  Smith  (289  U.S.  172),  the  Supreme  Court  has  clearly 
held  that  legal  ownership  of  income  is  not  necessary  in  order  to  make 
it  constitutional  to  tax  such  income  to  a  taxpayer.  That  is  the  case 
of  a  revocable  trust,  where  the  important  thing  is  the  control  of 
the  income  by  the  taxpayer,  even  though  there  is  a  complete  absence 
of  legal  title  to  the  income  in  the  taxpayer. 

Mr.  Hill.  You  say  legal  title;  how  about  beneficial  interest  or 
equitable  title? 

Mr.  Bartholow.  Equitable  title  is  not  necessary  to  support  an 
income  tax,  as  witness  the  cases  which  have  sustained  taxing  a  trustee 
who  has  a  mere  legal  title  in  the  income  of  the  trust. 

Mr.  Hill.  As  trustee  of  the  estate  or  the  trust,  not  out  of  his  own 
property  ? 

Mr.  Bartholow.  The  tax  liability  runs  against  the  trust  as  an 
entity. 

Mr.  Hill.  Is  there  not  a  clear  distinction  there  between  that  kind 
of  a  case  and  the  case  here  where  you  seek  to  tax  the  husband  on  the 
income  of  a  wife? 

Mr.  Bartholow.  As  has  been  pointed  out,  there  are  legal  distinc- 
tions which  can  be  made  as  to  all  the  decisions  which  are  cited  in 
favor  of  the  present  bill.  All  that  can  be  said  is  that  these  various 
decisions  contain  statements  about  control  being  sufficient,  and,  as  in 
the  Corliss  case^  about  the  refinements  of  title  not  being  the  impor- 
tant thing  but  rather  the  command  over  the  property  taxed.  Takin<y 
these  decisions  as  a  whole,  the  Department  feels  that  the  chdnces  are 
that  the  Supreme  Court  would  sustain  the  provision  now  under 
consideration. 

Mr.  Hill.  These  cases  you  have  been  citing  are  trust  cases.  In 
other  words,  the  taxpayer  is  taxed  in  a  representative  capacity  and 
pays  the  tax  out  of  the  fund  which  he  represents,  and  not  out  of  his 
individual  fund? 

Mr.  Bartholow.  That  is  true,  but,  as  has  been  pointed  out  in 
United  States  y.  Bobbins,  the  Supreme  Court  rendered  a  decision 
under  the  California  law  at  a  time  when  the  wife  had  no  vested 
interest 

Mr.  Hill  (interposing).  Neither  in  the  so-called  "community 
property  "  nor  in  the  income  of  the  community  property? 

Mr.  Bartholow.  That  is  right.  Assuming,  however,  that  she 
might  have  an  interest  under  the  existing  law,  because  that  was  a 
question  upon  which  some  of  the  courts  differed,  it  was  said  that, 
even  if  the  wife  had  a  vested  interest,  it  did  not  follow  that  Congress 
could  not  tax  the  husband  for  the  whole  income. 

Mr.  Hill.  How  about  the  Hoeper  case  in  that  connection? 

Mr.  Bartholow.  In  the  Hoeper  case  we  know  that  the  court 
pointed  out  consistently  that  the  husband  had  neither  title  nor 
control  or  management  of  the  income  in  question. 
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Mr.  Hio..  Your  argument  comes  to  this  question :  You  are  hin^ng 
your  contention  on  the  fact  that  there  is  management  and  control. 

Mr.  Bartholow.  Yes.  The  question  is  whether  the  management 
and  control  as  they  exist  in  the  various  community-property  States 
are  sufficient  to  justify  the  taxability  of  the  income  to  the  one  who 
has  that  management  and  control.  That  is  a  proposition  on  which 
there  are  no  direct  precedents. 

Mr.  Hill.  The  husband  in  community-property  States  manages 
the  community  property  and  the  community  income.  Insofar  as  the 
wife's  interest  is  involved,  he  is  her  agent ;  he  is  in  a  representative 
capacity  insofar  as  he  manages  her  part  of  the  community  estate. 
This  legislation  proposes  to  tax  him  out  of  his  individual  property 
for  the  income  of  the  person  for  whom  he  is  acting  in  a  representative 
capacity.    Is  not  that  true? 

Mr.  Bartholow.  I  think  the  answer  to  that  question  will  depend 
much  upon  the  various  State  laws,  which  vary  as  to  the  rights  of  the 
husband  in  the  community  income.  In  the  Bobbins  case,  which  was 
under  the  California  law,  the  court  assumed  for  the  purpose  of 
argument  that  the  wife  had  a  vested  interest ;  nevertheless,  in  making 
the  statement  which  I  referred  to  a  moment  ago,  the  court  said : 

Although  restricted  in  the  matter  of  gifts,  the  husband  alone  has  the  dispo- 
sition of  the  fund.    He  may  spend  it  substantially  as  he  chooses. 

Mr.  Hill.  That  is  under  the  previous  California  law,  not  under  the 
present  law? 

Mr.  Bartholow.  The  accountability  of  the  husband  to  the  wife 
varies  under  the  different  State  laws. 

Mr.  Hill.  That  does  not  apply  to  California  at  this  time  ? 

Mr.  Bartholow.  I  think  so. 

Mr.  Hill.  It  does  not  apply  to  the  community  property  in  States 
generally  where,  under  the  State  law,  the  property  is  vested  in  the 
wife  equally  with  that  of  the  husband. 

Mr.  Bartholow.  The  law  may  be  that  the  wife  has  a  vested  inter- 
est. Nevertheless,  the  husband  in  many  cases  has  a  wide  range  in 
the  disposition  he  makes  of  that  vested  interest,  so  long  as  he  does 
not  give  it  away  or  make  an  outright  disposition  of  it  which  is  in 
fraud  of  the  rights  of  the  wife. 

Mr.  Hill.  Some  of  us  have  to  be  on  the  floor  promptly  at  12,  and 
I  move  that  we  recess  until  10  o'clock  tomorrow. 

Mr.  Shallenberger.  We  will  adjourn  until  10  o'clock  tomorrow 
morning. 

(Thereupon,  at  11 :  45  a.m.,  the  committee  adjourned  until  10  a»iik 
tomorrow,  May  2,  1934.) 
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WEDNESDAY,  MAY  2,  1934 

House  of  Representatives. 
Subcommittee  of  the  Committee  on  Ways  and  Means, 

Washington^  D.C. 

The  subcommittee  met  at  10  a.m.,  Hon.  A.  C.  Shallenberger  (chair- 
man) presiding. 
Mr.  Shallenberger.  The  committee  will  please  come  to  order. 
We  will  hear  first  from  Senator  Ashurst. 

STATEMENT  OF  HON.  HENRY  F.  ASHURST,  A  UNITED  STATES 
SENATOR  FROM  THE  STATE  OF  ARIZONA 

Senator  Ashurst.  Mr.  Chairman  and  gentlemen  of  the  committee : 

My  first  duty  is  to  thank  you  for  the  unusual  and  distinguished 
privilege  you  have  extended  me  and  in  return  for  this  courtesy  I 
promise  that  I  shall  be  brief. 

I  speak,  if  you  please,  Mr.  Chairman  and  gentlemen  of  the  com- 
mittee, in  opposition  to  H.K.  8396,  which  is  a  bill,  according  to  its 
title,  regulating  the  taxation  of  community  property  income. 

The  bill  proposes  to  deprive  and  to  take  from  the  spouses  in  the 
community-property  States,  their  right  to  make  separate  and  indi- 
vidual income-tax  returns  to  the  Federal  Government  The  bill, 
in  my  judgment,  is  clearly  and  wholly  unconstitutional  and  if  passed 
will  be  void,  nugatory,  and  of  no  effect. 

Still,  it  would  not  be  proper  on  the  part  of  representatives  of  the 
community  property  States  to  rest  wholly  upon  that  assurance.  It 
is  their  duty  to  inform  this  committee  that  the  passage  of  such  a 
bill  would  be  a  brutum  f  ulmen,  a  mere  harmless  thunderbolt.  Inas- 
much as  the  courts  are  already  congested  with  litigation,  the  timely 
defeat  of  this  bill  would  prevent  extended  and  protracted  litigation 
and  would  save  much  annoyance  to  the  taxpayers  and  to  the 
Government. 

I  have  no  criticism  to  make  of  the  proponents  of  this  bill.  They 
are  like  sportsmen.  They  go  out  to  bag  as  many  ducks  as  they 
may.  The  Treasury  wants  to  gather  in  as  many  dollars  as  they  may 
for  the  reason  and  upon  the  ground,  forsooth,  that  they  need  the 
money. 

Gentlemen,  busy  as  you  are,  you  have  not  the  time  to  listen  to  an 
extended  history  of  the  origin  and  growth  of  the  community-prop- 
erty system  more  than  to  permit  me  to  say  that  the  community-prop- 
erty system  is  so  much  at  variance  with  the  principles  of  the  com- 
mon law  that  the  community-property  system  is  devoid  of  all 
analogies  to  and  with  the  common-law  system  of  jurisprudence. 
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Therefore  it  is  apparent,  that  we  need  not  look  to  the  English  law 
to  find  the  source  whence  the  community-property  system  sprang. 
The  community-property  system  is  believed  to  have  had  its  origin 
in  Spain  or  possibly  in  the  communal  system  of  tribes  in  the  Teu- 
tonic forests.  Suffice  it  to  say  that  it  was  the  law  of  Spain  and  of 
France,  and  it  is  simply,  solely,  and  only  the  right  of  the  wife  to 
own  one  half  of  all  the  property  acquired  during  the  coverture,  ex- 
cept in  some  community-property  States,  property  acquired  by  the 
other  spouse  by  gift,  devise,  or  descent,  may  be  separate  property. 

In  our  community-property  States  during  coverture  one  half  of 
all  of  the  property  acquired  by  tlie  husband,  ipso  facto  and  instantly 
becomes  property  of  the  wife. 

As  to  the  salary  of  a  United  States  Senator  or  Representative  in 
Congress  from  a  community-property  State,  the  moment  it  is  due  to 
him,  one  half  thereof  belongs  to  his  wife. 

The  Seven  Years  War  in  Europe  was  concluded  in  1763.  The 
7  years'  war,  or  the  so-called  "French  and  Indian  War"  in 
the  United  States  likewise  concluded  in  1763.  The  two  wars  were 
of  like  duration,  7  years.  Under  the  treaties  of  1763  French  power 
disappeared  from  North  America. 

l^ew  Orleans  east  of  the  Mississippi  River  and  Louisiana  on  the 
west  side  were  ceded  to  Spain.  Spain  held  New  Orleans  and  Louisi- 
ana until  1800.  During  those  years  of  Spanish  sovereignty  the 
ganancial  (meaning  gainful)  or  community-property  system  took  its 
root  and  growth  in  New  Orleans  and  in  Louisiana. 

Spain  retroceded  New  Orleans  and  Louisiana  to  France  in  1800. 
On  Easter  Sunday,  on  the  10th  day  of  April  1803  Napoleon  returned 
to  St.  Cloud  f  romj  Easter  services,  called  two  of  his  most  important 
ministers  and  said,  "I  must  sell  Louisiana  at  once.  Do  not  even 
wait  for  the  arrival  from  America  of  Mr.  Monroe**' 

Suffice  it  to  say,  without  going  into  history,  within  20  days  the 
sale  of  Louisiana  was  made  to  the  United  States  by  Nttpoleon  the 
Great  to  our  greater  Jefferson. 

It  was  understood  that  all  of  the  systems,  rights,  aiid  laws  that 
had  been  imposed  upon  and  had  become  a  part  of  the  polity  and 
laws  of  the  people  of  New  Orleans  and  Louisiana,  under  Spanish 
rule,  should  abide  with  the  people  under  the  new  govei*nment. 

Indeed,  when  our  Minister  a^ed  Talleyrand,  "  What  do  we  obtain 
under  this  treaty  ?  "  Talleyrand  replied  with  his  usual  facile  way  of 
avoiding  questions,  "You  have  a  great  bargain;  you  have  a^reat 
bargain."  He  repeated,  "  You  get  all  that  France  got  from  Spain 
under  her  treaty  of  San  Ildefonso  and  all  of  the  rights  '* — Talleyrand 
for  once  committed  himself — "  all  of  the  rights  and  customs  of  the 
people  there  that  were  set  up  by  Spain  or  France  shall  pass  on  to 
the  Americans." 

"All  ",  of  course,  included  the  community-property  system.  Loui- 
siana became  a  State.  She  kept  the  community-property  system. 
Texas  achieved  her  independence,  and  she  set  up  the  community* 
property  system. 

Other  new  States  saw  the  benefits,  if  you  please,  of  the  community- 
property  system  as  against  the  harsh  doctrines  of  the  common  law, 
which  provided  for  dower  for  the  wife  and  tenancy  by  curtesy  for  the 
husband,  but  for  no  community-property  system. 
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Although  a  devotee  of  the  English  law  and  profoundly  devoted  to 
the  common-law  system,  I  here  pay  my  respects  to  the  chivalry  and 
to  the  gentlemanly  idea  behind  the  community-property  system ;  that 
is  to  say,  whereby  the  wife,  who,  side  by  side  with  her  husband, 
smites  the  face  of  nature  and  acquires  property,  is  considered  to 
be,  and  is,  owner  of  half  of  all  that  is  acquired  during  the  coverture. 

So  New  Mexico,  Arizona,  Nevada^  California,  Washington,  and 
Idaho,  following  Louisiana  and  Texas,  saw  fit  to  adopt  and  did 
adopt  and  carried  proudly  with  them  when  they  became  States,  the 
community-property  system. 

Gentlemen,  in  conclusion  I  ask  your  attention,  respectfully,  of 
course,  to  volume  282  of  the  United  States  Reports  where  are  grouped 
a  number  of  decisions  by  the  Supreme  Court  of  the  United  States 
on  this  question.    You  will  perceive  that  the  year  is  1930. 

Mr.  Hill.  What  is  the  title  of  that  case  f 

Senator  Ashurst.  The  case  that  came  up  from  Washington  is 
Poe  against  Seaborn. 

The  case  coming  up  from  Arizona  was  Goodell  against  Koch. 

The  case  coming  up  from  Texas  was  Hopkins  against  Bacon. 

The  case  coming  up  from  Louisiana  was  Bender  against  Pf aff. 

The  case  from  California  was  United  States  against  Malcolm. 

But  it  is  argued  that  the  husband  has  the  management  and  con- 
trol of  the  estate  and  that  therefore  he  should  make  the  return  and 
pay  the  income  tax.  Do  I  need  to  say  that  management  and  con- 
trol mean  the  right  to  sell,  to  mortgage,  to  pledge,  to  hypothecate 
the  property?  The  husband  may  not  in  the  community -property 
States,  transfer  or  mortgage  the  property  without  the  wife  join- 
ing in  the  mortgage  or  conveyance. 

In  conclusion,  we  are  all  busily  engaged,  the  courts  are  congested ; 
why  pass  an  act  that  is  clearly,  without  any  doubt,  unconstitu- 
tional ? 

Thank  you,  gentlemen. 

Mr.  Shallenberger.  We  thank  you  for  your  very  informative 
remarks,  Senator. 

The  Chairman.  We  will  now  continue  with  Mr.  Bartholow's 
statement  from  where  we  left  off  yesterday. 

STATEMENT  OF  HON.  BENJAMIN  H.  BARTHOLOW,  SPECIAL  AS- 
SISTANT  TO  THE  SECRETAEY  07  THE  TEEASUEY— Eesumed 

Mr.  Bartholow.  Mr.  Chairman,  I  have  finished  mv  statement, 
unless  members  of  the  subcommittee  wish  to  ask  some  further  ques- 
tions. 

Mr.  Shallenberger.  Mr.  Hill  desires  to  ask  you  some  questions. 

Mr.  Hill.  Mr.  Bartholow,  I  understood  from  your  statement  yes- 
terday that  you  are  appearing  here  in  an  official  capacity  represent- 
ing the  Treasury  Department ;  that  the  views  that  you  express  upon 
this  proposed  legislation  are  the  views  of  the  Treasury  Department 
and  not  necessarily  your  own  views  I 

Mr.  Bartholow.  That  is  correct. 

Mr.  Hill.  You  will  recall  that  the  Treasury  Department,  through 
the  Secretary  of  the  Treasury,  submitted  a  statement  to  this  com- 
mittee when  we  had  under  consideration  the  revenue  bill,  and  among 
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the  recommendations,  or  among  the  observations  or  remarks  con- 
tamed  in  that  statement,  was  a  brief  discussion  by  the  Secretary,  of 
the  community  property  tax  matter. 

Quoting  in  part  from  that  statement,  I  select  the  following : 

The  Treasury  Department  therefore  recommends  that  the  committee  consider 
whether  a  husband  and  wife  living  together  should  not  he  required  to  iile  a  single 
joint  return,  each  to  pay  the  tax  attributable  to  his  share  of  the  income. 
Such  a  provision  has  long  been  in  force  in  other  countries. 

That  followed  a  statement  in  which  reference  was  made  to  8  of 
the  48  States  as  having  a  community  property  law. 

The  part  of  the  statement  that  I  have  just  quoted  does  not  refer 
alone  to  incomes  in  community  property  States,  but  would  embrace 
the  incomes  of  husbands  and  wives  in  all  of  the  48  States;  is  not 
that  true? 

Mr.  Bartholow.  That  is  true. 

Mr.  Hill.  In  other  words,  a  suggestion  was  made  there  by  the 
Secretary  of  the  Treasury  that  the  matter  of  throwing  the  incomes 
of  both  husband  and  wife  together  for  the  purpose  of  computing  the 
income  tax  might  well  be  considered  by  the  committee,  and  that  if 
such  recommendation  should  be  embodied  in  legislation  it  would 
apply  to  all  of  the  48  States. 

Mr.  Bartholow.  That  is  correct. 

Mr.  Hill.  And  would  have  no  specific  reference  to  community 
property  income  or  to  community  income.  Now,  from  the  stand- 
point of  equality  in  dealing  with  the  incomes  of  husbands  and  wives, 
that  statement  is  much  more  fair  than  the  one  embraced  in  the  bill 
now  before  this  committee;  is  not  that  so? 

Mf.  Bartholow.  No;  I  do  not  believe  it  is  as  fair,  Mr.  Hill.  After 
that  recommendation  was  made,  further  consideration  was  given  to 
the  question  by  Treasury  officials,  and  it  was  found  that  to  put  that 
principle  in  the  law  would  involve  modifying  numerous  provisions 
throughout  the  revenue  act. 

Mr.  Hill.  I  am  not  talking  about  the  administrative  difficulties. 
I  am  talking  about  the  fairness  of  it,  based  upon  equality  of  treat- 
ment of  husbands  and  wives  in  all  of  the  States. 

Mr.  Bartholow.  To  tax  the  income  from  the  wife's  separate  prop- 
erty or  from  the  husband's  separate  property  in  part  to  the  other 
spouse,  such  income  being  entirely  within  the  control  of  the  spouse 
who  owned  the  property  and  not  being  used  for  family  purposes, 
would  seem  to  be  unfair,  much  more  unfair  than  taxing  to  an  indi- 
vidual income  which  was  under  his  management  and  control,  in 
such  degree  that  the  Supreme  Court  said  in  the  case  of  Hopkins  v. 
Baeon  (282  U.S.  122)  : 

They    •    *    * — 

Referring  to  the  Texas  laws — 

provide,  as  is  usual  in  States  having  the  community  system,  that  the  husband 
shall  have  power  of  management  and  control  such  that  he  may  deal  with 
community  property  very  much  as  if  it  were  his  own. 

That  is  a  resume  of  the  general  situation  existing  in  the  com- 
munity property  States  upon  which  the  provisions  of  the  pending 
bill  are  predicated. 

That  situation  is  not  comparable  to  the  one  which  would  be  in- 
volved in  the  former  Treasury  recommendation,  under  which  the 
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income  from  the  wife's  separate  property,  over  which  she  has  com- 
plete control  and  over  which  the  husband  has  no  control  and  in 
which  he  does  not  share,  should  in  effect  be  taxed  to  the  husband 
or  should  be  used  in  measuring  the  husband's  income-tax  liability. 

Mr.  Hill.  From  the  standpoint  of  equality  of  treatment  in  the 
matter  of  the  incomes  of  husbands  and  wives  or  the  tax  on  incomes 
of  husbands  and  wives,  is  not  the  statement  in  the  Treasury  recom- 
mendation to  be  preferred — ^this  is  purely  from  the  standpoint  of 
equality  of  treatment — over  that  which  is  embraced  in  the  bill  before 
this  committee? 

Mr.  Baktholow.  I  do  not  believe  so. 

Mr.  Hill.  It  certainly  would  treat  all  incomes  of  husbands  and 
wives  on  the  same  basis,  would  it  not?  I  am  not  talking  about  the 
legality  of  it.  I  am  talking  about  the  equality  and  the  fairness  of 
it ;  I  am  talking  of  it  based  upon  equality  of  treatment. 

Mr.  Bartholow.  It  would  certainly  treat  all  of  the  48  States 
equally,  but  the  inequities  involved  in  that  treatment  seem  to  me  to  be 
considerably  greater  than  the  inequities  which  might  be  involved  in 
the  proposal  now  under  consideration. 

Mr.  Hill.  The  inequity  to  which  you  refer  is  the  inequity  of  tax-^ 
ing  the  income  of  one  person  to  another,  is  it  not? 

Mr.  Bartholow.  Yes.  The  income  that  one  person  has  no  share 
in,  does  not  manage  and  control,  and  cannot  use  in  any  way,  should 
not  be  used  to  measure  such  person's  income  tax. 

Mr.  Hill.  The  inequity  of  taxing  the  income  of  one  person  to  an- 
other; that  is  the  inequity  you  are  talking  about? 

Mr.  Bartholow.  Yes.  By  the  income  of  a  person,  however,  I 
mean  the  income  which  is  owned  by  that  person  or  the  income  which 
that  person  can  effectually  use  and  dispose  of  as  he  sees  fit. 

Mr.  Hill.  You  are  thoroughly  familiar  with  the  case  of  Poe 
against  Seaborn  and  the  other  cases  that  rest  upon  it,  decided  by  the 
Supreme  Court  in  1930.  I  know  that  you  have  made  a  very  close 
analysis  of  those  cases.  Was  it  not  held  in  those  cases  that  the  com- 
munity income  was  vested  equally  in  the  husband  and  wife  and  as 
their  vested  property? 

Mr.  Bartholow.  It  was  held  that  both  had  a  similar  vested  interest 
in  the  income. 

Mr.  Hill.  And  it  was  a  vested  interest  in  the  wife  as  well  as  in 
the  husband? 

Mr.  Bartholow.  That  is  right,  even  though  the  husband  had 
these  very  substantial  powers  over  that  inconie,  and,  as  the  Court 
said,  could  deal  with  that  income  very  much  as  if  it  was  the  income 
of  himself. 

Mr.  Hill.  It  is  not  your  understanding,  is  it,  that  in  those  cases 
the  Court  held  that  the  fact  that  the  husband  had  the  management 
and  control  of  the  community  income,  community  estate,  gave  him 
any  right  in  the  wife's  part  of  that  income  ? 

Mr.  Bartholow.  Those  cases  pointed  out  very  clearly  that  he  had 
very  substantial  rights  in  that  income.  They  also  indicated  the  lim- 
itations, namely,  that  he  could  not  give  it  away  or  pay  his  own 
debts  with  it,  but  that,  as  far  as  the  disposition  of  the  community 
income  was  concerned,  he  had  the  complete  right  to  dispose  of  it 
as  if  it  were  his  own  separate  income. 
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Mr.  Hill.  For  the  benefit  of  the  community,  not  for  his  own 
benefit  ? 

Mr.  Baktholow.  No.  That  limitation  is  not  mentioned  in  the 
decisioiis. 

Mr.  Hill.  That  limitation  is  in  the  laws,  though.  He  cannot  go 
out  and  use  that  property  as  he  pleases.  Of  course,  the  wife  might 
be  acquiescent  and  permit  him  to  do  it.  She  has  the  right  under 
the  law  to  prevent  him  from  using  her  part  of  the  income  or  her  part 
of  the  community  property  in  discharging  his  obligations  or  using 
it  in  any  way  that  he  might  see  fit  that  would  not  be  in  the  interest 
of  the  wife.  That  is  basic  in  those  community -property  States.  The 
mere  fact  that  he  has  the  agency,  the  management  and  control  of  the 
community  estate,  bis  part  of  it  as  well  as  the  wife's  part,  gives 
him  no  vested  right  in  the  wife's  part  of  the  community  estate.  Is 
that  not  your  understanding  of  the  holding  in  those  cases  ? 

Mr.  Bartholow.  He  has  the  power  to  dispose  of  it.  The  Court 
pointed  out  that  while  she  may  have  a  legal  right  to  it,  he  has  the 
power  over  it;  that  there  is  a  distinction  between  right,  power,  and 
accountability;  that,  however,  the  husband's  accountability  for  the 
use  of  community  income  was  very  limited. 

Mr.  Hill.  And  do  you  contend  that  in  view  of  the  holdings  in  the 
Poe  against  Seaborn  case  and  other  cases  following,  the  husband 
has  any  vested  right  in  the  wife's  half  interest  in  that  community 
property? 

Mr.  Bartholow.  The  opinion  in  the  Seaborn  case  points  out  that 
the  wife  has  a  vested  right  in  half  of  the  community  property,  and 
therefore  I  cannot  very  well  say  that  the  husband  has  a  similar 
vested  right.  While  a  wife  may  have  a  vested  right  in  her  half,  the 
husband  has  the  fullpower  over  that  half  with  very  little  account- 
ability in  law.  The  Cfourt  pointed  out  that  it  was  contrary  to  public 
policj  to  prescribe  an  accountability  which  would  bring  litigation 
within  the  family  and  that,  as  a  matter  of  public  policy,  it  was  neces- 
sary to  vest  the  husband  with  that  full  power  so  that  a  stranger, 
dealing  with  him,  may  be  protected  in  his  dealings. 

Mr.  Hill.  Here  is  what  the  Supreme  Court  said,  in  part,  in  the 
case  of  Poe  against  Seaborn.  In  that  case,  referring  to  the  case  of 
Wmlmriim  v.  WUte  (176  U.S.  494),  the  Court  said: 

In  that  case,  it  was  held  that  such  agency  of  tlie  husband  was  neither  a 
contract  nor  a  property  right  vested  in  him,  and  that  it  was  competent  to  the 
legislature  which  created  the  relation  to  alter  it,  to  confer  the  agency  on  the 
wife  alone,  or  to  confer  a  joint  agency  on  both  sptmses,  if  it  saw  fit — all  without 
infringing  any  property  right  of  the  husband. 

That  is  what  the  court  said  about  the  matter  of  management  and 
control,  the  power  that  you  speak  of  in  the  husband.  It  is  not  a 
vested  right,  it  is  simply  a  power  placed  there  at  the  will  of  the 
legislature  to  give  him  the  management ;  that  is,  to  vest  it  in  some- 
one, and  he  is  selected  as  that  someone  to  manage  and  control  the 
community  estate.  Yet  it  gives  him  no  property  right.  It  cer- 
tainly gives  him  no  right  in  the  wife's  half  of  the  community  income 
or  the  community  property ;  is  not  that  true  ? 

Mr.  Bartholow.  It  is  true  he  has  no  vested  right  in  her  half. 

Mr.  Hill.  Now,  in  Poe  against  Seaborn  the  point  was  made  that 
the  wife  lisi  litis  tested  right  and  the  husband  had  a  vested  right, 
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each  one  half  in  the  community  income,  and  that  therefore  each  was 
entitled  to  make  his  own  separate  return ;  is  not  that  true  ? 

Mr.  Bartholow.  Yes;  because  the  revenue  statute  involved  im- 
posed the  tax  liability  upon  the  one  who  had  the  vested  right  in  the 
income. 

Mr.  Hill.  Had  the  ownership. 

Mr.  Bartholow.  And  the  court  did  not  pass  upon  the  right  of 
Congress  to  change  the  rule  of  taxing  income  according  to  owner- 
ship. ^ 

Mr.  Hill.  But  you  keep  evading  my  questions.  I  am  trying  to 
get  you, down  to  the  point  of  what  that  case  held.  Was  it  not  on 
the  question  of  the  ownership  of  the  income? 

Mr.  Bartholow.  I  have  admitted  that  on  several  occasions,  Mr. 

Mr.  Hill.  And  in  that  holding  the  court  permitted  each  of  the 
spouses  to  file  a  separate  return  because  each  had  an  ownershin  in 
one  half  of  the  income?  ^ 

Mr.  Bartholow.  That  is  correct. 

Mr.  Hill  If  each  had  an  ownership  in  one  half,  where  does  this 
matter  of  the  management  and  control  come  in  as  vesting  a  ri^ht 
m  the  husband  that  affects  the  property  right  of  the  wife  inter 
haif  ot  the  income  or  her  half  of  the  community  estate « 

Mr!  Hi^M^y^^r""''  '^''  ^"''*''''  ^"  P^'  ^  ^^"^'  ^^^^^^  ^^Ply  ' 
Mr.  Bartholow.  It  is  hardly  susceptible  of  an  answer. 
Mr.  Hill.  The  court  held  in  the  Seaborn  case  that  the  wife  hail 
mvnership  of  one  half  of  the  community  income  and  permit^  h^ 
to  file  a  separate  return  on  the  basis  of  that  holding  If  she  had 
ownership  m  one  half  of  the  community  income,  as  held  in  the  ^ 
mentioned  in  what  way  does  the  right  of  management  and  con^ 
conferred  by  statute  on  the  husband  affect  that  vested  right  or^t 
ownership  of  the  wife  in  that  one  half  of  ih^  commimity  inc^L* 
.  Mr.  Barthoix)w.  The  theory  is  that  Congress  can,  of  coi^iai 
income  to  the  one  who  has  ownership  thereof,  but  that  (S^c^^ 
not  restricted  and  can  tax  income  which  is  owned  by  one  ^^  to 
another  person   because  of  the  fact  that  that  other  person^^ 

JKcom^"'^''  '^^^"^  ""'^  '^'  '"^^"^'  ^"^^  ^^  *^^  HghTto'^^Si 
Mr.  Hill   You  say  "  right."    You  made  a  distinction  a  whilp  *irn 

Mr.  Bartholow.  Yes. 
afi^St  ^C"  f^^^^  ^^^  ?°Tr  ^''''^  *^^  ^*^  ^"^  'treated  him  the 

tion^bK^L^vlffi^'ll,!*  ^'^'l""^  S°  *°  *«  constitutional  ques- 
tion, but  It  did  hold  that  the  husband  and  wife  had  each  oiu>hM 
ownership  as  vested  title  in  the  community  income 

cou^t%I^aThdd"iuI'trat""°*'*  ^  ^"^  «-"  '^^-'  that.    "He 
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Mr.  Hiix.  That  being  true,  we  come  to  the  Hoeper  case  in  which 
there  is  no  management  and  control  by  the  husband,  but  the  wife 
had  her  separate  mcome  and  the  husband  had  his  separate  income. 
The  Wisconsin  court  sought  to  tax  the  husband  for  income  on  the 
basis  not  only  of  his  own  income  but  also  the-  income  of  his  wife. 
The  court  held  that  that  was  in  violation  of  the  fourteenth  amend- 
ment to  the  Constitution. 

If  you  leave  out  this  agency  feature  in  the  community-property 
States,  this  agency  power  of  the  husband  over  the  community  in- 
come and  communitjr  property,  have  you  not  exactly  the  same  situa- 
tion as  to  property  rights  and  ownership  in  the  community-property 
States  as  you  have  in  the  State  of  Wisconsin,  which  is  a  noncom- 
munity -property  State? 

Mr.  Baktholow.  The  same  ownership  exists  in  both  cases,  except 
that  in  the  Hoeper  case  the  wife  had  both  the  ownership  of  the  in- 
come and  the  management  and  control  thereof,  so  that  she  was  the 
only  person  who  could  be  legally  taxed  on  that  income,  but 

Mr.  HiiiL.  Just  limit  it  to  the  question  of  ownership.  Just  limit 
your  answer  to  the  question  of  ownership.    Then  what  do  you  say  ? 

Mr.  Bartholow.  She  had  the  ownership  in  the  Hoei^er  case,  ex- 
actly as  the  wife  had  the  ownership  in  the  case  of  Poe  against 
Seaborn. 

Mr.  Hill.  Yes.  Now,  what  is  your  idea  of  the  character  of  the 
tax  on  income?  Is  it  a  personal  obligation  of  the  person  receiving 
the  income  ? 

Mr.  Bartholow.  It  is. 

Mr.  Hill.  It  is  a  direct  tax,  is  it  not? 

Mr.  Bartholow.  In  some  respects  an  income  tax  is  a  direct  tax. 
I  think  you  are  referring  to  the  obligation  for  the  tax.  The  obli- 
gation is  undoubtedly  a  direct  personal  obligation. 

Mr.  Hill.  And  it  is  enforceable  against  the  person  who  receives 
the  income? 

Mr.  Bartholow.  There  can  be  no  doubt  as  to  that.  It  is  enforce- 
able against  the  person  receiving  the  income. 

Mr.  Hill.  Is  it  enforceable  against  any  other  person? 

Mr.  Bartholow.  Congress  might  provide  for  its  enforceability 
against  more  than  one  person. 

Mr.  Hill.  You  mean  as  a  personal  obligation? 

Mr.  Bartholow.  As  a  personal  obligation. 

Mr.  Hill.  Take  the  case  of  the  trusteeships  that  have  been  men- 
tioned here.  Aside  from  the  one  case  referred  to — I  forget  the  style 
of  it — where  the  creator  of  the  trust  directed  that  income  from  the 
trust  fund,  or  at  least  part  of  the  income  from  the  trust  fund,  should 
be  used  to  pay  the  premium  on  an  insurance  policy,  in  that  case  it  was 
held  that  he  was  applying  this  money  to  his  own  beneficial  use,  he 
had  created  the  trust,  and  hence,  as  I  understand  the  holding,  it  was 
held  that  he  should  be  taxed  for  that  part  of  the  income.  But  there 
was  a  beneficial  use  in  him. 

Where  the  manager  or  the  one  in  control  of  the  funds  out  of  which 
the  income  flows  is  acting  solely  in  a  representative  capacity,  then  is 
that  a  personal  obligation  against  the  representative  or  agent? 

Mr.  Bartholow.  I  think  there  is  good  ground  for  making  it  a 
personal  obligation  against  that  agent  if  he  can  use  the  money  to  live 
on  and  to  buy  what  he  sees  fit,  even  though  he  may  be  subject  to  some 
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restrictions  as  to  how  he  disposes  of  it.  Of  course,  that  is  the  whole 
issue,  whether  those  rights  are  sufiicient  to  justify  imposing  the  tax 
against  him. 

Mr.  Hill.  In  Hoeper  against  Tax  Commission  of  Wisconsin,  the 
State  court  assigned  two  reasons  which  it  thought  removed  the  con- 
stitutional objection  to  the  application  of  the  statute  in  the  instant 
case;  that  is,  the  Hoeper  case,  and  it  cited  certain  income-tax  cases 
in  that  State  where  the  statute  involved  in  this  case  was  in  question 
and  was  sustained  on  the  ground  that  the  provisions  under  attack 
are  necessary  to  prevent  frauds  and  evasions  of  the  tax  by  married 
persons,  and  stated  that  the  decision  of  this  court  in  Schleshinger  v. 
Wwconsin  (270  U.S.  230),  was  not  inconsistent  with  the  Views 
expressed  by  the  Supreme  Court  of  Wisconsin  in  its  earlier  decision. 

That  was  the  contention  of  the  proponents  of  the  tax  in  Wisconsin. 
The  supreme  court  said: 

• 

To  this  we  cannot  agree.  In  the  Schleshinger  ca&e  this  court  held  invalid 
a  statute  which,  for  the  purposes  of  inheritance  tax,  classified  all  gifts  inter 
vivos  effective  within  6  years  of  death  as  gifts  made  in  contemplation  of 
death.  To  the  argument  of  the  necessity  for  such  classification  to  prevent  frauds 
and  evasions,  it  was  answered    ♦    •    ♦. 

And  so  forth. 

Now,  that  is  what  you  are  trying  to  do  here,  evidently,  prevent 
what  is  claimed  to  be  fraud  or  evasion;  let  us  not  say  fraud  but 
evasion  of  income  taxes  in  these  community  property  States.  That 
IS  the  contention  being  made  generally  by  the  proponents  of  this 
character  of  legislation  before  us  now. 

To  the  argument  of  the  necessity  for  such  classification  to  prevent  franda 
and  evasions,  it  was  answered  (p.  240)  : 

*'  That  is  to  say,  A  may  be  required  to  submit  to  an  exactness  forbidden  by 
the  constitution  if  this  seems  necessary  in  order  to  enable  the  State  readily 
to  collect  charges  against  B.  Rights  guaranteed  by  the  Federal  Constitution 
are  not  to  be  so  lightly  treated;  they  are  superior  to  this  supposed  necessity. 
The  State  is  forbidden  to  deny  due  process  of  law  or  the  equal  protection  of 
the  laws  for  any  purposes  whatsoever." 

Again,  further  on  in  that  opinion  in  the  Hoeper  case  the  court 
said : 

Again,  it  is  clear  that  the  law  is  a  revenue  measure,  and  not  one  imi>osine 
regulatory  taxes.  It  levies  a  tax  on  "every  person  residing  within  the  State" 
and  defines  the  word  "  person "  as  including  "  natural  i)ersons.  fiduciaries 
and  corporations",  and  -  corporations "  as  including  "corporations  joint- 
stock  companies,  associations,  or  common-law  trust."  It  lavs  graduated  taxes 
on  the  incomes  of  natural  persons  and  coi-porations  at  different  rates  It  is 
comprehensive  in  its  provisions  regarding  gross  income  and  allowable"  dedu^ 
tions  and  exemptions,  and  is  in  most  resj^ects  the  analog  of  the  Federal  income 

regulate  the  status  or  relationship  of  any  person,  natural  or  artificial  ArbT 
trary  and  discriminatory  provisions  contained  in  it  cannot  be  justified  bv  caU- 
«;?  trCrS'rr  "'''''  ^^^™^  "'  .•elatio„sh.ps\vme.  .^.1L 

Now  is  not  that  the  case  here?  Is  it  not  beinjr  sought  in  this 
legislation  to  regulate  through  Federal  statute,  the  status  of  proiDertv 
rights  as  between  husband  and  wife?  ^    *    ^ 

Mr.  Barthou)w.  Certainly  there  is  no  purpose  to  regulate  the 
relations  of  husband  and  wife,  although  there  is  the  admission  that 
%1  :  that  the  present  discrimination  or  the  present  diflFerences  in 
those  two  systems  result  m  an  undue  burden  upon  the  taxpayers  in 
40  States  as  against  those  m  the  other  8  States.    As  far  as  the 
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earnings  of  the  husband  are  concerned,  while  there  may  be  legal, 
technical  differences,  the  practical  fact  is  that  the  husband  that  earns 
a  salary  of  $100,000  in  one  State  does  just  about  the  same  with  it  as 
the  husband  that  earns  $100,000  in  ,a  community-property  State. 
Therefore  there  are  no  practical  reasons  why  the  tax  burden  should 
not  be  equalized. 

Mr.  Hill..  Of  course,  the  community  property  laws,  you  say,  in 
fixing  the  property  rights  as  between  husband  and  wife,  impose  an 
unjust  burden  on  the  other  40  States.  Has  your  department  made 
an  investigation  to  determine  what  percentage  of  the  husbands  and 
wives  as  a  marital  unit  in  the  40  noncommunity  States  are  evading 
the  income-tax  laws  through  one  scheme  or  another  whereby  they 
separate  their  property  and  make  separate  returns  ? 

Mr.  Bartholow.  There  has  been  no  special  investigation.  Those 
matters,  of  course,  appear  from  time  to  time  in  connection  with  the 
revenue  agents'  reports,  but  there  is  no  way  of  taking 

Mr.  Hill.  Is  it  not  a  fact  that  schemes  are  resorted  to  in  the  other 
40  States  between  husbands  and  wives  purely  for  the  purpose  of 
separating  their  tax  returns  so  that  they  may  get  a  lower  tax  rate? 

Mr.  Bartholow.  There  is  no  way  for  a  husband  in  one  of  the  40 
States  avoiding  paying  tax  on  his  full  salary.  Devices  have  been 
resorted  to,  such  as  the  assignment  of  income,  but  the  Department 
has  consistently  refused  to  recognize  those  devices  and  has  been 
successful  in  the  litigation  up  to  the  present.  So  that  as  far  as  the 
earnings  of  the  husband — and  that,  of  course,  is  the  big  item 

Mr.  Hill  (interposing).  Have  you  not  a  number  of  treasury  de- 
cisions and  decisions  from  the  Board  of  Tax  Appeals  involving  just 
such  cases  where  partnerships  of  husband  and  wife  in  non-commu- 
nitv-property  States  have  been  formed  resulting  in  allowing  the 
spouses  to  file  separate  returns  and  thereby  keep  out  of  the  higher 
brackets  ? 

Mr.  Bartholow.  There  are  cases  pending.  Where  there  is  evi- 
dence  that  the  partnership  was  formed  for  that  purpose,  the  Treas- 
ury has  not  recognized  it  as  a  valid  partnership. 

Mr.  Hill.  Suppose  it  is  not  shown  that  it  is  formed  for  that 
purpose,  but  that  that  benefit  results  to  the  spouses;  it  would  be 
the  same  situation  as  you  are  trying  to  remedy  in  the  community- 
property  States. 

Mr.  Bartholow.  If  a  wife  actually  contributes  her  separate  prop- 
erty to  the  partnership  and  gives  her  services,  then  in  a  separate- 
property  State  she  is  entitled  to  a  fair  share  of  the  profits  on  that 
account. 

Mr.  Hill.  Suppose  a  husband  in  the  State  of  Massachusetts  has 
$100,000  worth  of  property  and  he  gives  $50,000  of  it  to  his  wife. 
IJpon  the  basis  of  that  division  of  the  property  they  form  a  part- 
nership and  receive  incomes  as  the  earnings  or  the  increment  of 
that  property.  Would  not  the  same  result  be  obtained  so  far  as 
avoiding  the  payment  of  taxes  in  the  higher  brackets  is  concerned 
as  you  are  trying  to  remedy  through  this  legislation? 

Mr.  Bartholow.  If  a  husband  makes  a  bona  fide,  actual  gift  of 
property  to  the  wife,  then  the  income  from  the  property  so  given 
thereafter  is  reported  in  the  income-tax  return  of  the  wife.  There 
is  no  way  of  preventing  that,  and  of  corurse  that  is  as  it  should  be, 
providing  there  is  a  real  gift  involved. 
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Mr.  Hill.  Yes;  providing  the  gift  is  bona  fide.  There  would  not 
be  any  gift  tax  up  to  $50,000. 

Mr.  Bartholow.  On  account  of  the  personal  exemption? 

Mr.  Hill.  And  after  that  he  could  give  her  property  up  to  $5,000 
a  year  without  any  gift  tax. 

Mr.  Bartholow.  That  is  right. 

Mr.  Hill.  You  are  not  remedying  that  situation  in  this  legis- 
lation ? 

Mr.  Bartholow.  No.  It  all  depends  upon  the  point  of  view.  If 
Congress  saw  fit  to  impose  a  gift  tax  on  all  gifts  and  to  give  no 
exemption,  it  would  have  done  so. 

Mr.  Hill.  Let  us  see  about  the  point  of  view.  In  the  community- 
property  States,  the  law  gives  the  wife  this  property  and  in  the 
noncommunity-property  States  the  husband  gives  the  wife  part. 
The  title  is  vested  in  one  the  same  as  it  is  in  the  other,  yet  you  pro- 
pose to  tax  in  the  community-property  States  in  one  return,  whereas 
in  the  noncommunity-property  States  you  will  let  each  one  file  a 
separate  return  and  stay  out  of  the  higher  brackets. 

Mr.  Bartholow.  As  I  understand,  in  most  community-property 
States,  property  acquired  after  the  marriage,  by  gift,  devise,  bequest, 
or  inheritance  is  separate  property. 

Mr.  Hill.  That  is  true. 

Mr.  Baktholow.  In  the  case  of  such  property,  the  income  would 
generally  be  separate  income,  and  that  income  would  not  be  within 
the  control  of  the  husband. 

Mr.  Hill.  I  am  talking  about  the  community  property,  as  to  which 
the  laws  of  the  State  determine  the  title  to  be  one  half  in  the  wife 
and  one  half  in  the  husband,  and  the  title  is  vested  just  the  same  by 
operation  of  law  as  a  title  is  vested  by  gift  of  the  husband  to  the 
wife  in  the  non-community-property  State,  yet  in  the  conamunity- 
property  State  you  say  the  spouses  must  make  one  return  of  the  in- 
come from  the  cummunity  property,  whereas  in  the  non-community- 
property  State  you  permit  the  wife  and  the  husband  to  make  separ- 
ate returns. 

Mr.  Bartholow.  In  the  non-community-property  States  the  wife 
would  own  that  income,  and  she  would  have  the  full  control  over 
the  income.  In  the  community-property  States  there  is  no  prohibi- 
tion on  the  filing  of  separate  returns.  But  the  person  who  has  the 
management  and  control  of  the  income,  and  can  spend  it  and  use  it 
as  if  it  were  separate  income,  should  pay  the  income  tax  on  such 
income  as  on  his  separate  income. 

Mr.  Hill.  It  is  not  necessary  for  me  to  tell  you  that  I  have  a  very 
high  respect  for  your  legal  ability,  but  I  feel  that  you  appreciate 
the  fact  that  the  title  is  vested  as  a  matter  of  ownership,  in  the 
spouses  in  the  community-property  States  to  the  same  extent  as  the 
title  to  separate  property  in  the  non-community-property  States  is 
vested  in  the  spouses.  I  am  not  going  to  argue  that.  I  am  sure  that 
my  friend,  for  whom  we  have  the  highest  respect  both  as  to  his  per- 
^;onal  character  and  his  legal  ability,  and  particularly  as  to  his  knowl- 
edge in  a  very  high  degree  of  tax  matters,  does  not  disagree  with 
that  statement.  I  was  trying  to  call  your  attention  to  a  situation 
where,  if  this  legislation  is  enacted,  you  would  deny  to  the  husband 
and  wife  in  the  community-property  State,  as  to  community  income 
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of  community  property,  the  rights  which  by  vohmtary  contract  or 
vohmtary  action  between  the  husband  and  wife  in  the  non-commun- 
ity-property States  may  be  exercised  in  keeping  their  income  tax 
in  the  lower  brackets  through  the  separate  returns.  Now,  we  got 
side-tracked  on  that.  ^  ^  '         ^ 

Referring  again  to  the  Hoeper  case,  and  pursuing  the  same 
thought  that  I  had  in  mind,  and  quoting  again  from  the  Supreme 
Ccurt  in  the  Hoeper  case,  it  is  said: 

N:4ther  of  the  reasons  advanced  in  support  of  the  validity  of  the  statute 
as  applied  to  the  ap|»ellant  justifies  the  resulting  discrimination.  The  exaction 
is  arbitrary  and  is  a  denial  of  due  process. 

Xow,  of  course,  they  were  talking  about  the  fourteenth  amendment 
to  the  Constitution.  You  are  familiar  with  the  case  of  Ileiner  v. 
Donnan  (28o  U.S.  312).  Let  me  say  first  that  the  Hoeper  case  went 
iff  on  the  point  that  the  action  of  the  State  tax  commission  in  Wis- 
consin in  attempting  to  tax  the  husband  on  income  measured  not 
only  on  his  income  but  that  of  the  wife  as  well,  was  in  violation  of 
the  fourteenth  amendment.  In  the  Heiner  case,  the  court  held  that 
the  fifth  article  of  the  Constitution,  which  also  contains  the  provision 
as  to  due  process,  was  a  prohibition  or  restriction  upon  the  powers 
of  the  Federal  Government,  just  the  same  as  the  fourteenth  amend- 
ment of  the  Constitution  was  a  prohibition  on  the  State  governments. 
In  the  Hoeper  case,  the  Court  held  that  the  action  of  the  commis- 
sion was  in  violation  of  the  fourteenth  amendment  in  that  it  violated 
the  due  process  clause. 

Here  is  a  statement  in  that  Hoeper  case  that  seems  to  me  very 
forceful,  and  it  is  a  quotation  from  the  case  of  KTWwlton  v.  Moore 
(178  U.S.  41),  at  page  77,  as  foUows: 

It  may  be  doubted  by  some,  aside  from  express  constitutional  restrictions, 
under  the  taxation  by  Congress  of  the  property  of  one  person,  accompanied 
with  an  arbitrary  provision  that  the  rate  of  tax  shall  l)e  fixed  with  reference 
to  the  sum  of  the  property  of  another,  thus  bringing  about  the  profound 
inequaUty  which  we  have  noticed,  would  not  transcend  the  limitations  arising 
from  those  fundamental  conceptions  of  free  government  which  underlie  all 
constitutional  systems. 

And  then,  again,  the  Court  in  the  Hoeper  case  said : 

We  have  no  doubt  that,  because  of  the  fundamental  conceptions  which  under- 
lie our  system,  any  attempt  by  a  State  to  measure  the  tax  on  one  person's 
property  or  income  by  reference  to  the  property  or  income  of  another  is  con- 
trary to  due  process  of  law,  as  guaranteed  by  the  fourteenth  amendment  That 
which  is  not  in  fact  the  taxpayer's  property  cannot  be  made  such  by  calling  it 
income. 

That  language  would  apply  equally  under  the  fifth  amendment  of 
the  Constitution  to  any  eltort  on  the  part  of  the  Federal  Government 
to  do  the  thing  which  was  sought  to  be  done  in  the  State  of  Wiscon- 
sin.   I  think  that  is  all. 

Mr.  Frear.  We  have  been  here  nearly  an  hour. 

Mr.  Hill.  I  would  like  to  ask  one  more  question.  What  is  the 
present  title  of  your  official  position  in  the  Treasury? 

Mr.  Bartholow.  Special  Assistant  to  the  Secretary. 

Mr.  Hill.  You  say  that  these  views  you  are  presenting  are  the 
views  or  the  opinions  of  the  Treasury  Depaitment.  Of  course,  the 
Treasury  Department  as  a  department  is  an  inanimate  thing,  and 
must  give  expression  through  the  personnel  of  the  Department. 
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Who  formulates  the  policies  or  the  opinions  of  the  Treasury  Depart- 
ment  that  you  are  here  expressing? 

Mr.  Bartholow.  In  a  matter  of  this  kind,  it  comes  directly  from 
the  Secretary.  The  proposition  has  been  discussed  with  the  Secre- 
tary, and  the  position  I  indicate  is  the  position  he  has  requested  be 
taken.  Furthermore,  as  indicated  by  the  memorandum  put  in  the 
record  yesterday  by  Mr.  Parker  and  signed  by  Mr.  Prettyman,  the 
former  General  Counsel  of  the  Internal  Revenue  Bureau,  you  will 
find  the  same  views  as  to  the  constitutionality  of  the  pending  bill. 

Mr.  Hill.  Let  me  ask  this :  Did  you  contribute  to  this  opinion  that 
the  Secretary  of  the  Treasury  has  expressed  here  through  you  ? 

Mr.  Frear.  I  will  object  to  that;  that  is  too  indefinite.  It  carries 
a  conclusion. 

Mr.  Hill.  I  will  withdraw  that. 

I  do  not  think  I  can  pay  a  higher  compliment  to  the  witness  than 
has  been  paid  by  the  examiner,  but  we  have  the  reverse  of  the  ordi- 
nary procedure  here  in  putting  the  witness  in  the  position  of  the 
court.  I  take  it  that  a  witness  or  an  attorney  appearing  before  the 
court  on  .a  question  of  constitutional  law  should  present  his  case. 
You  have  presented  yours.  Ordinarily,  the  court  does  not  cross- 
examine  the  witness  and  I  will  not  examine  the  witness  to  this  same 
extent  because  it  involves  so  many  questions  which  I  would  like  to 
go  over.  Take  the  Hoeper  case^  with  which  I  am  somewhat  familiar. 
I  know  the  judges  of  that  court  and  they  are  very  able  men.  Not- 
withstanding, they  tried  to  sustain  a  case  where  the  individual  prop- 
erty was  owned  by  separate  parties.  In  a  community  property 
State  today  you  would  conceive  that  is  a  different  condition  of  af- 
fairs, because  in  this  bill  it  refers  constantly  to  the  martial  com- 
munity property.  This  bill  throughout,  in  3  or  4  different  places, 
refers  to  the  marital  property  each  person  has  under  the  law  of  the 
community  property  States. 

Mr.  Bartholow.  That  is  right. 

Mr.  Frear.  That  is  the  distinction  between  this  and  the  Hoeper 
case.  You  listened  here  yesterday  when  the  statement  was  made  to 
the  committee  that  between  40  and  60  million  dollars  would  be  col- 
lected by  the  Federal  Government  if  the  same  procedure  was  required 
in  the;  community-property  State  that  is  required  in  the  other  40 
States.    That  is  a  fair  statement? 

Mr.  Bartholow.  That  statement  was  made. 

Mr.  Frear.  You  heard  the  statement? 

Mr.  Bartholow.  Yes. 

Mr.  Frear.  It  was  made  here  yesterday.  I  am  making  a  record 
for  the  purpose  of  finding  out  what  we  are  doing.  It  has  not  been 
disputed  so  far  before  the  committee? 

Mr.  Bartholow.  Not  as  yet. 

Mr.  Frear.  You  were  present  with  the  original  subcommittee,  with 
the  attorneys  for  the  committee,  who  were  of  the  same  general  mind, 
taking  the  same  position;  is  not  that  right? 

Mr.  Hill.  What  attitude  did  you  take  before  the  subcommittee? 

Mr.  Bartholow.  We  are  getting  back  to  the  same  question  which 
I  was  excused  from  answering  a  moment  ago. 

Mr.  Frear.  You  represent  here  the  Secretary  of  the  Treasury  ? 

Mr.  Bartholow.  I  do. 
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Mr.  Frear.  The  Secretary  of  the  Treasury  has  directed  vou  to 
come  here  to  present  these  views?  ^ 

Mr.  Bartholow.  He  has. 

Mr.  Frear.  And  you,  as  a  conscientious  man,  are,  I  assume,  per^ 
forming  the  ordinary  duties  of  an  attorney  representing  the  Federal 

Mr.  Babtholow.  That  is  right. 

Mr  Frear    There  are  40  to  60  million  dollars  involved  at  this  time 

can'  e  of'theselat'fZvr^"''  '*  is  disputed  as  to  the  amount,  be-' 
cause  of  these  laws  one  the  community-tas  laws  for  the  States  and 
the  other  the  general  law,  which  causes  the  Treasury  Department  to 
make  the  a^essments  as  it  does,  and  I  want  you  to  interrupt  me  if  I 
make  a  mistake  because  I  do  not  want  to  do  that.  If  that  be  true 
would  It  be  well  to  let  the  Supreme  Court  determine  that  question! 
the  Supreme  Court  of  the  United  States  ?  question, 

Mr.  Barthoi^.  That  is  the  attitude  of  the  Treasury. 

thrm'.P^f^'!;^''"'^  ^''"  ^P*'^*  ^^'^  subcommittee  to  determine 
thequestion  ordinarily,  constitutional  questions  of  that  importance* 

i.  m«d.  hv";  J"' '  T  T  *'"y'"«  ^  determine  both,1)ecause  the  claim 
LTe  ?om;^.fn^v  <^?  ^"^^  appeared  before  the  committee  that  if 
these  community  States  are  required,  and  their  reoresentativp.?  are 
here  very  stronglv.  and  I  am  gl!.d  th^v  are  here,  to  pa v  the  ^me  as 
4n'^  P«Y  ">»>>•  State  and  the  other  39  States,  'the/"^l  pay  from 
40  to  60  milhon  more  in  taxes  on  the  same  iJasis  Is  that  a  W 
question  to  take  before  the  Supreme  CourtT 

Mr.  Bartholow.  I  think  it  is  a  fair  question  to  put  to  the  Court 
or  I  would  not  have  taken  the  position  I  have  ' 

Mr.  Freah.  Naturally.    The  question  was  raised  whether  or  not 

pa't^neXofoTrot?:  "T^^  *l"  noncommuiiity  Statreither  by 
partnerships  or  by  other  devices,  to  avoid  the  payment  of  the  ioint 

asfedTou?"  ^'^'"'°'  °*  '^'  '^*'*  '"'■*^^     ThatquestiloV  was 

Mr.  Bartholow.  Yes. 

tax^d  JsTnoU  '  """''"'^  Department  tries  to  prevent  evasions  of 
Mr.  Bartholow.  That  is  its  duty. 
Mr.  Frear.  That  is  your  duty,  and  when  that  matter  is  hvoucrhi 

tt^a^reS  ^:^r^^'"  *''''*  '^^  --  '^^^^^  th:iSTou'^ch'aTlSe* 
Mr.  Bartholow.  Yes. 

o^^'ir^'^^  The  purpose  of  this  subcommittee  and  of  the  Wavs 

trprS^a^rsS'ifte?*  *'^^  ''-^'  -  '^'^  4Xsi:ii 

bilfSra^ftXX  c^mtiZe*'^^  '"'''"  ^"^P"^^  "*  *»>«  ''''  revenue 

co^-i^byrnroSCal^^^^^ 

•^T^^Sor *it";?*  -"^  '"-"-'^  openlyffieTouV"  '""^ 
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Mr.  Frear.  Your  judgment,  representing  the  Treasury  Depart- 
ment, is  that  this  bill,  known  as  bill  8396,  will  be  held  constitutional 
by  the  Supreme  Court? 

Mr.  Bartholow.  That  is  the  judgment  of  the  Department. 

Mr.  Frear.  And  you  are  representing  the  Department? 

Mr.  Bartholow.  I  do. 

Mr.  Frear.  If  that  is  a  fact,  would  you  say  this  subcommittee  has 
a  right  to  disregard  not  only  the  Department,  but  the  right  to  be 
heard  as  to  the  constitutionality  by  the  proper  court,  the  Supreme 
Court  of  the  United  States? 

Mr.  Bartholow.  I  should  prefer  to  let  the  committee  pass  on  that 
question. 

Mr.  Frear.  You  people  are  presenting  this  case. 

Mr.  Bartholow.  Yes.  In  the  judgment  of  the  Depaitment,  it  is 
felt  that  the  cliances  are  in  favor  of  the  legislation  being  sustained. 
It  is  up  to  the  members  of  the  committee  as  to  whether  thev  concur 
in  that  judgment.  The  Department  must  admit  that  the  question  has 
many  angles,  but  it  is  believed  on  the  whole,  the  legislation  will  be 
sustained.  Under  those  circumstances,  the  committee  members  can 
form  their  own  judgment. 

Mr.  Frear.  This  is  not  to  be  determined  by  5  men  on  this  subcom- 
mittee chosen,  many  against  their  own  protest,  and  the  next  session 
you  can  bring  5  more  men  and  continue  this  until  the  proper  power 
that  represents  the  United  States  makes  the  law;  is  not  that  right? 

Mr.  Bartholow.  That  is  right. 

Mr.  Frear.  So,  no  position  by  this  subcommittee  is  going  to  deter- 
mine the  constitutionality. 

Mr.  Bartholow.  No. 

Mr.  Frear.  I  do  not  intend  to  cross-examine  you ;  you  have  made  a 
study  of  this  subject  constantly  for  a  long  period,  have  you  not  ? 

Mr.  Bartholow.  Yes. 

Mr.  Frear.  Eepresenting  the  Department,  and  so  have  the  other 
attorneys.  I  do  not  intend  to  cross-examine  them  as  to  the  law  but 
the  court  to  determine  it  is  the  Supreme  Court  of  the  United  States. 

Mr.  Bartholow.  It  is. 

Mr.  Shallenberger.  We  thank  you  very  much,  Mr.  Bartholow. 

Mr.  Hill.  The  question  of  tax  evasion  was  mentioned  to  you  by 
Mr.  Frear.  Of  course,  it  is  the  duty  of  the  Treasury  Department  to 
check  up  on  the  evasions  and  prevent  them  when  they  are  found,  but 
there  is  a  distinction  between  an  illegal  evasion  and  the  legal  avoid- 
ance of  a  tax. 

Mr.  Bartholow.  I  was  going  to  say  I  believe  Mr.  Frear  had  in 
mind  avoidance  rather  than  evasion.  Those  two  terms  are  some- 
times used  indiscriminately.  If  a  mere  case  of  evasion,  the  Depart- 
ment would  not  have  needed  any  new  tax  bill.  The  revenue  bill  of 
1934  was  formulated  to  put  an  end  to  certain  legal  methods  of  tax 
avoidance,  in  order  to  assist  the  Department  to  get  more  taxes.  As 
to  preventing  evasion,  the  Department  has  the  power  without  addi- 
tional legislation  to  do  that. 

Mr.  Hill.  But  it  is  not  legislation  to  authorize  you  to  check  up  and 
stop  illegal  evasion,  but  it  is  legislation  to  enable  the  Treasury  De- 
partment to  prevent  legal  avoidance. 
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Mr.  Frear.  The  question  I  presented  here  was :  It  is  conceded  that 
the  community-tax  law  protects  them  at  this  time.  No  one  has  ques- 
tioned that,  or  you  would  not  have  this  bill. 

Mr.  Shallenberger.  Has  the  Supreme  Court  definitely  agreed 
that  the  wife's  income  can  be  t4ixed  to  the  husband  because  he  man- 
ages and  controls  it  ? 

Mr.  Bartholow.  That  question  has  not  been  directly  passed  upon, 
but  attention  is  directed  to  the  obiter  dicta  in  the  Bobbins  case  in 
which  the  Court,  assuming  for  the  purpose  of  argument  that  the  wife 
in  California  had  a  legal  vested  interest  in  the  conunuuitv  income, 
indicated  that  Congress  could  tax  the  whole  of  such  incoine  to  the 
husband. 

Mr.  Shallenberger.  That  is  the  matter  at  issue. 

Mr.  Barthoix)w.  That  is  the  very  point. 

Mr.  Shallenberger.  That  has  not  been  decided  definitely  by  the 
Supreme  Court. 

Mr.  Bartholow.  No. 

Mr.  Hill.  What  did  the  Supreme  Court  sav  in  the  later  case? 

Mr.  Bartholow.  That  was  when  the  California  law  had  been 
changed  so  that  one-half  of  the  connnunitv  income  was  actually 
vested  in  the  wife.  Then  there  was  in  effect  a  Federal  revenue  act 
which,  the  Court  said,  imposed  the  income  tax  solely  according  to 
the  ownership  of  income.  The  purpose  of  the  pending  bill  is  to 
change  thLs  pnnciple  so  that  ownership  will  not  be  the  sole  basis  for 
imposHig  Federal  income  taxes. 

Mr.  Shallenberger.  Thank  you  very  much.  We  will  next  hear 
Mr.  Monarch. 

STATEMENT  OF  J.  I.  MONAKCH,  BEPAETMENT  OF  JUSTICE 

Mr.  Shallenberger.  Will  you  please  state  your  representative 
capacity  and  your  full  name? 

Mr.  Monarch.  My  name  is  J.  L.  Monarch.  I  appear  as  the  repre- 
sentative of  the  De'partment  of  Justice,  in  response  to  the  request 
of  this  conunittee. 

It  was  only  night  before  last  that  the  Department  of  Justice  or  I 
had  an  opportunity  to  see  this  bill  which  is  now  i>ending  before 
you.  The  opportunity  for  preparation  has  been  rather  limited.  We 
have  given  careful  study  to  the  bill,  however,  and  we  realize  that 
there  are  possible  objections  that  may  be  made  to  it. 

As  I  understand  the  purpose  of  the  bill  is  to  eliminate  what  is 
thought  to  be  a  preferential  treatment  now  given  to  husbands  in 
community-proi)erty  States,  where  the  conununitv-property  system 
puts  the  spouses  in  a  somewhat  different  relation  as  to  property  than 
is  the  case  in  the  other  States.  That  system  makes  it  possible  for 
the  husband  in  the  community- property  States  to  divide  his  income 
in  two,  and  report  one  half  in  his  Federal  tax  return,  the  other  half 
bemg  reported  by  liis  wife.  In  order  to  eliminate  that  practice, 
the  purpose  of  this  bill,  as  we  understand,  is  to  require  the  return 
to  be  made  by  the  spouse  who  has  control  and  management  of  the 
income,  it  being  understood  that  under  the  community-property 
system  the  power  and  management  of  the  husband  is  practically 
an  unfettered  control  over  the  income  from  the  communitv  property. 


COMMUNITY -PROPERTY  INCOME 


51 


There  appear  to  be  two  possible  objections  to  this  bill,  as  we  see 
it.     Instead  of  being  permitted,  as  is  now  the  practice,  to  report 
one  half  of  his  income,  the  husband  in  community  States  will  now 
report  it  all,  but  in  addition,  he  will  report  the  income  earned  bv 
his  wife  and,  in  some  States,  as  we  understand,  he  will  also  report 
the  income  from  the  wife's  separate  propertv.    Such  a  situation,  of 
course,  would  undoubtedly  cause  litigation  and  the  claim  would  be 
made  that  the  inequahty  resulting  would  render  the  statute  invalid 
under  the  due-process  clause  of  the  fifth  amendment.    We  have  ex- 
amined the  cases  which  appeared  to  be  most  nearly  in  point,  all  of 
which  have  been  presented  here.    There  is  no  case  directly  decisive 
ot  the  question.    The  nearest  case  in  point  appears  to  be  the  Hoeper 
case,  which  involved  the  Wisconsin  income  tax  law,  the  particular 
provision  being  that  the  income  of  members  of  a  family  residing 
together  should  be  reported  by  the  husband  or  the  head  of  the 
tamily  with  the  result  that  the  aggregate  income  reached  into  higher 
brackets  than  if  the  income  had  been  reported  by  each  of  the  earners. 
Ihat  resulted  in  the  Hoeper  case  in  Mr.  Hoeper  paying  a  larger  tax 
than  would  have  been  due  if  the  tax  had  been  computed  on  his  per- 
sonal income  alone,  and  he  challenged  the  validity  of  that  statute, 
claiming  It  was  discriminatory  and  arbitrary  and,  therefore,  repug- 
nant to  the  due-process  clause  of  the  fourteenth  amendment.    The 
Supreme  Court  upheld  this  contention  with  three  members  of  the 
court  dissenting.    But  m  the  discussion  leading  up  to  the  decision  in 
that  case,  the  Supreme  Court  made  certain  observations  which  en- 
courage the  belief  that  the  present  bill,  if  enacted  into  law   wo^d 
present  a  somewhat  different  situation.  ' 

Mr.  Hill.  Which  case  are  you  referring  to^ 

U.S   206?''''''''''  ^""'^^'^  ^'   ^"""^   Commission  of   Wucomm    (284 

^Jlf'^fr^^'^'^^^^^T''  ^^^"^  y^"  ^^^^  "  "Ph^ld  this  contention  ', 
unat  aia  you  mean?  ' 

Mr   MoNAKCH   It  upheld  the  claim  of  the  invalidity:  thev  hel.l 
the  statute  invalid,  under  the  fourteenth  amendment.    The  Supremi' 
Court  referred  to  the  fact  that  the  husband  in  the  Wisconsin  c^' 
never  had  any  ownership  of  the  income  of  the  other  members  of  the 
family  group,  that  he  never  had  any  control  over  it.  that  it  was 
^rlTifTi    n      !  'management  and  that  he  got  no  benefit  directly 
trom  It.    1  he  Court  made  some  allusion  to  the  situation  which  would 
be  presented  if  the  conditions  in  Wisconsin  were  more  nearly  analo 
gous  to  the  old  common-law  situation,  and  the  Court-  in  that  case 
said  this:  At  common  law,  the  wife's  property,  owned  at  the  date  of 
the  marriage,  or  in  any  manner  acquired  thereafter,  is  the  propertv 
ot  her  husband.    Her  earnings  and  income  are  his;  he  may- dispo^ 
of  them  at  will,  and  he  is  liable  for  her  debts.    Were  the  statusTf^ 
inarried  woman  m  Wisconsin  that  which  she  had  at  common  law  the 
statutory  attribution  of  her  income  to  her  husband  for  °nco"re-tax 
purposes  would,  no  doubt,  be  justifiable.    That  language  lends  en 
couragement  to  the  belief  that  in  any  State  where  the  efrn  ngsof  a 
wife  are  under  the  control  of  the  husband  so  that  for  all  practical 
purposes  he  gets  as  much  benefit  from  it  as  though  it  were  E^ 
or  at  least  he  gets  considerable  benefit  from  it,  tlTat  sort  of  situatZ' 

HoeLl^T^"*  lA'^'r'  P''^*"'-^  '""'^^'^y  *han  was  presented  bJZ 
Hoeper  case.    It  lends  encouragement  to  the  belief  that  the  statute 
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would  escape  the  condemnation  which  was  attached  to  the  Wisconsin 
statute. 

The  imposition  ui>on  the  husband  under  this  bill  of  a  tax  computed 
by  adding  the  earnings  of  the  wife  to  his  own  could,  of  course,  be 
largely  eliminated  if  this  bill  should  be  amended  to  provide  that  so 
far  as  salaries  were  concerned,  so  far  as  the  income  from  personal 
aervice  was  concerned,  each  spouse  should  report  his  or  her  own  earn- 
ings. That  would,  we  think,  completely  eliminate  any  question  of 
Yalidity,  so  far  as  the  taxation  of  salaries  is  concerned.  We  suggest 
that  this  committee  should  consider  the  advisability  of  adopting  such 
mn  amendment. 

With  respect  to  the  States  which  require  the  inclusion  in  the 
community  property  of  the  earnings  of  the  wife's  independent  prop- 
erty, of  course,  that  objection  could  still  be  made  to  the  bill,  and  it 
cannot  be  said  with  any  certainty  what  the  result  would  be. 

Mr.  Hill.  Will  you  explain  what  you  mean  by  that  statement? 

Mr.  MoNAKCH.  I  mean  by  that  statement  that  the  objection  could 
lie  made  that  the  husband  was  required  to  pay  a  tax,  measured  not 
onlv  by  his  own  income  but  by  income  from  property  over  which  he 
haa  no  control.  Speaking  now  of  income  from  the  wife's  independ- 
ent property,  which  we  understand  in  some  community-property 
States  is  added  to  the  community  property.  That  objection  would  not 
obtain  in  other  States  where  we  understand  the  situation  is  different, 
jmd  the  income  from  the  wife's  independent  property  is  never  brought 
into  the  community. 

We  would  also  suggest  that  the  committee  consider  the  advisability 
^i  striking  out  the  words  on  lines  5  and  6,  "  Property  of  a  marital 
community  shall  be  considered  as  the  property  of  and  ".  The  justi- 
fication for  this  legislation,  as  we  understand  it,  is  that  the  husband 
has  the  control  and  management  of  the  income  which  is  to  be  taxed, 
and  it  seems  to  us  that  the  bill  would  lose  none  of  its  force  and  none 
of  its  scope  if  the  reference  to  his  control  and  management  of  the 
property,  as  distinguished  from  the  income,  were  eliminated,  and  it 
might  conceivably  avoid  some  complaint  that  the  control  and  man- 
agement of  the  property  was  no  justification  for  a  tax  upon  the 
income. 

Mr.  Frear.  And  in  direct  conflict  with  the  laws  of  the  community- 
property  States  today,  which  say  that  the  property  belongs  to  both. 

Mr.  Hill.  For  the  benefit  of  those  present,  would  you  restate  the 
proposed  amendments  or  suggestions? 

Mr.  Monarch.  The  suggestion  I  made  earlier  was  an  amend- 
ment which  would  provide  that  the  earnings  of  each  spouse,  earn- 
ings from  personal  services,  such  as  salary,  wages,  and  compensa- 
tion, should  be  taxable  to  the  individual  spouse  who  contributed 
the  service  and  earned  the  income,  rather  than  going  into  the  com- 
munity estate  and  taxing  the  one  who  had  control  and  management 
over  the  aggregate.  The  other  suggestion  which  has  been  made  was 
that  the  words  beginning  on  line  5- — 

Mr.  Hill.  Beginning  after  1933? 

Mr.  Monarch.  Yes;  and  striking  out  the  remainder  of  that  line 
and  all  of  line  6  up  to  and  including  the  word  "  and  ",  making  the 
bill  read:  "That  for  the  purpose  of  determining  the  income-tax 
liability  of  any  individual  during  any  taxable  year  beginning  after 
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December  31,  1933,  income  of  a  marital  community  shall  be  consid- 
ered as  the  income  of  the  spouse  who  has  the  management  and  con- 
trol thereof,  and  so  forth  ",  leaving  out  the  reference  that  the  prop- 
erty of  the  marital  community  should  be  attributed  to  the  husband. 

Wlien  you  analyze  the  situation  in  the  community-property  States, 
it  is  the  enjoyment  of  the  income  which  the  husband  has  which 
appea,rs  to  be  the  justification  of  this  legislation. 

It  is  therefore  suggested  that  the  committee  consider  adding  in 
line  8,  after  "  control "  the  words  "  or  enjoyment ",  making  it  read 
"  management  and  control  or  enjoyment  ". 

In  our  brief  study  of  this  legislation  it  has  occuiTed  to  us  that 
there  might  be  a  way  to  accomplish  what  the  committee  desires 
under  a  wholly  different  approach  to  this  question  than  is  presented 
by  the  bill,  and  we  offer  for  the  consideration  of  the  committee  an 
alternative  proposal  for  the  whole  bill.  It  is  based  on  this  theory: 
That  community  property,  as  we  understand  it,  is  built  up  during 
the  marriage  by  the  earnings  of  the  individual  spouses  and,  in  some 
cases,  the  earnings  from  their  property.  In  every  case,  the  com- 
munity property  is  identified  with  one  or  the  other  of  the  spouses, 
through  whom  it  finds  its  way  into  the  community.  Our  thought 
was  if  the  identity  could  be  preserved  and  the  income  from  that 
property  which  had  found  its  way  into  the  community  through 
a  particular  spouse  could  be  attributed  to  that  spouse,*  then  you: 
would  avoid  any  objection  such  as  can  be  made  to  this  bill  that 
there  is  a  building  up  and  adding  of  one  person's  income  on  top  of 
another's  with  a  consequent  larger  tax  than  would  otherwise  be  the- 
case.  We  therefore  have  suggested  that  in  the  case  of  salaries,  the- 
spouse  who  earns  the  salary  should  be  taxable.  In  the  case  of  earn- 
ings from  other  property  of  the  separate  spouse,  which  finds  its  way 
into  the  commhnity,  that  the  earnings  be  attributed  to  the  spouse 
through  whom  it  came  into  the  community,  and  that  with  respect  to 
community  property  which  has  been  acquired  by  accumulations 
built  up  over  years,  that  the  income  from  such  property  should  be 
attributed  to  each  spouse  in  proportion  as  he  contributed  to  the  ac- 
quisition of  the  property. 

We  have  submitted  a  copy  of  these  suggestions  to  the  Treasury 
Department,  and  we  understand  that  they  are  studying  them.  Of 
course,  it  should  be  stated  that  these  suggestions  have  not  received 
the  mature  consideration  which  would  be  necessary  to  give  a  formal 
and  final  approval.  We  think  they  have  possibilities  and  that  they 
would  remove  definitely  the  objections  that  have  been  made  here. 
Further  study  may  show  that  there  are  some  objections  that  are  not 
apparent  at  this  time.  It  may  even  result  that  the  administrative 
difficulties  would  be  too  great  to  justify  it.  We  think  the  sugges- 
tions have  possibilities  and  we  submit  them  for  what  they  are  worth, 

(The  memorandum  referred  to  is  as  follows:) 

Notwithstanding  any  State  law  dealing  with  the  marital  community : 
(ff)   Salaries,  compensation,  wages,  etc.,  arising  from  the  personal  services  ot 
each  spouse  shall  be  considered  as  his  individual  income ; 

(b)  The  earnings  from  community  property,  so-called,  shall  be  attributed 
to  and  considered  as  the  income  of  the  spouse  through  whom  the  property  came 
into  the  community ; 

(c)  Where  the  earnings  of  both  spouses  are  used  to  acquire  community 
property,  the  earnings  of  such  property  shall  be  attributed  to  each  spouse  in 
the  same  proportion  as  his  earnings  entered  into  its  acquisition. 
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Mr.  Monarch.  So  far  as  the  taxation  of  the  salary  to  the  one  who 
earas  it  is  concerned,  we  think  that  any  question  of  the  validity  of 
such  legislation  is  foreclosed  in  view  of  the  decision  in  Lucas  v.  Earl 
which  dealt  with  the  California  husband  and  wife  who  made  an 
agreement  to  divide  their  earnings.  The  Supreme  Court  in  that  case 
held  that  It  was  competent  for  Congress  to  require  that  the  earner 
of  income  pay  the  tax  upon  it,  no  matter  what  disposition  was  made 
of  It  after  it  was  earned.  We  think,  in  view  of  that  decision,  there 
can  be  no  question  of  the  validity  of  attributing  the  earnings  to 
the  spouse  who  i^erformed  the  service. 

Mr.  Frear.  These  are  new  suggestions,  and  I  can  see  tliat  ih^y 
are  helpful,  particularly  in  that  one  case  where  language  may 
be  stricken  out,  unless  the  purpose  would  be  to  identify  what  is 
known  as  property  under  the  community  State  laws.  I  do  not 
known  whether  that  is  the  purpose;  I  never  saw  this  before  I  sat 
here  yesterday.  As  I  understand  from  that  proposition  which  you 
say  was  upheld  by  the  Supreme  Court  of  the  United  States,  it  is, 
in  effect,  that  a  husband  who  receives  $50,000  salary  today  would  be 
taxed  on  the  $50,000  outside  of  his  exemptions? 
Mr.  Monarch.  It  is  al!  attributed  to  him. 

^y^^kl^'"'  Ywf  ^^1^  community-tax  States,  as  I  understand, 
tliat  $50  000,  with  the  other,  is  divided  equally  between  the  spouses  ? 
Mr.  Monarch.  They  each  have  an  interest  in  it. 
Mr.  Frear.  mat  I  mean  to  say  is,  their  tax  is  based  upon  the 
division  of  that  $50,000  to  each  ?  ^ 

Mr.  Monarch.  That  is  true,  and*  the  reason  for  that  is  that  the 
statute,  as  it  now  stands,  makes  the  tax  dependent  upon  ownership 
and  requires  that  the  income  be  attributed  to  those  who  own  it  The 
purpose  of  this  amendment  would  be  to  make  a  different  test  and 
attribute  the  earnings  from  personal  service  to  the  one  who  earns  it, 
irrespective  of  who  may  own  or  control  it  by  operation  of  law 
contract,  or  assignment.  ' 

Mr.  FiffiAR.  That  seems  to  be  the  purpose  of  the  bill,  to  reach  the 
one  who  has  the  $50,000  salary,  or  whatever  it  may  be,  so  he  cannot 
divide  It  into  two  parts  and  escape  the  surtaxes  Which  eo  with  the 
higher  brackets.    The  alternative,  as  I  view  it,  and  I  may  be  mis- 
taken, If  the  community  States,  by  reason  of  the  advantage  which  it 
IS  urged  they  have  in  this,  are  able  to  prevent  the  collection  of  what 
IS  estimated  at  40  to  60  million,  the  other  40  States,  in  order,  neces- 
sarily, to  be  placed  upon  an  equal  footing,  ought  to  adopt  the  com- 
munity-tax laws,  and  would  be  saved  thereby  between  two  or  three 
hundred  millions  ajid  maybe  more,  to  the  people  of  my  State  and 
the  other  Stat«s.     This  gets  to  be  a  selHsh  State  situation.     There 
IS  no  criticism  intended ;  everyone  representing  the  States  has  the 
rigbt  to  be  here.    But  is  not  that  the  alternative,  that  the  other  40 
^  ?!r®  would  necessarily  have  to  adopt  the  community  State  laws  ? 
Mr.  Monarch.  That  would  result  in  uniformity.     " 
1^  f  «^K.  The  only  way  the  Treasury  Department  could  recoup 
would  be  by  increasing  the  tax  rates. 
Mr.  Monarch.  That  is  right. 

Mr.  Frear    So  that  the  tax  rates  would  then  reach  back  into  the 
community  States  and  they  would  have  the  additional  rates  to  pay 
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Mr.  Hill.  Following  that  thought  that  Mr.  Frear  has  presented, 
as  an  alternative,  why  not  tax  the  incomes  of  husbands  and  wives 
on  the  theory  of  the  common  law?  Why  not  fall  back  on  the  com- 
mon law,  instead  of  having  the  40  States  adopt  the  community- 
property  law  ?    That  would  be  another  way  of  solving  it. 

Mr.  Monarch.  I  do  not  believe  I  understand  what  you  mean. 

Mr.  Hill.  Under  the  common  law,  the  property  which  the  wife 
brings  into  the  marital  union  becomes  the  property  of  the  husband, 
does  it  not? 

Mr.  Monarch.  That  is  right. 

Mr.  Hill.  If  you  put  all  the  States  back  on  that  basis  for  tax 
purposes,  you  would  have  equality. 

Mr.  Monarch.  I  do  not  understand  how  the  Federal  Government 
could  put  them  back  on  that  basis. 

Mr.  Hill.  If  the  Federal  Government  can  tax  the  incomes  of 
spouses  in  community-property  States  on  the  same  basis  as  if  they 
were  under  the  common  law,  why  cannot  you  tax  the  spouses  in  all 
the  States  on  that  same  basis  ? 

Mr.  Monarch.  If  you  could  find  some  basis  for  classification  that 
would  accomplish  that,  it  could  be  done.  Offhand,  I  do  not  think  of 
any  basis  for  classification  on  which  the  reverse  of  what  is  sought 
to  be  done  here  could  be  accomplished.  There  is  a  difference  in  the 
community-property  States  which  would  justify  a  different  classi- 
fication than  is  now  in  existence.  If  there  is  a  similar  basis  for  a 
classification  which  would  require  all  States  to  report  on  the  common- 
law  theory  of  ownership  in  relation  to  property  of  the  spouses, 
then  such  a  classification  might  be  adopted  and  put  all  States  on  the 
same  basis. 

Mr.  Hill.  Do  you  recognize  the  right  of  a  State  to  determine 
and  fix  the  status  of  property  rights  between  the  husband  and  wife? 

Mr.  Monarch.  Certainly. 

Mr.  Hill.  And  that  power  in  the  State  is  exclusive  of  the  Federal 
Government  ? 

Mr.  Monarch.  So  far  as  their  interests  between  themselves,  as 
affecting  their  rights  in  and  to  property  are  concerned,  yes. 

Mr.  H11.L.  That  is  what  I  am  talking  about.  The  State  has  the 
exclusive  power  to  determine  the  status  of  property  rights  between 
husband  and  wife. 

Mr.  Monarch.  Yes. 

Mr.  Hill.  Now,  in  these  community-property  States,  the  States 
have  done  that  very  thing.  In  non-commun'ity-property  States, 
the  States  have  likewise  determined  and  fixed  the  status  of 
property  rights  between  husband  and  wife.  Since  they  have  that  ex- 
clusive power,  and  through  the  exercise  of  that  power  they  have  de- 
termined what  property  is  in  the  ownership  of  the  wife  and  what 
property  is  in  the  ownership  of  the  husband,  what  authority  is  there 
for  the  Federal  Government  to  come  in  and  say  they  will  disreo-ard 
that  determination  by  the  State  for  taxation  purposes? 

Mr.  Monarch.  I  do  not  understand  this  legislation  proposes  to  up- 
set the  rules  of  property  of  the  community-property  States  or  that 
it  attempts  to  disturb  them  in  any  way.  It  says  that  hereafter,  in- 
stead of  looking  to  the  owner  to  determine  who  is  going  to  account 
for  income  we  will  look  to  the  one  who  has  the  mana'^ement  and 
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^ir^'T^"  *  P^'''*??  enjoyment,  if  it  be  decided  to  include  enjoy- 

Mr  ^f  iL"^  '"*K  •","'!  ^ith  the  concept  of  property  righte. 
„„X:  *T^  ?*  .^*"  **"">  *^*  Federal  Government  has  the  right 
tZn  nw„*.^ht'"f''  «™««dment  to  levy  income  taxes  upon  any  b^is 
than  ownership  of  property  and  of  income  ? 

Mr.  MoNAKCH.  Yes. 

JJ*"-  ^^"^  Will  you  give  us  a  few  instances? 

Mr.  Monarch.  The  revocable  trust  cases  are  instances  of  that 
where  property  formerly  owned  has  been  transferred  but  a  string 
has  b^n  kept  on  it.    In  the  Cartiss-Bowers  case,  the  liusband  haf 
created  a  revocable  trust.     ■  '         """"»"«  naa 

Mr.  Hill.  Revocable  or  irrevocable  ? 

di?n„?*rtT"-  ^  '•«^«f  We  trust  for  the  benefit  of  his  wife.    He 

ill  tvLF  V      *rr*'  """^  ^1?  ^"^  *•»*  "g^t  *°  g«t  it  by  revoking 

t*?rbutfio  Wm.*'"*  "'"*"'  *'*•'  •=°"'"  ^-^'^  '""^  -^°-«  -"'^  be  at? 

*JfL  *^'""  ^  7""  tj?^'^^*"*"*  is  analogous  to  the  situation  as  be- 
Mr   MnS!;»S!r^T''*f  °.!  "P"""^  '"  "  '=ommunity-property  State? 

isSme'Sfferce.'  *'"^  **^^"  '^  "'"*  ^^^'''^^■'  ^  '^-S"-  *here 
Mr.  ftu,.  The  analogy  is  rather  strained  or  remote,  is  it  not? 
Mr.  MoNABCB.  I  think  the  analogy  is  in  this,  that  whereas  in  thp 

TairShiT''  '^^  husband  does  n?f  actually  e'njoy  the  ilicome"  £t 

Wo\"^     *    T^^y  J'vl''  ti**  community-property  States,  while  the 

<ti^<i^^°t'/T' ,^?P?°®*  ^  ^i***"'"!  receive  an  income  of,  say. 
$15  000  and  I  should  give  you  $6,000  of  it,  I  would  be  charged 
with  the  tax  upon  the  income  of  $15,000.    I  have  it  in  my  power 

hite  CMitrol  of  it.    That  is  true  in  the  case  of  the  revocable  trust 

S'whT^  w-n**^  *'^*  *•'"'*  '/y?-  "  \  '^•■*''.**  "  t™«*  here,  the  proceeds 
of  '  hich  will  go  to  my  wife,  but  I  retain  the  right  and  the  power  to 

revoke  that  trust  at  any  time;  I  have  absolute  control  of  it."  H^ 
the  trr^^^f  h"*  .*™1  whenever  he  felt  like  it,  or  at  least  within 
ri  J^f  f         */'*•'  i™!  '  ""''  .*'"'*  '«  certainly  dissimilar  in  every 

SertJ'"sL^«'wh"''*T  I'  "t*^??  *•>«  ^P"'^^^  i-i  the  community 
property  Statesj  where  the  husband  has  no  right,  no  vest«d  property 
right  m  the  wife's  part  of  the  community  estate  but  underX  law 
of  the  community-property  State,  he  is  vested  with  the  r  »ht  ol 

tZ"sf«r"V'"''\r°'''''^' j^bf"^*  *°  «^«cation  by  the  legislature  of 
the  State.  In  other  words,  he  has  no  right  to  revoke  the  actual 
v^ted    property    right    of    the    wife    in  "the    community    estate 

W  i^wr.*^""   l"  f  "l*  "^"""P^^  y"  ^"^^  he  has  a  right  L  ^voke 

M ^* '"  *Kt*™^*  *'*"**•    That  is  fundamental,  is  it  not? 

Mr.  Monarch.  Not  necessarily.  If  the  enjoyment  s  there  what 
difference  would  it  make  where  the  right  was7  '       **' 

Mr.  HiLi..  \^  liat  do  you  mean  by  "  enjoyment "? 

Mr.  MoNARCTi.  I  mean  if  the  husband  in  the  community-property 
^tnt\\r^^  with  the  power  of  control  and  management  tottl 
£  SiUme.       '*°  "'"^  '^''"*''  *•»*  ^'*«  *'<»»  *U  benefit  from 
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Mr.  Hill.  He  cannot  do  that  in  any  community-property  State. 

Mr.  MoNABCH.  I  have  not  very  complete  information  about  the 
community-property  laws.  I  understood  that  was  generally  the 
situation.  Miss  Carloss,  who  is  to  follow  me,  has  made  a  study  of 
the  community-property  laws  of  the  several  States,  and  is  prepared 
to  discuss  the  variations  in  them  and  the  powers  of  the  husband. 

Mr.  Hill.  Let  me  suggest  to  you  that  the  management  and  con- 
trol of  the  husband  in  the  community  property  is  the  management 
and  control  of  the  community  estate.  It  is  part  his  and  part  the 
wife  s.  He  has  management  and  control  of  that,  although  it  is 
controlled  under  the  law  for  both  himself  -and  his  wife,  as  marital 
community  property. 

Mr.  Monarch.  As  I  understand,  the  justification  for  this  bill  is 
that  the  power  of  control  and  management  in  the  husband  is  so  defi- 
nite and  so  substantial  that  there  is  a  legal  basis  for  attributing^  the 
income  to  him.  I  take  it  that  the  legislation  will  stand  or  fall  on 
the  correctness  of  that  premise.  If  the  husband  has  no  rights  in 
the  income  which  are  sufficiently  valuable,  I  suppose  the  legislation 
will  be  bad.  The  premise  is  that  the  husband  has  such  an  interest 
in  this  income  that  it  is  proper  for  Congress  to  attribute  it  to  him. 

Mr.  Frear.  In  that  connection,  any  effort  to  take  a  $50,000  salary 
and  divide  it  between  the  husband  and  wife,  by  the  State  law  which 
contravenes  the  general  law,  would  be  a  confiscation  to  that  extent. 
The  Federal  Government  would  lose  that  proportion  of  the  sur- 
taxes which  would  ordinarily  be  paid. 

Mr.  Monarch.  Yes. 

Mr.  Hill.  The  States  in  exercising  the  power  to  determine  and 
hx  the  status  of  proi^erty  rights  between  husband  and  wife  have 
greatly  modified,  m  most  of  i\iQ  common-law  States,  the  status  of 
the  property  rights  between  the  husband  and  wife.  In  other  words 
the  old  common-law  rule  under  which  the  property  which  the  wife 
brought  into  the  marital  union  became  the  property  of  the  husband 
has  been  abolished  in  most  of  the  States,  has  it  not  ? 

Mr.  Monarch.  I  think  so. 

¥^u  ?i^'  J^  abolishing  that  rule,  the  wife  is  enabled  to  acquire 
and  hold  and  own  and  dispose  of  her  estate  separate  and  apart 
from  the  husband.  In  many  cases,  at  least,  that  is  true.  She  has  a 
separate  income  and  he  has  a  separate  income  on  which  he  makes  a 
separate  return  of  the  income  and  thereby  keeps  out  of  the  higher 
brackets ;  he  keeps  out  of  the  higher  brackets  that  would  be  reached 
if  the  income  of  both  were  included  in  one  return.  But  under  the 
old  common-law  rule,  all  of  the  income  from  all  the  propertv  of 
both  spouses,  and  all  of  their  earnings,  the  wife's  earnings  as  well 
as  the  husbands  earnings  would  all  go  into  one  return  and  be 
chargeable  to  the  husband.    Is  not  that  true  ? 

Mr.  Monarch.  Do  you  mean  under  tho^  present  statute  ? 

Mr.  Hill.  Under  the  old  common  law. 

Mr.  Monarch.  It  would  depend  on  what  the  taxing  statute  made 
the  basis  of  the  tax. 

Mr.  Hill.  I  am  assuming  this:  That  the  tax  would  be  levied  upon 
the  income  of  the  person  having  the  legal  title  to  it. 

Mr.  Monarch.  If  that  were  the  basis,  then  it  would  all  be  taxed 
to  one. 
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Mr.  Hill.  Is  not  that  the  basis  of  the  income  tax  ? 

Mr.  Monarch.  That  is  the  basis  of  the  present  statute;  that  is 
not  necessarily  the  only  basis  for  it.  In  other  words,  as  I  have  al- 
ready suggested,  there  is  no  constitutional  objection  so  far  as  we 
can  see,  to  Congi-ess  requiring  the  one  who  earns  the  money  to  report 
it  as  his  own  income.  In  other  words  if  the  wife  is  employed  on 
somebody's  pay  roll  and  gets  a  salary.  Congress  would  be  justified 
m  requiring  her  to  return  it  as  her  income,  notwithstanding  it  went 
through  her  into  the  community  and  that  the  husband  acquired  an 
interest  in  it. 

Mr.  Hill.  Regardless  of  whose  property  it  is  ? 

Mr.  Monarch.  Regardless  of  whose  property  it  is. 

Mr.  Hill.  That  is  your  conception  of  the  constitutional  powers  of 
the  Federal  Government  in  the  matter  of  taxation  ? 

Mr.  Monarch.  Yes. 

Mr.  Hill.  Did  you  refer  to  the  Earl  case? 

Mr.  Monarch.  Yes. 

Mr.  Hill.  Let  me  read  you  a  paragraph  from  the  decision  in  that 
case,  as  quoted  in  Poe  against  Seaborn : 

In  the  Earl  case  a  husband  anij  wife  contracted  that  any  property  they 
had  or  might  thereafter  acquire  in  any  way,  either  by  earnings  (including 
salaries,  fees,  etc.)  or  any  rights  by  contract  or  otherwise,  shall  be  treated 
and  considered  and  hereby  is  declared  to  be  received,  held,  taken,  and  owned 
by  us  as  joint  tenants.  We  hold  that  assuming  the  validity  of  the  contract 
under  the  local  law,  it  still  remained  true  that  the  husbands'  professional 
fees,  earned  in  years  subsequent  to  the  date  of  the  contract,  were  his  individual 
income  derived  from  salaries,  wages,  or  compensation  for  personal  services 
under  sections  210,  211,  212  (a)  and  213  of  the  Revenue  Act  of  1918. 

Then  the  court  further  says : 

The  very  assignment  in  that  case  was  bottomed  on  the  fact  that  the  earnings 
would  be  the  husband's  property,  else  there  would  have  been  nothing  on  which 
it  could  operate.  That  case  presents  quite  a  different  question  from  this, 
because  here  by  law  the  earnings  are  never  the  property  of  the  husband  but 
that  of  the  community. 

The  Supreme  Court  has  given  voice  to  that  principle. 

Mr.  Monarch.  As  we  understand  that  it  is  a  distinction  of  Lucas 
V.  Earl  which  does  not  affect  its  validity.  In  other  words,  the 
Supreme  Court  says  that  the  test  which  this  statute  adopts  is  owner- 
ship; it  says  the  income  w^hich  is  to  be  taxed  is  the  income  "of" 
somebody ;  that  denotes  ownership.  There  is  no  definition  of  owner- 
ship in  the  Federal  law.  Therefore,  you  look  to  the  State  law  to 
find  the  one  under  those  circumstances  who  has  the  ownership, 
which  determines  and  controls  who  pays  the  tax.  That  case  does 
not  overrule  or  weaken  the  Earl  case,  as  we  understand.  It  depends 
entirely  upon  tlie  theory  of  the  taxing  statute  which  required 
recourse  to  the  State  law  to  find  out  who  the  owner  was. 

Mr.  Hill.  The  sixteenth  amendment  of  tlie  Constitution  of  the 
United  States  provides: 

The  Congress  shall  have  power  to  levy  and  collect  taxes  on  incomes  from 
whatever  source  derived,  without  apportionment  among  the  several  States  and 
without  regard  to  any  census  or  enumeration. 

You  would  not  go  so  far  as  to  say  that  ownership  does  not  enter 
into  the  question  of  on  whom  this  tax  should  be  levied? 
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Mr.  Monarch.  The  courts  have  said  that  the  sixteenth  amendment 
provides  no  test  of  whose  income  is  to  be  taxed.  It  provides  for  a 
tax  on  income.  So  far  as  the  sixteenth  amendment  is  concerned, 
it  has  been  held  that  Congress  is  free  to  tax  income 

Mr.  Hill  (interposing).  To  what  case  are  you  referring? 

Mr.  Monarch.  The  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  said  that  in  Taft  against  Bowers. 

Mr.  Hill.  Give  the  citation. 

Mr.  Monarch.  20  Fed.  (2d)  561.  It  was  afterwards  affirmed  by 
the  Supreme  Court.  I  am  speaking  of  the  decision  of  the  circuit 
court. 

Mr.  Hill.  Do  you  know  the  citation  of  the  Supreme  Court  case? 

Mr.  Monarch.  I  can  supply  that  to  you. 

Mr.  Hill.  Please  put  it  in  the  record. 

Mr.  Monarch.  I  can  get  it  for  you;  it  is  Two  hundred  and 
seventy-eighth  United  States  Reports,  page  470. 

Mr.  Shallenberger.  We  were  going  to  take  up  the  next  witness, 
but  Congress  is  ready  to  convene,  and  we  will  adjourn  to  meet  again 
tomorrow  morning  at  10  o'clock,  in  this  room,  and  continue  the 
hearing.     The  next  witness  will  be  Miss  Carloss. 

(Thereupon,  at  11:  50  a.  m.,  the  committee  adjourned  until  tomor- 
row, May  3,  1934,  at  10  o'clock  a.m.) 
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THXmSDAY,  MAY  3,  1934 

House  of  Repbbsentatives, 
Subcommittee  of  the  Committee  on  Ways  and  Means, 

Washington,  D.O, 

The  subcommittee  met  at  10  o'clock  a.m.,  Hon.  A.  C.  Shallenberger 
(chairman)  presiding. 

Mr.  Shallenberger.  The  committee  will  be  in  order. 

Mr.  Frear.  May  I  say,  addressing  my  remarks  to  the  chairman 
and  to  Mr.  Hill,  that  we  are  trying  to  arrange  things  to  accommodate 
Members  or  Congress  interested  in  these  hearings  either  for  or  against 
the  proposed  bill. 

It  is  agreed  that  the  experts  who  are  here  will  first  be  heard  and 
we  will  Uien  notify  Members  so  that  they  may  be  heard  following 
them. 

Speaking  for  myself,  I  have  been  working  here  practically  con- 
tinuously since  the  1st  of  October,  nearly  every  day.  We  have  just 
finished  hearings  with  the  unemployment  insurance  subcommittee. 
Some  of  us  have  to  be  away  some  of  flie  time  and  we  should  like  that 
witnesses  should  understand  that  while  we  are  very  glad  to  hear 
them,  there  are  times  when  we  must  be  somewhere  else.  I  should 
especially  like  to  be  here  when  the  proponents  of  this  legislation, 
who  are  Members  of  Congress,  make  their  statements. 

Mr.  Shallenbisger.  Mr.  Frear,  I  will  say  that  it  will  be  the  policy 
of  the  committee  to  hear  from  the  experts  first  and  then  we  will 
hear  Members  of  Congress  who  want  to  make  statements  on  this 
proposed  legislation.  The  clerk  will  notify  the  Members  sufficiently 
in  advance  so  that  they  may  be  prepared  when  we  are  ready  to  hear 
them. 

The  first  witness  this  morning  is  Miss  Helen  Carloss,  from  the 
J)epartment  of  Justice. 

STATEMENT  OF  HISS  HELEN  CABLOSS,  DEPABTMENT  OF  JTTSTICE 

Mr.  Shallenberger.  Will  you  please  state  for  whom  you  appear, 
Miss  Carloss? 

Miss  Carloss.  I  am  here  for  the  Department  of  Justice  and  my 
remarks  will  be  limited  to  a  discussion  of  some  of  the  features  of  the 
particular  community  property  laws  that  have  been  under  discussion 
bere. 

Mr.  Monarch  spoke  on  the  constitutionality  of  the  provisicais.  I 
have  nothing  to  say  about  that.  My  remarks  are  entirely  directed 
to  the  laws  themselves  and  some  of  the  incidence  of  the  laws  that 
may  have  a  bearing  on  this  proposed  legislation. 
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Mr.  CocHKAN.  Mr.  Chairman,  this  record  is  not  made  solely  for 
the  beneht  of  this  committee.  This  committee  is  composed  of  three 
lawyers  and  two  other  members  who  are  not  lawyers.  I  am  ffoing 
to  suggest,  for  the  benefit  of  the  members  of  the  committee  who  arl 
not  lawyers,  and  for  the  benefit  of  the  Members  of  the  House  who  are 
not  lawyers,  that  Someone  of  these  attorneys  giTe  a  very  careful  and 
detailed  explanation  of  what  constitutes  a  marital  community. 

Mr.  Shallenberger,  You  mean  define  the  term  marital  oom- 
munity. 

Mr.  Cochran.  Yes,  in  detail. 

Mr.  Sham^nmkoeb.  Are  you  prepared  to  give  us  a  definition  of 
that  term.  Miss  Carloss  I 

Miss  Carloss.  I  have  not  considered  a  definition.  I  should  say 
offhand  that  it  is  a  community  of  gains  and  profits  belonging  to 
husband  and  wife  which  exists  so  long  as  a  marital  status  exists  and 
IS  terminated  with  its  termination. 

That  is  a  rough  definition.    I  had  not  considered  the  matter. 

.u-  f ^"u  ^^^^  *^  ^^^  ^^^^  ^^  ^^^  ^^^^^  ^y  time  for  preparation  on 
thi^  has  been  very  short;  but  I  wrote  the  original  draft  of  the  briefs 
in  the  hve  community-property  cases  in  the  Supreme  Court.  I 
have  reviewed  the  material  that  we  secured  at  that  time  in  regard 
to  the  laws  of  those  five  States,  Washington,  Texas,  California, 
liouisiana,  and  Arizona.  ' 

I  have  not  given  any  consideration  whatever  to  the  other  three 
states  and  also  I  have  not  had  an  opportunity  to  see  if  there  have 
5?  ^^  changes  in  the  law  since  those  cases  arose  in  1930 
Mr.  Cochran.  Will  you  please  name  the  other  three  States,  inas- 
much as  you  have  named  five  of  them  ? 

Miss  Carloss.  The  other  three  States  are  New  Mexico,  Nevada,  and 
idano.  ' 

Mr.  Shallenberger.  In  connection  further  with  the  suggestion 
*nade  by  Mr.  Cochran  that  we  have  a  legal  definition  of  thit  term, 
of  course,  it  is  unfair  to  ask  you  to  give  it  to  us  offhand.    Will  vou 
when  you  revise  your  remarks,  insert  a  legal  definition  from  your 
Department,  of  that  term  t  ^ 

Miss  Carloss.  Yes,  sir. 

Mr.  Hbll.  May  I  suggest  that  I  think  it  would  be  rather  difficult 
to  improve  upon  the  definition  Miss  Carloss  has  given  us « 

Miss  CARLosa  Thank  you. 

Mr  Shallenberger.  At  any  rate,  whatever  you  think  is  a  proper 
defiiiitioD,  will  you  see  that  it  is  in  the  record  ? 

Miss  Carloss.  Yes,  sir. 

Mr.  Cochran.  And  some  elaboration  of  it. 

Mr.  Shallenberger.  Yes.    Thank  you  for  the  suggestion. 

Miss  Carloss.  I  shall  do  that. 

(The  following  was  subsequently  submitted  for  insertion  in  the 


ti 


exciter;  toT,?».L':^;xz"';u^^ 

dXluMif "'""'"""''  Property,  «cond  edition,  section  4,  contains  the  following 
"The  term  'community'  Implies  an   association   of  persons     The  marital 
property  is  simply  the  property  that  belongs  to  this  group." 
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.u  o*^.^'^*^*^  V^^^  pf  what  constitutes  community  income  in  all  of 
the  btates  is  t|jat  it  is  property  acquired  by  the  spouses  during 
^r^*'  *^?g*  property  acquired  by  gift,  devise,  or  decent    Therl 

On  the  other  hand,  property  owned  by  the  spouse  before  marriage 

Z^XuT"'''^  y  *''"'"  ^f**""  "^rriage  by  gife,  devise,  or  descent  is 
ordinarily  separate  property. 

.J!^^  separate  earnings  of  the  wife  in  these  five  States  constitute 
community  income  except  that  in  Arizona,  CaUfornia,  and  Louisiana, 
her  earnings,  while  living  separate  and  apart  froi  her  husband 
constitute  her  separate  property.  "usoiiaa, 

,n^^Vo1?)^  "^^  ''TS?^.?*  *^«  ^^*^'^  separate  property  in  Ari- 
I^thP  Sti^  '/'t'^'^  Washington,  constitute  her  separate  property. 
Sfit^nwif^  °*  ^^^  ^^"^  '^  *  provision  in  the  State  coi^itution 
defining  the  separate  property  of  the  wife,  and  in  virtue  of  tihat 
provision  the  Supreme  Court  of  Texas  held  in  AmMvLlo^ 
i  ^!^«>  t»»«t  »n  attempt  by  the  State  le^slature  there  to  mX 
the  rents  and  revenues  of  the  wife's  separate  property  her  s^pS 
property  was  unconstitutional.     .,,  „  ..  i-y  "er  separate 

So,  in  Texas,  the  rents  and  revenues' 'of  ffie  wife's  separate  nron 
inUersSr^"^  ^'"P"'"^'  "'^"^  '^  ^•«*'-^'^*  from'Eftu^atr 

Mr.  Hux.  May  I  ask  you  a  question  there  ? 
Miss  Cakloss.  Yes. 

Mr.  Hiu,   What  is  the  situation  in  Texas  as  to  the  earnings  or 
the  rents  and  revenues  of  the  separate  property  of  the  husUnft 

Miss  Caeu)S8.  I  can  only  state  it  thfs  way.^  The  law  S  nm 
Tides  that  they  shall  be  his  separate  property.    Now   I  do  nofc^hT 
heve  that  that  has  been  teste<f  yet  in  the  co^urts  L  'to  whe^her^t' 
IS  constitutional  or  not.    PersonaUy,  I  can  see  no  r^s^n  whv  it 
would  be  unconstitutional,  because  the  Texas  consti'Xn  dSn^ 

llate  prop^r^ter'^y  **"*  ••^?^^  '^''' ^'^'  ^^e  husband?  se^ 
fh*l^^^'     ,     '^  '®  "  provision  m  the  Texas  law  which  savs 

KiJtprte^SoSy.""  "*  ^'^^  ^'^•'-'^'^  -P-^  -^^^^U 

Mr   HtjTCHEsoN.  kay  I  interrupt  on  that  point,  merelv  to  sav 

that  there  is  an  amendment  that  makes  all  income  from  separate 

property  community  income  now  in  the  State  of  Tex^      separate 

Miss  Cakloss.  That  is  since  1930? 

Mr.  HuTCHEsoN.  Yes. 

h^ni'lna'^i^lif  ^!^*'  ^^^  '^"''  ^?  ^*^*«  '«  *'»«  «"^«  as  to  the  hus- 
band and  the  wife   the  earnings  from  separate  property  are  com 
munity  income.     That  probably  does  not  apply  to  the  proce^d^  from 

propTrt^'""  "*  "P"''*'  P^P'^'y-    That^f rJbably^stVr^pSte 

In  Louisiana  there  are  different  kinds  of  separate  property  of  th« 

wife  and  property  that  they  call  her  "  paraphernal  "  proS  which 

s  F/ft  Wh  ""^"''^  ""^l  TT"^''  as*^her%arate  f  roSy!  Itit 
IS  left  to  the  management  of  the  husband  or  is  managed  by  her  and 
her  husband  indifferently,  the  rents  and  revenues  of  «^at  proper^ 
XerV.""""""^  ^  P-P^'ty-    Otherwise  they  remain  her  ^s^jS 
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So  the  situation  in  Louisiana  is  a  little  bit  complicated.  It  is  a 
little  difficult  to  say  just  to  what  extent  the  income  from  the  wife's 
sejparate  property  is  community  income.  But  we  know  that  part  of 
it  is  and  part  of  it  is  not. 

In  the  other  three  States,  as  I  have  said,  all  income  from  separate 
property  is  separate  property. 

I  take  it  that  one  of  the  important  considerations  in  connection 
with  this  bill  is  what  management  and  control  the  husband  has.  In 
the  State  of  Texas  his  control  is  broader  than  in  any  other  State,  and 
in  Louisiana  it  is  more  restricted  than  in  any  other  State.  In  the 
other  three  States  it  comes  in  between. 

In  the  State  of  Texas  practically  the  only  restriction  is  that  he 
cannot  intentionally  defraud  his  wife.  There  is  no  restriction  as 
to  his  right  to  convey  the  community  real  estate  or  the  community 
personal  property.  He  may  enter  into  any  kind  of  a  contract  or  in- 
cur any  kind  of  a  debt  relating  to  the  community  property  and  the 
community  is  bound. 

Mr.  Hill.  That  does  not  include  a  contract  for  the  sale  of  real 
estate;  you  do  not  mean  that,  do  you? 

Miss  CakiiOSS.  That  is  true  in  Texas  except  as  to  the  homestead. 

Mr.  Hill.  Are  you  confining  your  statement  in  this  regard  to 
Texas  f 

Miss  Carloss.  In  Texas.  In  Texas  there  is  no  restraint  on  his  con- 
veyances of  either  real  or  personal  property  or  any  kind  of  con- 
tract he  may  make  in  reeara  to  them.  The  one  restriction  is  that  he 
cannot  intentionally  defiaud  his  wife. 

Mr.  FsEAR.  Does  the  wife  sign  the  deed  of  transfer  of  real  estate? 

Miss  Carloss.  No,  sir. 

Mr.  Freab.  She  does  not? 

Miss  Carloss.  She  is  not  required  to  except  as  to  the  homestead. 

Mr.  Cochran.  Does  the  wife,  in  the  State  of  Texas,  have  the  same 
right  of  alienation  that  the  husband  has,  of  community  property? 

Miss  Carloss.  No,  sir ;  the  husband  is  the  agent  of  the  community, 
and  he  and  he  alone  is  the  one  who  has  the  right  to  make  contracts 
in  regard  to  it,  except  this:  The  wife  may  contract  for  necessities 
under  some  circumstances,  and  the  community  will  be  bound.  I 
take  it  that  is  no  different  from  the  rule  that  exists  in  common-law 

^  MnSHAU^^BKBOEK.  I  would  like  to  ask  one  question  on  that.  I 
never  heard  that  statement  made  before.  You  say  that  in  the  State 
of  Texas  the  law  of  the  State  is  that  this  community  property  is 
jointly  owned  by  the  husband  and  wife,  yet  the  husband  can  convey 
the  real  estate  without  the  signature  of  the  wife  ? 

Miss  Carloss.  Yes,  sir;  he  may. 

Mr.  Shallenberger.  Except  the  homestead? 

Miss  Carloss.  Except  the  homestead ;  yes,  sir. 

Mr.  Shallenberger.  Under  what  sort  of  construction  of  law  do 
they  permit  a  situation  of  that  kind,  so  far  as  the  status  of  the  wife 
is  concerned? 

Miss  Carloss.  This  is  one  of  the  features  of  this  civil  system  of 
law,  I  suppose. 

Mr.  Shallenberger.  In  that  State? 

Miss  Carloss.  Yes. 


COMMUNITY  PROPERTY  INCOME 


65 


*^ 


Mr.  Hill.  You  are  confining  it  to  the  State  of  Texas  ? 

Miss  Carloss.  I  am  confining  that  remark  to  the  State  of  Texas, 
and  I  say  that  there  the  husband's  powers  are  broader  than  in  any 
other  State. 

In  the  States  of  Arizona  and  Washington,  the  husband  cannot 
convey  the  community  real  estate  without  the  wife's  consent.  She 
has  to  join  in  the  deed.    That  is  in  Arizona  and  Washington. 

I  should  like,  however,  to  refer  to  the  statutes  of  Washington 
which,  in  other  respects,  give  the  husband  quite  a  broad  power. 
Sections  6892  and  6893  or  the  Revised  Statutes  are  the  ones  to 
which  I  have  reference.  Section  6892  relates  to  the  husband's  con- 
trol of  personalty  and  says  this : 

The  husband  shall  have  the  management  and  control  of  community  personal 
property  with  a  like  power  of  disposition  as  he  has  of  his  separate  personal 
property  except  he  shall  not  devise  by  will  more  than  one  half  thereof. 

In  section  6893  they  say: 

The  husband  has  the  management  and  control  of  the  community  real  prop- 
erty, but  he  shall  not  sell,  convey,  or  encumber  the  community  real  estate 
unless  the  wife  join  with  him  in  executing  the  deed  or  other  instrument  of 
conveyance  by  which  the  real  estate  is  sold,  conveyed,  or  encumbered. 

And  so  forth. 

Now,  in  the  State  of  Washington  there  is  this  qualification  also  on 
the  husband's  power  to  bind  the  community  property  by  contracts 
and  debts.  The  community  property  is  not  liable  for  his  separate 
debts,  but  there  is  a  prima  facie  presumption  that  every  debt  he 
incurs  and  every  contract  he  makes  is  made  with  reference  to  the 
community  property. 

I  would  like  to  illustrate  that  and  show  the  extent  to  which  they 
will  go  in  holding  that  a  debt  is  a  community  debt,  by  a  particular 
case.  This  is  the  case  of  De  Phillips  v.  Neslin  (139  Washington  51). 
In  that  case  the  husband  was  managing  a  business  which  constituted 
a  community  business;  that  is  to  say,  it  was  community  property. 
He  falsely  charged  an  employee  with  larceny  and  made  an  assault  on 
him.  The  employee  brought  an  action  for  malicious  prosecution 
and  for  assault.  The  court  there  held  that  the  community  fund  was 
liable  for  the  payment  of  these  damages,  that  the  property  which 
was  concerned  was  community  property,  and  therefore  the  commun- 
ity was  responsible  for  the  payment  of  the  debt. 

Mr.  Hill.  That  is,  the  charge  was  that  the  larceny  involved  com- 
munity property  ? 

Miss  Carloss.  Yes.  That  illustrates  the  extent  to  which  they  go 
in  holding  the  husband's  debt  as  a  community  debt. 

Mr.  Frear.  It  would  not  affect,  however,  her  individual  property  f 

Miss  Carloss.  No,  sir. 

Mr.  Frear.  That  is,  the  judgment? 

Miss  Carloss.  No,  sir. 

Mr.  Shallenberger.  May  I  ask  a  question  there?  In  Washin*^- 
ton,  then,  is  it  the  law,  do  thej;  construe  the  law,  that  if  the  husband 
executes  a  note,  unless  something  to  the  contrary  is  in  the  contract, 
it  is  presumed  that  it  is  a  charge  against  the  community  property? 

Miss  Carloss.  Yes,  sir. 

Mr.  Hill.  That  is  a  rebuttable  presumption  ? 

Miss  Carloss.  Yes ;  that  is  a  rebuttable  presumption ;  it  is  prmia 
xacie* 
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Mr.  HiiiL.  It  simply  means  that  the  burden  of  proof  is  on  the        /    I 
community  to  show  that  it  is  not  for  the  benefit  of  the  community? 

Miss  Carloss.  Yes;  exactly. 

Now,  in  Louisiana  where  I  said  the  wife  had  greater  rights,  as 
far  as  restricting  the  husband's  management,  than  any  other  State, 
we  have  this  rule:  that  a  wife,  if  she  finds  that  her  husband  is  mis- 
managing the  community  property,  may  bring  a  suit  for  separation 
of  property  without  securing  a  divorce,  and  may  have  the  court 
make  a  division  of  the  community  property  and  give  her  her  share. 
That  is  the  only  State  in  which  that  applies.  In  the  other  States,  if 
the  husband  mismanages  the  community  property,  the  wife's  only 
redress  is  in  connection  with  a  divorce. 

Mr.  Frear.  But  without  a  proceeding  by  the  wife,  the  husband 
retains  control  as  in  the  other  cases? 

Miss  Carlo88.  Yes,  sir. 

Mr.  Cochran.  In  Louisiana,  where  there  has  been  a  separation  of 
the  property  between  a  husband  and  wife,  what  is  the  status  of  the 
income  after  that? 

Miss  Carix)8S.  It  will  be  separate  property  of  the  particular  half, 
attributable  to  the  particular  half. 

Mr.  Cochran.  As  regards  wages  or  salaries 

Miss  Carloss.  The  wife's  own  wages  or  salaries? 

Mr.  Cochran.  Yes.  ' 

Miss  Carloss.  While  living  apart  from  her  husband,  in  Louisiana, 
they  are  her  own  property. 

Mr.  Cochran.  Suppose  there  is  a  separation  of  property  between 
the  husband  and  wife,  but  the  husband  and  wife  are  living  together. 
What  is  the  status  of  the  salaries  or  wages  of  the  husband  or  wife  ? 

Miss  Carloss.  I  see  what  you  mean,  sir.  The  separation  of  prop- 
erty puts  an  end  to  the  community.  Thereafter  they  are  just  like 
any  other  husband  and  wife  in  any  other  State,  as  I  understand  it. 

Mr.  Shallenberger.  Can  they  enter  into  a  contract  to  separate 
their  property  and  thereby  set  aside  this  general  principle  of  law 
which  we  are  considering? 

Miss  Carloss.  In  the  State  of  Louisiana  they  may  not  do  so. 
There  they  may  enter  into  an  antenuptial  contract  to  settle  the  prop-       ,     ^ 
ertj  rights  any  way  they  see  fit.    But  if  they  do  not  do  anything      '    ' 
before  they  are  married  the  community  exists  by  operation  of  law 
afterwards. 

In  California  it  is  probable  that  they  can  by  agreement  change 
the  character  of  their  property  from  one  thing  to  another ;  although, 
if  I  may  refer  to  this  for  the  protection  of  the  Department,  the 
Department  is  contending  that  insofar  as  an  agreement  of  that  sort 
relates  to  salaries,  it  is  ineffective  to  change  the  character  of  the 
income  from  one  status  to  another ;  that  it  is  taxable  according  to  the 
status  it  would  have  under  the  law  if  there  had  been  no  agreement. 
That  question  is  up  before  several  courts  now. 

Mr.  Hill.  Is  it  not  true  that  in  some  of  the  community-property 
States  the  husband  may  by  proper  conveyance  convey  to  his  wife 
his  interest  in  the  community  estate ;  and  likewise,  the  wife  may  by 
proper  conveyance  transfer  her  interest  to  the  husband  in  the  com- 
munity  estate? 

Miss  Carloss.  I  believe  that  to  be  true,  but  I  do  not  believe  I  can 
say  which  ones  it  would  be  true  in.    I  do  not  believe  it  is  true  in 
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Louisiana,  because  I  do  not  think  they  can  do  anything  there  to 
change  the  character  of  it. 

I  referred  in  connection  with  those  restrictions,  I  believe,  to  Loui- 
siana, Texas,  Arizona,  and  Washington.  I  do  not  believe  I  said  any- 
thing about  California.  In  California  the  only  restriction,  appar- 
ently, is  that  he  cannot  give  it  away  without  his  wife's  consent;  and 
also  that  he  cannot  sell  real  estate  without  his  wife's  consent.  That 
is  true  in  California,  also. 

Mr.  Hill.  When  you  say  consent,  how  is  that  consent  to  be 
expressed  ? 

Miss  Carloss.  In  the  conveyance. 

Mr.  Hill.  Of  real  property  and  also  personal  property? 

Miss  Carloss.  No,  sir;  it  is  not  required  as  to  personal  property. 

Mr.  Hill.  But  as  to  real  property  in  California,  as  well  as  in 
Washington  and  Arizona — and  what  other  State? 

Miss  Carloss.  That  is  all. 

Mr.  Hill.  The  wife  must  join  in  the  deed  of  conveyance? 

Miss  Carloss.  Yes,  sir.  And  in  addition,  in  California  we  have 
the  rule  that  the  husband  cannot  give  away  the  property,  community 
property,  without  his  wife's  consent. 

In  connection  with  California  I  would  like  to  refer  to  the  Bobbins 
decision  which,  of  course,  was  rendered  before  certain  changes  were 
made  in  the  California  law,  having  to  do  with  the  ownership  of  the 
property. 

In  the  Rohhins  case  the  Supreme  Court  said  that  the  husband 
might  waste  the  community  property  in  debauchery  and  the  wife 
would  have  no  redress.  Of  course,  that  statement  was  made  as  to 
the  law  before  it  gave  the  wife  a  vested  half  interest.  I  do  not  know 
whether  they  would  say  the  same  thing  now  or  not.  But  that  is  the 
statement  that  is  generally  made  under  the  old  cases  relating  to  com- 
munity property. 

For  instance,  in  Garrozi  v.  Dastras  (204  U.S.  64),  it  points  out 
that  it  was  one  of  the  fundamental  elements  of  the  community 
property  that  the  husband  have  complete  management  and  con- 
trol and  the  changes  that  have  been  wrought  in  that  policv  have 
been  wrought  by  statute.  They  do  not  exist  in  the  fundamental 
law  itself. 

Mr.  Frear,  You  do  not  know  whether  there  has  been  any  chanise 
m  the  law  since  that  case  ?  ^         -& 

Miss  Carloss.  Since? 

Mr.  Frear.  I  mean  as  affecting  the  husband's  control. 

Miss  Carloss.  What  I  have  said,  sir,  is  based  on  the  law  as  it  ex- 
isted in  1930,  when  these  community-property  cases  were  decided, 
I  do  not  believe  there  has  been  any  substantial  changes  so  far  as 
control  and  managements  in  those  States  are  concerned  since  then. 

Mr.  Frear.  Not  by  statute. 

Miss  Carloss.  No,  sir. 

Mr.  Hill.  Do  you  mean  that  in  California  the  husband  could  dis- 
sipate the  community  property,  the  community  estate,  without  the 
consent  of  the  wife,  waste  it  in  debauchery,  as  you  say  was  held  in 
the  Bobbins  case? 

Miss  Carloss.  I  think  so,  sir,  except  that,  of  course,  he  might 
be  held  to  account  at  the  time  of  a  divorce  or  after  the  death  of 
the  husband  when  there  was  a  settlement  of  the  estate;  with  this 
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exception,  that  I  do  not  think  he  could  give  away  the  coimntmiiy 
property.    But  I  think  he  could  waste  it. 

Louisiana  is  the  cinly  State,  really,  which  holds  him  to  account  for 
what  he  does  so  long  as  a  communitv  exists,  and  even  there  the 
very  act  of  holding  him  to  account  by  bringing  this  action  for  sepa- 
ration of  the  property,  brings  an  end  to  the  community,  but  not  to 
the  marriage. 

Mr.  Frear.  Recent  proceedings  have  indicated  that  the  women  of 
Louisiana  have  a  very  important  part  not  only  in  the  matter  of 
property,  but  other  matters. 

Miss  Carloss.  That  is  about  all  I  had  in  mind  to  say,  unless  the 
committee  wants  to  ask  me  any  questions. 

Mr.  Hiix,.  You  are  not  discussing,  then,  the  constitutional  question 
before  the  committee  at  this  time  ? 

Miss  Carix)ss.  No,  sir.  If  you  want  more  discussion  on  that  from 
the  Department,  I  suggest  you  should  recall  Mr.  Monarch,  because  he 
has  gone  into  that  feature  of  it,  and  I  have  not. 

Mr.  Hill.  Are  you  appearing  here  for  the  Department  of  Justice 
as  sponsoring  this  legislation,  or  simply  to  give  information  relative 
to  the  matters  which  you  have  discussed  ? 

Miss  Carloss.  More  to  give  information.  We  understood  that  you 
were  asking  for  an  expression  of  opinion  as  to  the  constitutionality 
of  this  proposed  legislation.  Mr.  Monarch  did  that  on  yesterday, 
but  we  thought  that  our  views  would  be  clarified  if  we  pointed  out 
today  what  some  of  the  incidents  of  the  community-property  system 

were. 

Mr.  Hill.  It  is  not  your  purpose,  then,  in  appearing,  r  it  is  not 
the  purpose  of  the  Department  of  Justice  in  appearing  in  this  case 
to  express  an  opinion  as  to  the  policies  Congress  should  adopt  rela- 
tive to  taxation  of  community-property  income? 

Miss  Carloss.  I  would  rather  you  ask  Mr.  Monarch  that  question, 
because  he  is  better  informed  than  I.  I  am  not  really  authorized 
to  speak  on  that. 

Mr.  Frear.  His  testimony  yesterday  was  sufficiently  clear  to  in- 
dicate his  own  views.  I  was  going  to  ask  this.  Will  you  place  in 
the  record  the  cases — I  believe  you  said  there  were  five 

Miss  Carloss.  Yes. 

Mr.  Frear.  Will  you  please  place  those  cases  in  the  record  and 
anything  that  especially  should  be  considered  by  the  committee, 
in  your  opinion,  both  that  which  you  have  discussed  and  anything 
else  that  may  occur  to  you,  because  I  believe  that  it  will  be  helpful 
to  those  of  us  who  have  not  had  an  opportunity  to  study  these 

Miss  Carloss.  I  will  insert  in  the  record  a  list  of  the  cases  to 
which  reference  might  be  made. 
(The  list  referred  to  is  as  follows :) 

UM.  V.  Mal€Olm  (282  U.S.  792),  Poe  v.  Seaborn  (282  U.S.  101),  Qoodell  v. 
Koch  (282  U.S.  118),  Hopkins  v.  Bacon  (282  U.S.  122),  Bender  v.  Pfaft  (282 
U.S.  127).  Also  United  States  v.  Rohhins  269  U.S.  335),  Garrazi  v.  DoHas, 
(204  U.S.  64),  Pennington's  Compiled  Statutes  of  Washington,  1922,  sections 
6802  and  6898;  DePMllips  v.  Neslin  (139  Wash.  51),  CoHiss  v.  Bowers  (281 
U.S.  376). 

May  I  ask  if  the  committee  would  care  anything  about  having 
the  briefs  of  the  Government  in  those  community-property  cases? 

Mr.  Frear.  Are  they  very  long? 
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Miss  Carloss.  I  am  afraid  they  are,  sir.  They  contain  all  the 
statutes  relating  to  community  property  and  some  discussion  of  these 
matters  that  I  nave  talked  about  today.  I  do  not  know  how  many 
copies  we  would  be  able  to  provide,  blecause  there  has  been  quite  a 
demand  for  them,  but  I  think  we  could  submit  one  of  each. 

Mr.  Hill.  I  think  the  committee  would  better  take  that  under 
consideration. 

Mr.  Shallenberger.  I  should  like  to  ask  one  more  question.  In 
this  bill  the  term  management  and  control  seems  to  be  the  determin- 
ing factor.  Has  that  term  been  legally  defined?  Is  there  a  defini- 
tion of  it  by  a  decision  of  the  court,  or  is  that  a  new  term  ? 

Miss  Carloss.  It  is  a  term  that  was  used  in  that  provision  because 
so  many  of  the  decisions  of  court  in  these  community-property  cases 
or  the  statutes  themselves  refer  to  the  husband  as  having  manage- 
ment and  control. 

Mr.  Shallenberger.  So  that  is  a  legally  defined  term  ? 

Miss  Carloss.  Yes. 

Mr.  Freab.  It  was  suggested  yesterday  by  the  gentleman  who  ap- 
peared  from  your  Department  that  the  word  "enjoyment"  be  in- 
serted as  an  amendment  after  the  words  "  management  and  control." 
Has  there  been  any  definition  of  that  by  the  courts,  so  far  as  you 
know? 

Miss  Carloss.  The  courts  in  tax  questions  generally  have  con- 
sidered that  term.  For  instance,  I  believe  in  the  case  of  Corliss  v. 
Bowers  (281  U.S.  376),  a  case  of  a  revocable  trust,  the  court  held 
that  Congress  could  tax  the  income  of  a  trust  to  the  grantor;  the 
fact  that  the  grantor  had  it  within  his  power  to  revoke  the  trust 
and  "  resecure  the  enjoyment " — was  emphasized.  The  term  has  also 
been  used  by  the  Supreme  Court  very  often  in  dealing  with  the 
estate  tax  questions,  as  to  whether  there  has  been  a  transfer  at  the 
time  of  death  or  not ;  that  is,  whether  the  testator  had  unil  the  time 
of  his  death  retained  substantial  powers  of  enjoyment  as  well  as 
control  over  the  property. 

I  do  not  know  that  I  can  say  that  there  is  any  hard  and  fast 
definition  of  enjoyment.  It  is  a  term  that  has  been  frequently 
considered. 

Mr.  Frear.  And  used  by  the  court? 

Miss  Carloss.  And  used  by  the  court. 

Mr.  Hill.  In  the  case  of  revocable  trusts,  or  in  the  case  of  gifts 
with  a  string  to  it,  the  owner  of  the  property,  that  is,  the  party  who 
created  the  revocable  trust,  or  the  party  who  made  the  gift,  was 
the  owner  of  the  property  involved,  was  he  not? 

Miss  Carloss.  Yes. 

Mr.  Hill.  And  so  it  is  management  and  control  of  his  own  prop- 
erty; that  is,  management  and  control  of  property  which  he  has 
conditionally  given  away  to  some  other  person? 

Miss  Carloss.  That  is  true. 

Mr.  Hill.  Retaining  certain  control  and  enjoyment  of  the  prop- 
erty? 

Miss  Carloss.  Of  course,  he  has  not  retained  the  title;  that  has 
gone. 

Mr.  Hill.  But  the  property  originally  was  the  property  of  the 
party  creating  the  trust  in  the  case  of  the  trust  income  and  of  the 
party  making  the  gift  in  the  case  of  the  donation? 
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Miss  VAMJom,  Yes. 

Mr.  HiMi.  Now,  in  the  case  of  an  irrevocable  trust,  the  trustee  has 
the  management  and  control,  does  he  not? 

Miss  Cakloss.  Yes. 

Mr.  Hiix.  And  has  the  legal  title;  but  management  and  control 
in  that  case  does  not  impose  upon  him  the  burden  of  the  payment  of 
the  tax  on  the  income  from  the  trust  property  I 

Miss  Carloss.  Yes,  sir;  it  does  in  some  cases.  There  is  a  different 
classification  of  trusts  under  the  income-tax  law,  where  the  trust  is 
one  for  future  accumulation,  the  trustee  is  taxed  on  the  income. 

Mr.  Hill.  But  the  trustee  is  not  taxed  in  his  individual  capacity  ? 

Miss  Carloss.  No,  sir;  in  his  representative  capacity. 

Mr.  Hnx.  And  the  payment  of  the  tax  comes  out  of  the  trust 
fund  ? 

Miss  Carloss.  Yes,  sir. 

Mr.  Hnx.  So  that  it  does  not  relate  back  to  him  as  a  personal 
obligation  I 

Mss  Carloss.  No,  sir. 

Mr.  Shallenberger.  I  would  like  to  ask  one  other  question,  because 
we  have  a  very  informing  witness  before  us  this  morning. 

In  this  matter  of  determining  the  proper  way  to  levy  the  income 
tax  in  these  States  that  you  have  referred  to,  as  I  gather  from  your 
remarks,  the  communitv  income  is  determined  in  the  different  States 
in  a  somewhat  different  manner.  It  is  not  determined  in  each  State 
in  exactly  the  same  way. 

Miss  Carloss.  That  is  true,  sir. 

Mr.  Shallenberger.  But  after  the  community  income  has  been 
determined  in  any  State,  then  the  miestion  of  how  that  income  shall 
be  returned  for  taxation  is  a  maUer  that  is  involved  in  this  bill 
largely? 

Miss  Carloss.  Yes,  sir. 

Mr.  Shallenberger.  You  do  not  attempt  to  enter  into  the  other 
matter,  but  just  that  one  proposition? 

Miss  Carloss.  We  do  not  attempt  to  say  what  is  community 
income  in  the  States. 

Mr.  Shallenberger.  And  in  the  State  of  Washington,  represented 
here  by  our  distinguished  colleague,  it  would  be  one  method  and  in 
California  perhaps  another. 

Mr.  Hill.  I  would  like  to  ask  this  question.  The  bill  before  the 
committee  now  bases  the  right  of  taxing  income  of  the  community 
property  to  the  spouse  having  the  management  and  control  upon 
the  fact  of  management  and  control  and  not  of  ownership  ? 

Miss  Carloss.  Yes. 

Mr.  Hill.  You  understand  that  in  all  these  community-property 
States,  the  ownership  of  the  property  income  as  well  as  the  owner- 
ship of  the  community  property  is  vested  one  half  in  the  wife  and 
one  half  in  the  husband! 

Miss  Carloss.  Yes,  sir;  that  is  true. 

Mr.  Hill.  And  the  husband,  in  exercising  his  power  of  manage- 
ment and  control  under  the  statutes  and  constitutions  of  the  com- 
munity-property States,  is  acting,  insofar  as  his  wife's  vested  inter- 
est in  the  community  income  and  the  community-property  estate 
is  concerned,  in  a  representative  capacity? 


COMMUNITY  PROPERTY  INCOME 


71 


Miss  Carloss.  I  should  say  yes,  sir,  with  this  qualification.  The 
ordinary  agent  can  be  held  to  account.  In  the  community-property 
States  other  than  Louisiana  it  is  very  difficult  for  the  wife  to  hold 
the  husband  to  account  except  by  securing  a  divorce. 

Mr.  Hill.  But  the  husband  who  is  given  management  and  con- 
trol of  the  community  estate  has  no  vested  right  to  that  power  of 
management  and  control. 

Miss  Carloss.  No,  sir.    The  State  legislature  could  change  that. 

Mr.  Hill.  They  can  designate  any  other  person  to  manage  if 
they  desire  to  do  so? 

Miss  Carloss.  Yes,  sir. 

Mr.  Shallenberger.  If  there  are  no  other  questions,  we  thank 
you  very  much,  Miss  Carloss. 

The  next  witness  is  the  Honorable  Hatton  W.  Sumners,  of  Texas. 

STATEMENT  OF  HON.  HATTON  W.  SUMNERS,  A  REPKESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr.  Sumners.  Gentlemen  of  the  committee,  I  am  going  to  try  to 
be  as  helpful  to  the  committee  as  I  can  in  the  consideration  of  this 
matter.  I  happen  to  come,  as  vou  know,  from  tii'e  State  of  Texas. 
I  have  some  familiarity  with  the  statute  law  and  the  construction 
placed  upon  it  by  the  Supreme  Court  of  that  State  and  the 
Supreme  Court  of  the  United  States.  And  I  know  a  little  some- 
thing of  the  history  of  our  community-property  laws. 

In  the  beginning,  I  would  like  to  direct  the  attention  of  the  com- 
mittee to  what  I  believe  is  the  source  of  a  good  deal  of  confusion, 
some  of  it  manifest,  I  think,  in  the  discussion  before  your  committee 
and  by  the  gentlemen  who  represent  various  agencies  of  the  Gov- 
ernment. 

^  Our  community-property  law  runs  back  through  the  Republic  of 
Texas,  Mexico,  Spain,  and  probably  loses  itself,  insofar  as  our  inter- 
est is  concerned,  in  the  German  forests. 

Mr.  Chief  Justice  White,  of  the  Supreme  Court  of  the  United 
States,  rendered  an  opinion  in  a  case  in  176  United  States.  By  the 
way,  Mr.  Justice  White  was  not  only  a  great  judge,  but  he  was  an 
expert  witness,  because  he  came  from  the  State  of  Louisiana,  where 
this  law  obtains.  He  clearly  understood  what  this  law  is,  and  the 
rights  of  the  spouses  under  the  law  and  under  their  constitutions, 
whether  they  were  written  constitutions  or  not.  They  were  part  of 
the  constitutions  of  those  States. 

Mr.  Frear.  You  refer  now  to  Louisiana  ? 

Mr.  Sumners.  That  is  correct. 

Mr.  Frear.  Of  course,  he  was  from  Louisiana. 

Mr.  Sumners.  He  was  from  Louisiana;  yes,  sir.  But  the  base  of 
the  policy  of  each  of  these  States  is  the  same.  The  confusion  I  think 
with  regard  to  the  decisions  that  have  been  rendered  and  have  been 
referred  to  grows  out  of  this  fact  that  the  decisions  with  reo^ard  to 
the  constitutionality  of  these  laws  rest  upon  a  situation  where  the 
property  rights  were  vested  in  the  wife  and  in  the  husband— be- 
longed to  them.  All  the  decisions  with  reference  to  the  creation  of 
trusts  have  to  do  with  the  alienation  of  property,  the  separation  of 
the  owner  from  his  title.  And  as  I  shall  undertake  to  show— and  I 
will  be  as  brief  as  I  can— the  decisions  with  regard  to  the  creation 
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of  a  trust  turn  upon  whether  or  not  the  owner  of  the  property  had 
completely  separated  himself  from  that  property.  He  created  a 
trust  but  held  a  string  on  it.  He  created  a  trust  in  order  to  protect 
his  dependents  whom,  in  nature,  he  would  have  every  reason  to  pro- 
tect. The  courts  held  in  those  cases  that  there  was  not  such  a  sep- 
aration from  the  title  and  the  interest  of  the  creator  of  those  trusts 
as  to  prevent  the  operation  of  the  Federal  law  seeking  to  tax  that 
part  of  the  income  represented  by  the  insurance  policies  that  had 
been  paid. 

But  there  is  not  a  decision  by  the  Supreme  Court  anywhere  that 
has  failed  to  hold — except  in  the  first  California  case  that  was  modi- 
fied, as  far  as  I  know — ^that  under  the  communil^  arrangement  the 
wife  owns  one  half  of  the  property.  It  is  hers.  The  Supreme  Court 
a  number  of  times  has  examined  the  effect  of  management  and  con- 
trol by  the  husband,  and  the  Supreme  Court  in  the  clearest  sort  of 
way  has  held  that  that  did  not  disturb  the  question  of  absolute 
ownership  of  the  wife  of  that  one  half  of  the  property. 

The  first  case  to  which  I  want  to  direct  the  attention  of  the  com- 
mittee is  the  opinion  by  Mr.  Chief  Justice  White,  reported  in  476 
United  States.  The  name  of  the  case  is  Warburton  versus  White. 
With  the  indulgence  of  the  committee,  I  shall  read  at  page  490. 

Mr.  Freab.  In  what  State  did  that  case  arise  ? 

Mr.  SuMNERS.  This  is,  I  believe,  an  opinion  from  a  case  arising  in 
the  State  of  Washington.  The  question  arose  with  reference  to 
property  in  Washington  and  had  to  do,  without  going  into  great 
detail,  with  what  happened  in  connection  with  the  transfer  of  cer- 
tain real  estate.  It  is  not  necessary  to  go  into  a  statement  of  facts, 
because  no  part  of  what  I  am  to  read  would  be  claimed  by  anybody 
to  have  been  obiter.  It  was  a  statement  necessary  in  order  properly 
to  decide  the  case. 

The  court  said : 

By  virtue  of  the  statute —  '^^ 

That  is  the  statute  of  the  State  of  Washington. 

By  virtue  of  the  statute  this  husbaud  and  wife  creature  acquires  property. 
That  property  must  be  procurable,  manageable,  convertible,  and  transferable 
in  some  way. 

I  want  especially  to  direct  the  attention  of  the  committee  to  this 
declaration  by  a  great  judge  who  came  from  a  State  where  this 
system  obtains. 

In  somebody  must  be  vested  a  power  in  behalf  of  the  community  to  deal 
with  and  dispose  of  it.  To  somebody  it  must  go  in  case  of  death  or  divorce. 
Its  exemptions  and  liabilities  as  to  indebtedness  must  be  defined.  All  this 
is  regulated  by  statute. 

That  states  the  general  layout  in  those  States. 

Management  and  disposition  may  be  vested  in  either  one  or  both  of  the 
members.  If  in  one,  then  that  one  is  not  thereby  made  the  holder  of  larger 
proprietary  rights  than  the  other,  but  is  clothed,  in  addition  to  his  or  her 
proprietary  rights,  with  a  bare  power  in  trust  for  the  community. 

I  would  like  to  find  out  how  English  language  can  be  used  to  state 
a  proposition  more  clearly  than  that.    I  repeat — 

But  is  clothed,  in  addition  to  his  or  her  proprietary  rights,  with  a  bare 
power  in  trust  for  the  community.  This  power  the  statute  of  1873  chose  to 
lay  upon  the  husband,  while  the  statute  of  1879  thought  proper  to  take  it  from 
the  husband  and  lay  it  upon  the  husband  and  wife  together.    As  the  husband's 
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"  like  absolute  power  of  disposition  as  of  his  own  separate  estate,*'  bestowed 
by  the  ninth  section  of  the  act  of  1873,  was  a  mere  power  conferred  upon  him 
as  a  member  and  head  of  the  community  in  trust  for  the  community,  and  not 
a  proprietary  right,  it  was  perfectly  competent  for  the  legislature  of  1879 
to  take  it  from  him  and  assign  it  to  himself  and  his  wife  conjointly.  ISils 
was  done. 

At  page  492  the  Supreme  Court  says : 

The  legislature  could  as  well  have  provided  that  the  wife  could  convey  at 
tlie  husbaud ;     *     *     ♦ 

Mr.  Shallenberger.  I  was  interested  in  that  question  once  before. 
Is  it  the  construction  in  those  States  that  the  husband  can,  but  that 
his  wife  cannot  do  that?  • 

Mr.  SuMNERS.  I  think  in  all  the  community-property  States — 
and  these  gentlemen  who  are  more  familiar  with  the  details  of  the 
legislation  in  those  States  can  answer  more  certainly  and  accurately 
than  I  can  answer ;  but  I  will  say  that  whatever  the  exceptions  are 
the  general  plan  is  that  the  husband  is  made  manager  of  the  estate. 
As  a  matter  of  public  policy,  as  announced  by  Mr.  Justice  White  in 
this  opinion,  and  as  has  been  indicated  in  subsequent  opinions,  it 
has  been  determined  by  the  legislature  that  there  has  got  to  be  some- 
body to  manage  the  property  and  be  responsible  in  transactions  with 
the  public  with  regard  to  the  property;  and  the  legislatures  have 
seen  fit  in  most  of  these  States  to  vest  that  responsibility  and  power 
in  the  husband.    Mr.  Chief  Justice  White  said : 

^The  legislature  could  as  well  have  provided  that  the  wife  could  convey   as 
the  husband;     *    ♦    ♦  Jt  — 

That  means  if  they  had  provided  that  the  wife  could  convey  as 
well  as  the  husband  exclusively,  that  would  not  thereby  disturb  any 
of  the  property  rights  of  the  husband. 

At  page  497  the  Court  says : 

It  is  a  misconception  of  that  system  to  suppose  that  because  power  was 
vested  m  the  husband  to  dispose  of  the  community  acquired  during  marriage, 
as  if  It  were  his  own,  therefore  by  law  the  community  property  belonged  solely 
to  the  husband.  The  conferring  on  the  husband  the  legal  agency  to  administer 
and  dispose  of  the  property  involves  no  negation  of  the  community  since  the 
common    ownership   would   attach    to    the    result   of   the   sale    of 'the   prop- 

I  say  without  any  hesitancy  to  the  committee,  if  I  may  do  sc 
with  all  due  respect,  that  the  general  principle  laid  down  by  the 
court  m  that  case  and  the  general  determination  of  what  happens 
insofar  as  the  property  is  concerned,  the  title  is  concerned,  the 
ownership  is  concerned,  has  never  been  disturbed. 

There  is  not  a  single  decision  that  can  be  found  anywhere  in 
the  books;  but,  on  the  contrary,  all  the  opinions  of  the  courts— 
and  there  have  been  many  decisions  here ;  there  were  three  decided 
m  one  volume  m  which  the  equal  ownership  of  the  wife  in  the  com- 
munity property  has  been  established. 

May  I  turn  aside  for  just  a  moment  to  clear  up,  if  I  can,  some 
confusion  resulting  from  some  statements  unintentionally  made  as 
to  what  was  mvolved  in  this  transaction? 

As  I  remember,  probably  in  response  to  a  question  by  the  com- 
mittee, one  of  the  witnesses  stated  that  there  was  between  40  and  60 
million  dollars  involved,  or  that  much  money  depended  upon  the 
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enactment  of  the  Treadway  bill.    I  would  like  to  call  the  attention 
of  the  committee  to  this  fact 

Mr.  Frear.  I  undersand  that  that  figure  has  been  modified. 

Mr.  SuMNERS.  Has  that  been  straightened  out? 

Mr.  Frear.  I  have  not  seen  the  correct  figure. 

Mr.  Hill.  It  has  not  been  straightened  out  in  the  record,  Mr. 

Frear. 

Mr.  SuMNERS.  I  would  like  to  put  that  in  the  record,  if  I  may. 

This  figure  of  $40,000,000  was  incorporated  in  a  statement  that 
came  down  to  the  committee  from  the  Treasury  Department.  That 
estimate  was  based  upon  the  suggestion  of  the  Treasury  Department 
that  all  these  estates  held  by  husband  or  wife,  whether  separately  or 
jointly  all  over  the  country,  should  be  treated  as  an  entity  for  taxa- 
tion purposes.  You  gentlemen  know  better  than  I,  but  I  understand 
that  was  a  suggestion  that  came  down  to  you  from  the  Treasury 

Department. 

Mr.  Hill.  You  are  speaking  now  of  the  estimate  submitted  by 
the  Treasury  Department  on  this  matter? 

Mr.  SuMNERS.  Yes.  That  is  what  I  am  speaking  about.  If  there 
is  any  doubt  about  it,  the  statement  itself  makes  it  clear.    Shall  I 

put  it  in  the  record? 
Mr.  Shallenberger.  You  may.    Please  tell  us  what  you  are  read- 

lir.  SuMNERS.  I  am  reading  from  the  volume  entitled.  "  Revenue 
Revision,  1934 — Hearings  Before  the  Committee  on  Ways  and  Means, 
House  of  Representatives,  Seventy-third  Congress,  second  session." 

I  am  reading  beginning  at  page  112.    The  statement  is  as  follows : 

Under  tlie  present  law,  a  husband  and  wife  living  together  may,  at  their 
own  option,  make  separate  returns  or  may  make  a  single  joint  return. 

That  is  with  reference  to  the  general  situation. 

Mr.  Shallenberger.  That  statement  is  made  by  whom? 

Mr.  SuMNERS.  Bv  a  representative  of  the  Treasury  Department. 
I  do  not  want  to  take  up  too  much  of  the  time  of  the  committee  with 
this  statement,  and  I  am  simply  wondering  how  much  of  the  state- 
ment I  shall  read  in  order  to  make  the  point  clear. 

Continuing  with  the  statement: 

If  each  has  an  income  of  any  considerable  size,  each  will  ordinarily  make  a 
separate  return  in  order  to  reduce  the  normal  tax,  and,  more  particularly, 
the  surtaxes  which  would  otherwise  be  payjible.  The  family  income  is  in  fact 
frequently  expended  and  otherwise  treated  as  a  unit ;  nevertheless,  If  the  hus- 
band and  wife  can  so  arrange  their  affairs  that  the  wife  is  in  receipt  of  a 
portion  of  the  family  inccHue,  income  taxes  can  be  considerably  reduced.  In 
other  words,  the  present  privilege  of  filing  separate  returns  operates  to  that 
extent  to  defeat  the  progressive  rate  schedule,  particularly  in  the  case  of  the 
lar&er  taxnavers. 

It  Is  evident  that  this  situation  is  the  direct  cause  of  numerous  transfers, 
sales,  assignments,  and  other  arrangements  between  husbands  and  wives  which 
have  no  real  basis  and  are  made  because  of  a  desire  to  avoid  income  taxes 
otherwise  due. 

It  is  perfectly  clear  that  that  does  not  refer  to  the  community 
property  States,  because  it  would  not  be  operative  in  those  with 
regard  to  which  I  am  familiar. 

Continuing  with  this  statement: 

For  example,  property  which  has  appre<iated  in  value  is  transferred  to  the 
spouse  who  can  sell  it  with  the  least  tax  liability.  Again,  property  which  has 
depreciated  in  value  is  transferred  to  the  si)ouse  with  the  larger  income,  in 
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order  that  he  may  realize  the  gt-eatest  benefit  from  sale  at  a  loss.  Moreover, 
the  present  law  encourages  sales  by  one  spouse  directly  to  the  other,  and  the 
courts  are  presented  with  the  difticult  and  even  impossible  problem  of  deter- 
mining whether  such  sales  were  bona  fide  or  fraudulent.  In  the  most  notorious 
recent  case,  the  jury  acquitted  the  husband  from  a  criminal  charge  in  such 
a  situation.  The  income  taxes,  which  the  husband  sought  to  avoid  in  this 
manner,  amounted  to  over  $1,000,000. 

I  suppose  it  is  a  matter  of  common  knowledge  that  that  was  not 
in  a  community-property  State. 

Mr.  Hill.  It  is  a  matter  of  knowledge  to  the  committee  that  that 
was  the  Mitchell  case. 

Mr.  SuMNERS.  Yes;  that  is  what  it  was.  The  committee  is  well 
informed. 

Mr.  Hill.  That  was  in  New  York. 

Mr.  SuMNERs.  After  making  further  recitations,  the  Treasury 
Department  has  this  to  say : 

The  Treasury  Department,  therefore,  recommends  that  the  committee  con- 
sider whether  a  husband  and  wife  living  together  should  not  be  required  to  file 
a  single  joint  return,  each  to  pay  the  tax  attributable  to  his  share  of  the 
income.     Such  a  provision  has  long  been  in  force  in  other  countries. 

I  do  not  believe  it  is  necessary  for  me  to  read  further.  I  merely 
wanted  to  establish  clearly  that  fact. 

Mr.  Hill.  I  understand  you  are  now  making  the  point  that  the 
statement  made  by  the  representative  of  the  Treasury  Department 
that  you  have  just  read,  had  reference  not  to  community-property 
States  alone  but  to  all  the  States  of  the  Union  ? 

Mr.  SuMNERS.  Yes ;  and  was  in  support  of  the  bill  or  the  suggested 
amendment — whichever  it  was — sent  down  by  the  Treasury  Depart- 
ment indicating  its  judgment  that  if  there  is  to  be  any  legislation  con- 
cerning it — I  am  referring  to  the  original  suggestion — that  all  hus- 
bands and  wives  living  together,  wherever  they  live  together  in  the 
48  States,  should  render  one  income-tax  return. 

Mr.  Cochran.  Mr.  Chairman,  I  should  like  to  ask  Mr.  Sumners 
what  would  be  his  reaction  to  that  proposal  of  the  Treasury,  as  Mr. 
Sumners  comes  from  a  community-property  State. 

Mr.  Sumners.  Mr.  Chairman,  I  have  not  given  the  matter  consid- 
eration as  you  gentlemen  of  the  committee  have,  but  my  reaction, 
speaking  on  my  feet,  is  that  if  the  committee  is  to  modify  the 
existing  law  with  regard  to  the  rendition  of  property  for  taxation., 
property  of  husbands  and  wives  for  taxation,  what  they  do  ought 
to  be  comprehensive;  it  ought  to  be  all-inclusive.  This  proposed 
amendment  submitted  by  the  gentleman  from  Massachusetts,  Mr. 
Treadway,  would  be  a  most  definite  injustice  to  the  community-prop- 
erty States,  as  compared  with  those  States  where  separate  renditions 
may  be  had  and  where  advantages  may  be  had  by  the  spouse  not 
permissible  under  the  laws  and  the  constitution  of  my  own  State, 
Tor  instance. 

Now,  Mr.  Chairman,  if  there  should  be  any  doubt  as  to  the  correct- 
ness of  my  suggestion  that  the  estimate  of  40  to  60  million  dollars 
had  reference  to  the  savings  that  would  be  had  or  the  advantages 
which  would  be  derived  under  the  suggestion  from  the  Treasury 
Department  as  distinguished  from  what  would  result  under  the 
Treadway  bill,  I  desire  to  call  to  the  attention  of  the  committee  the 
fact  that  the  total  taxes  paid  by  all  individuals  in  19S1  in  those 
States  was  $22,256,282. 
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Mr.  Hill.  What  year  was  that? 

Mr.  SuMNERS.  1931,  the  figures  as  they  are  available. 

Mr.  Cochran.  Let  us  get  that  correct. 

Mr.  SuMNERS.  I  do  not  know  whether  it  is  correct  or  not. 

Mr.  Cochran.  The  total  taxes  in  the  eight  community-property 
States  paid  by  individuals  in  1931  amounted  to  $22,000,000? 

Mr.  SuMNERS.  $22^56,282. 

Mr.  Shall£nb£rg£r.  That  is  the  total  of  the  income  taxes,  not 
the  total  of  all  taxes? 

Mr.  SuMNERs.  That  is  correct. 

Mr.  Shallenberger.  Paid  by  individuals? 

Mr.  SuMNERs.  Yes. 

Mr.  Hill.  That  included  unmarried  as  well  as  married  persons? 

Mr.  SuMNERS.  All  individuals. 

Mr.  Fauntleroy.  That  is  about  one  tenth  or  one  eleventh  of  the 
whole  amount  paid  in  the  entire  United  States,  which  was  about 
$240,000,000  from  individual  income  taxes  of  every  kind,  sort,  and 
character. 

Mr.  Hill.  It  includes  the  returns  of  all  individuals,  both  married 
and  unmarried? 

Mr.  Fauntleroy.  That  is  correct;  all  individual  income  taxes 
collected. 

Mr.  Frear.  What  would  have  been  the  effect  if  in  the  community- 
property  States  the  husband  in  that  case  had  rendered  the  account 
placing  the  income  in  the  higher  brackets  ?  Would  that  have  changed 
the  amount? 

Mr.  SOMNERS.  If  any  of  these  gentlemen  with  me  can  answer  the 
question,  I  am  glad  to  yield.  It  probably  would  have  made  some 
difference,  but  just  how  much,  I  do  not  know. 

Mr.  Hill.  Can  Mr.  Fauntleroy  give  us  that  information? 

Mr.  Fauntleroy.  I  can  give  you  the  approximate  figures.  In 
1921,  Mr.  McCoy,  the  actuary  oi  the  Treasury,  speaking  of  seven 
community-property  States,  exclusive  of  Caliiornia,  in  reply  to  a 
letter  written  by  Senator  Ransdel  to  the  Commissioner  of  Internal 
Revenue,  was  quoted  by  the  Commissioner  of  Internal  Revenue  as 
saying  that  the  total  income  saving  by  reason  of  the  division  into 
two  returns  was  approximately  $5,000,000. 

I  have  asked  the  Treasury  Department  representatives  here  to 
submit  the  information  concerning  which  it  is  my  recollection  that 
Secretary  Mellon  in  the  1924  Revenue  Act,  when  it  was  pending, 
estimated  a  figure  I  think  of  $7,500,000  as  the  amount  of  additional 
taxes  that  would  be^  collected  if  the  community  property  were  taxed 
on  a  basis  similar  to  the  proposal  now  being  made. 

Mr.  Frear.  Was  the  tax  rate  the  same  as  it  is  now  ? 

Mr.  Fauntleroy.  It  was  not  the  same,  but  in  1921  I  think  you 
will  find  there  was  not  a  substantial  difference.  It  would  be  my 
guess  that  since  California  has  come  into  it,  and  the  Treasury  De- 
partment with  all  of  its  data — and  it  has  data  on  this  question — 
submits  a  total  amount  of  community  income  reported  for  the  year 
1931  of  something  like  two  hundred-odd-million  dollars 

Mr.  Frear.  May  I  ask  a  question  of  the  gentleman  myself? 

Mr.  SuMNERa  1  wish  you  would.  Mr.  Chairman,  may  I  make  this 
statement?  I  have  had  a  good  deal  to  do  with  committee  hearings, 
and  I  think  that  giving  information  is  far  better  than  tryinff  to 
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make  a  speech.  If  I  can  state  the  experience  and  make  the  example 
and  save  you  a  lot  of  oratory  from  these  gentlemen,  I  think  I  will 
have  done  a  good  service  for  the  committee  and  should  stand  in 
the  favor  of  the  committee. 

Mr.  Frear.  The  gentleman  always  does.  Now,  I  should  like  to 
ask  one  question  in  relation  to  something  to  which  you  have  referred. 
You  said  that  the  question  of  the  property  right  in  the  marital 
community  had  been  settled  by  the  Supreme  Court  decisions. 

Mr.  SuMNERS.  Yes. 

Mr.  Frear.  I  understand  you  to  make  that  statement. 

Mr.  SuMNERs.  I  make  that  statement. 

Mr.  Frear.  Have  you  any  decisions  of  the  Supreme  Court  in  re- 
gard to  what  is  termed  in  this  bill  the  income-tax  liability  of  any 
individual  during  any  taxable  year  ?  How  does  this  bill  propose  to 
change  the  income-tax  liability  of  the  individual  ?  Are  there  any  de- 
cisions upon  that  question  ? 

Mr.  SuMNERS.  We  believe  we  have  them;  yes,  sir.  We  believe  we 
have  what  amounts  to  a  direct  decision  and  then  we  think  that  the 
total  of  the  pronouncements  of  the  Supreme  Court  on  the  subject 
clearly  settle  that  question.  Of  course,  this  bill  has  never  been  con- 
strued, but  we  feel  that  it  has  been  construed  all  around  and  falls 
under  the  condemnation  of  the  Supreme  Court  construction. 

Mr.  Frear.  Let  me  suggest  this.  Some  of  us  represent  States  that 
are  not  community-property  States,  while  others  represent  States 
that  are  community-property  States.  Of  course,  everyone  has  the 
right — and  it  is  proper  that  he  should — to  present  his  side  of  the 
case  as  strongly  as  he  can.  We  accept  that  in  the  proper  spirit,  I  am 
sure.  But  here  is  a  case  that  I  want  to  bring  to  your  attention.  I 
do  not  know  whether  there  is  any  question  concerning  the  accuracy 
of  these  figures  which  were  furnished  by  Mr.  Treadway  for  his  state- 
ment in  the  record.  The  statement  says,  for  instance,  that  a  man 
with  a  $10,000  income  in  a  community  State  pays  a  $300  tax  while 
in  other  States  with  that  income  he  would  pay  $480.  That  is  due  to 
surtaxes. 

With  an  income  of  $20,000  the  difference  is  $520. 

With  an  income  of  $50,000,  the  difference  is  $3,000. 

In  other  words,  there  is  a  difference  of  39  percent  between  the 
taxes  of  the  two  classes  of  States.  With  an  income  of  $100,000,  the 
difference  is  42  percent,  a  difference  of  $12,000. 

Here  is  the  thought  that  I  had  in  mind,  irrespective  of  whether 
these  figures  are  exactly  accurate.  I  assume,  having  been  placed 
in  the  record,  that  they  have  some  degree  of  accuracy. 

We  are  placed  in  this  position  that  the  taxpayer  in  the  non-com- 
munity-property States,  if  what  these  figures  say  is  true,  pays  a 
far  larger  amount  into  the  Federal  Treasury  than  the  taxpayer  in 
the  community-property  States.  There  is  only  one  way  that  that 
can  be  reached,  seemingly,  if  there  is  no  change  in  the  law  covering 
income  tax  as  proposed  in  this  bill,  and  that  would  be  to  have  aS 
the  remaining  States  adopt  the  community-property  idea.  Then, 
of  course,  when  the  income  is  lessened  by  reason  of  all  of  the  States 
coming  in,  the  Government  will  have  to  raise  the  rates  in  order  to 
get  the  same  amount  of  income.  That  seems  to  be  the  situation.  I 
do  not  know  what  the  difference  is  exactly.  I  presume  the  witness 
is  right  as  to  the  errors  that  have  been  made  in  the  amount  involved. 
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I  do  not  think  that  is  of  as  much  importance  as  the  effect  on  the 
individual.  It  seems  to  me  that  is  a  very  strong  argument,  no  matter 
what  State  we  represent,  that  we  ought  to  all  be  on  an  equitable 
footing. 

Mr.  SuMNERS.  Yes.  I  appreciate  very  much  the  candor  of  the 
gentleman  whose  disposition  and  determination  to  be  fair  in  this 
matter  I  do  not  think  anyone  questions. 

As  to  the  details  of  administration,  I  think  it  would  be  better  for 
the  committee  to  secure  that  information  from  some  of  the  gentle- 
men who  will  follow  me. 

Mr.  Hill.  If  I  may  interrupt  the  gentleman,  the  question  arose  as 
to  the  amount  of  revenue  lost  to  the  Government  by  reason  of  the 
peculiar  position  of  the  community-property  States  in  the  matter  of 
tax  returns.  Would  the  gentleman  yield  for  a  moment  to  Mr. 
Parker  to  make  a  statement  in  correction  of  his  testimony  the  other 
day  on  that  point? 

Mr.  SuMNERs.  I  shall  be  glad  to. 

STATEMENT  QF  LOVELL  H.  PABEEE,  CHIEF  OF  STAFF,  JOINT 
CONMITTEE  ON  INTEENAL  BEITENTTE  TAXATION 

Mr.  Pajrker.  I  find  that  on  the  day  before  yesterday,  when  I  ap- 
peared without  preparation,  I  quoted  from  recollection  to  the  effect 
that  this  bill  would  produce  somewhere  between  30  and  50  million 
dollars  of  additional  revenue,  according  to  the  profits  in  the  various 
States  in  the  different  years.  I  find  on  referring  to  my  figures  that 
I  made  an  erroneous  -statement.  I  should  have  said  this :  That  the 
total  loss  from  the  conmiunity-property  situation,  both  as  to  the  gift 
tax,  estate  tax,  and  the  income  tax,  might  amount  to  that.  Of 
course,  this  bill  only  has  reference  to  the  income  tax,  and  that  is 
probably  the  only  matter  that  there  is  any  possibility  of  reaching. 

I  made  a  check  on  the  estimates,  and  my  revised  figures  would 
show  that  the  gain  to  be  expected  from  this  bill,  dealing  simply  with 
the  income  tax,  would  vary  somewhere  between  $18,000,000  and 
$28,000,000  annually. 

I  do  not  want  to  contradict  any  of  the  testimony  given  here  today, 
but  I  made  a  search  of  the  records,  and  I  find  difficulty  in  finding  tlie 
original  figures. 

In  1921  I  found  a  reference  in  the  hearings,  stating  that  the  esti- 
mate of  the  Treasury  at  that  time  was  $9,000,000.  If  $9,000  000  was 
the  correct  figure  in  1921,  not  including  California,  it  would  appear 
to  approximately  check  with  an  $18,000,000  figure  today,  because 
Califorma  and  Texas  have  certainly  expanded  very  much  in  relation 
to  volume  of  business  in  the  last  13  years. 

Mr.  Hill.  I  want  to  ask  on  what  year  you  base  your  corrected 
estimate? 

Mr.  Parker.  I  took  a  number  of  years.  I  examined  especially  the 
year  1924.  For  instance,  I  found  in  the  year  1924  that  the  eight 
community-property  States  had  12  percent  of  the  total  net  income  of 
all  individual  taxpayers  and  that  they  paid  8  percent  of  the  total 
tax.  If  they  had  paid  12  percent  of  the  total  tax,  the  taxes  of  the 
community-property  States  would  have  been  increased  some  50  per- 
cent. I  think  in  1924  they  paid  around  $48,000,000.  A  50-percent 
increase  would  be  $24,000,000.  ^  ^      j  ^  ovj  percent 
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I  found,  even  in  a  year  like  1929,  that  the  community-property 
States  received  approximately  eleven  and  a  fraction  percent  of  the 
total  net  income  and  paid  about  7  percent  of  the  total  tax. 

On  the  very  large  incomes  of  192'9,  this  indicated  a  loss  of  tax  in 
the  community-property  States  considerably  in  excess  of  $30,000,000. 
I  also  made  estimates  by  reference  to  the  different  brackets  of  net 
income  by  various  methods. 

I  should  think  that  the  18  million  to  28  million  is  fair.  It  might 
be  a  little  bit  high  if  we  had  another  year  like  1932  that  was  so 
abnormal. 

Mr.  Frear.  I  want  to  ask  this,  and  while  I  dislike  to  take  Mr. 
Sumners'  time,  I  am  sure  he  will  not  object. 

I  quoted  the  figures  from  Mr.  Treadway  which  seem  to  me  the 
most  pertinent  figures  in  here,  if  they  are  accurate.  Have  you 
examined  his  figures  that  have  gone  in  the  hearings? 

Mr.  Parker.  I  did  not  examine  them  specifically,  but  I  do  not 
doubt  they  are  accurate.  I  put  a  memorandum  in  the  record  at  the 
conclusion  of  my  testimony  that  has  similar  figures  and  shows  simi- 
lar results. 

Mr.  Frear.  I  want  to  ask  if  this  difference  exists  between  com- 
munity States  and  noncommunity  States  in  taxation,  that  in  the 
community  States  they  pay  $300  taxes  on  a  $10,000  income,  whereas 
in  the  noncommunity  States  they  pay  $480,  or  37.5  percent  increase 
in  the  noncommunity  States.  That  is  a  question  I  am  trying  to  get 
at,  of  the  equality  and  fairness  of  the  situation. 

Take  the  income  of  $20,000;  there  is  a  difference  of  $520,  with  a 
30.9  percent  increase  in  the  noncommunity  State  over  the  com- 
munity State. 

Take  the  $50,000  income;  quoting  from  Mr.  Treadway 's  figures  in 
the  hearing,  there  is  a  difference  of  $3,300  increase  paid  by  the  non- 
<iommunity  States,  or  39.1  percent  higher. 

Take  the  $100,000  income ;  it  is  42  percent  higher. 

Now,  I  am  asking  if  that  situation  actually  exists. 

Mr.  Parker.  Yes;  that  condition  exists.  I  could  not  make  the 
positive  statement  those  figures  are  correct,  but  the  situation  does 
^exist. 

Mr.  Frear.  The  question  before  me  is  how  we  can  bring  all  of  the 
States  to  equality  in  the  tax  rate,  or  bring  the  community  States  up 
to  what  they  are  paying  in  the  other  States,  by  law,  or  by  a  Supreme 
Oourt  decision,  if  that  is  the  right  way  to  reach  it. 

Mr.  Sumners.  May  I  at  this  point  make  this  statement  ?  I  think 
it  is  a  great  deal  more  helpful  to  the  committee  to  try  to  find  out  facts 
and  to  be  just  as  informal  as  it  wants  to  be.  You  hear  speeches  until 
you  are  sick  and  tired  of  them  and  you  want  information.  I  have 
not  got  much  information,  and  I  do  not  know  whether  the  other 
folks  have  much  or  not,  but  what  we  have  we  are  glad  to  give  to  you. 

Mr.  Evans.  I  want  to  make  this  clear,  so  far  as  it  applies  to 
California.  Mr.  Parker  has  just  stated  that  since  California  has 
come  into  this  category  of  community-property  States  the  total  in- 
come would  be  augmented  accordingly  from  those  States.  I  just 
want  to  make  this  observation  here,  which  clarifies  that  situation,  by 
stating  that  in  California  the  rule  of  separate  incomes  applies  only 
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to  that  property  accumulated  or  acquired  by  the  community  smce 
1927.  "Aat  is  when  the  California  community  property  law  was 
finally  adjusted  so  as  to  entitle  California  to  file  separate  returns. 

I  know  as  a  taxpayer  in  California  that  comparatively  little  of  the 
community-property  holdings  in  California  have  been  acquired  since 
1927.  There  has  been  very  little  turn-over  in  property  or  accumula- 
tion of  property  in  California  or  elsewhere  since  1927,  so  this  matter 
is  almost  nil  as  applied  to  California,  because  we  have  to  pay  on 
everything  in  California  prior  to  1927. 

Mr.  Frear.  Then  you  disagree  with  these  figures? 

Mr.  Evans.  I  do,  as  applied  to  California.  The  net  mcome  would 
be  the  same.  As  a  taxpayer  in  California  I  have  to  file  a  smgle 
return  on  all  of  my  community  property  acquired  prior  to  192  i, 
and  I  have  not  acquired  a  dollar  since.    That  is  the  way  it  applies. 

Mr.  Parker.  That  is  true ;  but  I  might  call  your  attention  to  the 
fact  that  many  taxpayers  in  California  filed  community  returns  as 
late  as  1926.  As  has  been  pointed  out,  the  Robbins  case,  holding  that 
the  wife  had  a  mere  expectancy  in  the  community  income,  was  not 
decided  until  1927.  On  March  8,  1924,  the  Treasury  issued  a  ruling, 
pursuant  to  an  opinion  of  the  Attorney  General,  to  the  effect  that 
spouses  in  California  were  entitled  to  file  community-property  re- 
turns. While  this  opinion  was  later  reversed  and  a  new  ruling  issued 
on  May  31,  1924,  there  was  still  enough  doubt  about  the  situation  to 
cause  many  taxpayers  to  file  their  returns  on  a  community-property 
basis  as  late  as  1926.  Prior  to  the  enactment  of  the  gift-tax  law, 
there  was  a  considerable  splitting  up  of  property  between  man  and 
wife  in  a  non-community-property  State.  However,  a  spouse  could 
not  escape  surtax  in  those  States  by  assigning  any  part  of  his  salary 
to  his  wife,  because  such  assignments  were  not  recognized  for  tax 
purposes  under  the  decision  of  the  Supreme  Court  in  the  Earl  case. 
Moreover,  the  gift  tax  discouraged  gifts  between  husband  and  wife 
in  noncommunity  States  to  a  large  extent. 
Mr.  Hill.  That  is  beyond  $50,000. 

Mr.  Parker.  Yes ;  on  the  large  incomes. 

Mr.  Frear.  These  figures  show  that  on  the  $100,000  income  in 
non-community-property  States  they  pay  42  percent  higher  than  the 
community-property  States,  and  you  say  California  is  excepted,  Mr. 

Evans? 

Mr.  Evans.  I  do  not  know  whether  you  follow  me  or  not. 

Mr.  Frear.  You  are  speaking  of  a  certain  kind  of  taxes? 

Mr.  Evans.  I  am  trying  to  impress  the  committee  with  this  fact, 
which  the  Supreme  Court  has  held  in  a  number  of  cases,  that  on 
property  acquired  in  California  prior  to  1927  the  husband  must  file 
a  joint  return.  On  any  income  from  property  I  acquired  prior  to 
1927  I  must  file  a  joint  return  for  myself  and  wife,  and  I  say  again 
there  is  very  little  property  of  this  kind  accumulated  since  1927, 
except  salaries  as  Mr.  Parker  mentioned. 

Mr.  Shallenberger.  The  Chair  would  like  to  say  here  we  have 
had  quite  a  friendly  discussion  for  the  last  few  moments  and  it  has 
been  informative,  but  if  I  followed  the  questions  first  my  friend 
Frear  raised  the  difference  as  to  the  taxes  levied  in  commimitv  States 
and  noncommunity  States,  and  it  seems  to  be  the  general  admission 
these  figures  are  true  here. 
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Mr.  Parker.  They  are  absolutely  true  as  to  salaries,  but  when  you 
get  into  other  types  of  community  property  it  is  a  different  thmg, 
and  you  may  have  different  situations  in  different  States. 

Congressman  Evans,  I  think,  made  a  slight  error.  He  said  the 
spouses  were  forced  to  file  a  joint  return.  Of  course  a  joint  return 
is  not  mandatory,  it  is  optional;  but  I  believe  in  California  the 
husband  must  include  in  his  return  all  of  the  income  from  property 
acquired  before  1927. 

Mr.  Evans.  That  is  my  statement.  May  I  state,  as  a  personal 
experience,  for  the  year  1931  my  wife  and  I  filed  a  separate  return 
and  divided  the  income  on  income  property  we  had  acquired  prior 
to  1927,  and  this  last  year  the  field  department  came  around  and 
required  me  to  pay  a  tax  on  the  total  amount,  which  was  an  addi- 
tional tax. 

Mr.  Parker.  That  is  correct,  only  it  is  not  technically  called  a 
joint  return. 

Mr.  Evans.  That  is  a  distinction  without  a  difference,  and  we  are 
talking  about  what  the  taxpayer  pays. 

Mr.  Hill.  Let  me  ask  a  question.  The  tax  on  salaries  is  not  cal- 
culated sei/arate  and  apart  irom  other  income? 

Mr.  Parker.  No ;  it  is  on  the  one  return. 

Mr.  Hill.  For  instance,  take  the  illustration  Mr.  Frear  had  of 
$10,000,  the  husband  acquires  the  $5,000  and  the  wife  $5,000,  and  the 
wife  may  have  $50,000  separate  income  in  addition  to  the  community 
interest.  That  would  be  added  to  her  $5,000,  and  get  in  the  higher 
brackets.  While  the  figure  of  $50,000  is  used  and  not  as  a  typical 
illustration,  it  is  no  uncommon  thing.  But  in  fact  it  is  the  usual 
thing  that  the  wife  does  have  separate  property  and  the  wife  has 
separate  income,  and  she  adds  this  half  of  the  salary  to  her  income 
and  puts  it  in  the  higher  brackets. 

Mr.  Parker.  Of  course  in  all  cases  assumptions  have  to  be  made 
and  the  assumption  in  the  case  Mr.  Frear  gave  was  that  the  income 
was  all  salary  income  and  that  the  wife  had  no  outside  means. 

Mr.  Shallenberger.  As  I  gather,  Mr.  Parker,  you  are  testifying 
in  your  estimate  that  $18,000,000  to  $28,000,000  would  be  the  utmost 
we  could  expect  to  receive  under  the  present  bill  if  enacted  into  a 
law.    Is  that  your  statement? 

Mr.  Parker,  That  is  correct,  Mr.  Chairman,  and  I  was  anxious 
to  correct  the  erroneous  statement  I  made  on  the  first  day.  It  was 
not  made  with  intention,  but  it  was  through  confusion. 

Mr.  HjLL.  Would  you  like  to  put  this  letter  you  sent  me  in  the 
record,  Mr.  Parker? 

Mr.  Parker.  Yes ;  I  would,  Mr.  Hill. 

Mr.  Hill.  I  offer  this  letter  of  Mr.  Parker's  for  the  record. 

Mr.  Shallenberger.  Without  objection,  it  may  go  in  the  record. 

(The  letter  is  as  follows:) 

conoiebss  of  the  united  states, 
Joint  Committhb  on  Intbknal  Revenue  Taxation, 

Washington,  May  2,  19Sk. 
Hon.  Sam  B.  Hill, 

House  of  Represent atwes,  Washington,  D.C. 

My  Dear  Congressman  :  In  my  testimony  of  yesterday  I  stated  from  memory 
that  in  my  opinion  the  Government  would  gain  from  30  to  50  miUion  doUars 
in  revenue  from  imposing  the  income  tax  on  the  income  of  the  spouse  having 
the  management  and  oontrol  of  the  community  property. 
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On  referring  to  my  compntatians  made  some  months  ago,  I  find  that  these 
figures  rei>resented  the  total  loss  of  revenue  estimated  to  result  from  the 
income  tax,  the  estate  tax,  and  the  gift  tax  on  account  of  the  community- 
property  laws  of  the  eight  States  having  such  laws.  The  statement  I  made  on 
yesterday,  attributing  all  of  this  k>ss  to  the  income-tax  situation,  is  therefore 
in  error. 

It  is  now  estimated  by  this  office  that  if  the  pending  bill  becomes  law  and 
the  community-property  income  is  taxed  to  the  spouse  having  the  management 
and  control  of  such  income,  additional  revenue  will  accrue  annually  to  the 
Government  amounts  varying  from  18  to  28  million  dollars  according  to 
tlie  variations  which  may  be  expected  in  future  profits.  As  a  check  on  this 
estimate,  I  submit  the  following  figures  taken  from  the  year  1924.  when  our 
surtax  rates  went  to  40  percent  and  which,  therefore,  are  somewhat  comparable 
with  our  present  situations: 


state 

Tax 

Net  income 

California 

$37,800,000 
10, 235, 000 

$1, 741, 000, 000 

Texas . 

638,000,000 

Total 

48, 035.  000 

2, 379. 000, 000 

Massachusetts 

40, 857, 000 
30,983,000 

1, 320, 000, 000 

MlcbigHn.^ 

1, 045, 000, 000 

Total 

71, 840, 000 

2,365,000,000 

It  will  be  observed  from  the  above  figures  that  the  total  net  income  in  the 
two  community-property  States,  California  and  Texas,  was  approximately  the 
same  as  the  net  income  from  the  n<Mi-community-property  States  Massachu- 
setts and  Michigan.  Nevertheless,  we  secured  only  $48,000,000  in  tax  from  Cali- 
fornia and  Texas,  while  we  secured  $71,000,000  in  tax  from  Massachusetts 
and  Michigan.  Therefore,  there  is  a  difference  in  the  tax  yield  in  these  two 
groups  of  States  in  excess  of  $23,000,000,  which  may  well  represent  the  loss 
due  to  our  inability  to  tax  the  residents  of  California  and  Texas  in  the  same 
manner  as  we  tax  the  residents  of  Massachusetts  and  Michigan. 

I  respectfully  request  that  this  letter  be  placed  in  the  record  or  that  you 
draw  attention  to  my  inaccurate  statement  before  the  committee  on  yesterday. 
Very  truly  yours, 

L.  H.  Parker,  Chief  of  Staff. 

Mr.  Shallenberger.  Mr.  Sumners,  you  may  continue,  if  you  desire. 

Mr.  SuMNEBS.  Now,  that  is  conclu/ed  and^I  will  try' to  kow  they 
made  an  erroneous  statement  in  reference  to  this  bill  yesterday.  In 
order  that  there  may  be  some  continuity  in  the  development  of  this 
constitutional  question,  which  I  am  justified  in  assuming  is  an 
important  question  for  everybody,  may  I  first  state  that  my  first 
reference  was  to  the  case  by  Mr.  Chief  Justice  White  in  176  U.S., 
and  the  quotations  were  from  pages  492,  and  one  or  two  other 
pages. 

In  that  opinion,  Mr.  Chief  Justice  White,  that  the  property  inter- 
est of  the  husband  and  the  wife  were  equal  in  community  property, 
and  the  fact  that  the  husband  is  given  the  power  of  control  and 
management,  which  is  to  be  found  usually  in  these  community -prop- 
erty States,  did  not  at  all  affect  the  question  of  property  rights ;  and 
that  the  legislature  might  just  as  well  have  provided  that  the  wife 
should  have  control ;  and  that  the  purpose  of  this  arrangement  was  to 
have  some  agent  of  the  community  authorized  to  deal  with  other 
people  with  regard  to  the  community  property. 

I  want  to  briefly  direct  the  attention  of  the  committee  now,  if  I 
may,  to  some  excerpt  from  the  opinion  in  Poe  v.  Sedborn  to  be  found 
in  the  282  U.S. 
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I  appreciate  the  fact  that  these  opinions  have  heretofore  been 
called  to  the  attention  of  the  committee,  and  therefore  I  shall  be" 
just  as  brief  as  possible  in  the  references  to  them.  This  was  a 
Washington  case  also. 

I  think  the  determination  of  the  court  and  the  language  of  the 
Supreme  Court  will  indicate  sufficiently  what  was  involved  and  avoid 
the  necessity  of  having  to  call  your  attention  to  what  was  included 
in  that  case. 

In  referring  to  the  statute  of  Washington  the  court  says: 

These  statutes  provide  that,  say  for  property  acquired  by  him,  bequest, 
devise,  or  inherit,  all  property  however  acquired  after  marriage,  by  either 
husband  or  wife,  or  by  both,  is  community  property.  On  the  death  of  either 
spouse  his  or  her  interest  is  subject  to  testamentary  disposition,  and  failing 
that,  it  passes  to  the  issue  of  the  decedent  and  not  to  the  surviving  spouse. 
While  the  husband  has  the  management  and  control  of  community  personal^ 
property  and  like  power  of  disposition  thereof  as  of  his  separate  personal 
property,  this  power  is  subject  to  restrictions  which  are  inconsistent  with 
denial  of  the  wife's  interest  as  coowner. 


At 


of  tne  wife's  interest  as  coowner, 
page  111  I  quote  as  follows: 
hout  further  expanding  this  opinio 


Without  further  expanding  this  opinion  it  must  suflBce  to  say  that  it  is  clear 
the  wife  has,  in  Washington,  a  vested  property  right  in  the  community  prop- 
erty, equal  with  that  of  her  husband. 

That  is  an  important  thing  in  the  determination  of  the  question 
of  constitutionality,  and  here  is  a  clear-cut  decision  in  a  sentence, 
that,  "  her  vested  right  in  community  property  is  equal  to  that  of 
her  husband." 

It  seems  the  pronouncement  of  the  court  of  last  resort,  it  ought  ta 
be  agreed,  has  settled  this  question. 

Then  the  sentence  quoted  above  continues  as  follows : 

And  in  the  income  of  the  community,  including  the  salaries  or  wages  of  either 
husband  or  wife,  or  both.  A  description  of  the  community  system  of  Washing- 
ton and  of  the  right  of  spouses  and  of  the  powers  of  the  husband  as  manager 
wiU  be  found  in  Warhwrton  v.  White  (176  U.S.C.  484.) 

In  this  case  it  was  sought  to  draw  support  to  those  who  were 
seeking  to  sustain  the  position  of  those  who  were  defending  the 
Treadway  bill  from  the  earlier  decision  in  California  which  has  so' 
frequently  been  called  to  the  attention  of  the  committee,  and  I  da 
not  think  it  is  necessary  to  refer  to  that  again. 

It  says  here : 

The  Corliss  case  raised  no  issue  as  to  the  intent  of  Congress,  but  as  t0 
its  power.  We  held  that  where  a  donor  retains  the  power  at  any  time  to 
revest  himself  with  the  principal  of  the  gift,  Congress  may  declare  that  he 
still  owns  the  income. 

Following  that  the  court  makes  a  very  significant  statement,  and 
this  statement  of  the  court,  borne  in  mind  wants  to  avoid  the  con- 
fusion that  might  arise  in  examination  of  these  cases  that  I  am  going 
to  refer  to  later  on,  and  which  was  referred  to  on  yesterday  or  the 
day  before  by  the  proponents  of  this  legislation.  Now,  in  this  case 
the  court  says  in  this  situation,  "  Here  the  husband  never  has  owner- 
ship." 

That  is  the  distinction  between  the  cases  which  arise  with  refer- 
ence to  the  construction  of  the  community  relationship  and  the  power 
to  tax  the  husband,  and  so  forth,  for  the  property  income  of  his 
wife,  and  those  cases  where  the  husband  had  ownership  and  sought 
to  establish  the  trusts  that  are  referred  to. 
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But  here  the  husband  never  has  ownership.  That  is  in  the  com- 
munity at  the  moment  of  acquisition,  and  remains  in  the  community 
until  its  dissolution,  and  the  community  is  made  up  of  an  ownership 
on  the  part  of  the  husband  and  the  infe  that  are  equal,  and  there 
has  never  been  a  decision  of  the  Supreme  Court  anywhere  that  has 
in  the  slightest  wav  indicated  any  question  in  the  mind  of  the 
Supreme  Court  witn  reference  to  the  soundness  of  the  conclusion 
Bmyed  Btmtliisc&se  of  PoeY.  Seaborn, 

Referring  to  the  California  case,  that  case  presents  quite  a  dif- 
ferent question  from  this  case  here.  By  law  the  earnings  are  never 
the  property  of  the  husband,  but  that  of  the  community.  That  was 
the  California  case,  where  the  husband  and  wife  had  entered  into 
an  agreement  under  which  his  salary  and  her  salarv  and  their  earn- 
ings were  to  go  into  a  common  estate  and  be  equally  divided. 

bSt.  Cochran.  The  cases  you  cite  are  upon  the  imposition  of  tax 
upon  the  ownership  of  the  property.  Mr.  Monert  yesterday  gave  it 
as  his  opinion  that  Congress  could  pass  a  law  levying  the  tax  on 
the  management  and  control.  What  have  you  to  say  as  to  the 
constitutionality  of  such  a  law. 

Mr.  SuMNERS.  You  mean  to  say  now.  that  you  can  tax  one  man 
with  reference  to  the  income  from  another's  property,  bv  reason  of 
the  fact  he  has  the  management  and  control  of  the  other  s  property. 

Mr.  Cochran.  I  am  just  stating  what  he  said. 

Mr.  SuMNEis.  I  can  only  state,  that  to  state  the  proposition,  shows 
its  fallacy,  and  I  say  that  with  due  respect  to  the  gentleman. 

Mr.  Hill.  Will  the  gentleman  from  Texas  yield,  to  let  me  read  a 
case  on  that  point? 

Mr.  Sumners.  Where  is  it? 

Mr.  Hill.  It  is  the  Hoei>er  case  from  Wisconsin,  and  it  is  an 
ideal  answer  to  this  proposition. 

Mr.  Sumners.  If  jrou  will  permit,  I  would  like  to  go  ahead  with 
this  matter,  and  I  will  reach  that  point  later.  I  am  not  overlooking 
that  case  but  I  want  to  take  it  up  m  order  when  I  get  to  it. 

Mr.  Hill.  I  just  wanted  to  put  it  in  as  an  answer  to  the  question 

asked. 

Mr.  Sumners.  I  will  reach  that  case  later  and  will  take  it  up  then. 
I  want  to  read  this  further  excerpt  from  the  Seaborn  case  as  fol- 
lows: 

Wlien  it  is  remembered  that  a  wife's  earnings  are  a  part  of  the  community 
property  equally  with  her  husband's,  it  may  well  seem  to  those  who  live  in 
SiatM  where  a  wife's  earnings  are  her  own,  that  it  would  not  tend  to  promote 
uniformity  to  tax  the  husband  on  her  earnings  as  part  of  his  income. 

Now,  the  court  answered  that  in  this  manner: 

The  answer  to  such  argument,  however,  is  that  the  constitutional  require- 
ment of  uniformity  is  not  intrinsic,  but  geographic. 

I  want  to  make  this  brief  reference  to  the  case  of  GoodeU  v.  Koch 
from  the  Supreme  Court  of  Arizona : 

The  law  makes  no  distincttou  (quoting  with  approval  the  opinion  by  the 
Supreme  Court  of  Arizona)  between  the  husband  and  wife  in  respect  to  the 
right  each  has  in  the  community  property.  It  gives  the  husband  no  higher 
or  better  title  than  it  gives  the  wife.  It  recognizes  a  marital  community 
wherein  both  are  equal.  As  in  Washington,  each  spouse  has  unlimited  testa- 
mentary power  over  his  or  her  Interest  in  the  conmiunity,  and  upon  failure  to 
«zerdie  It,  such  interest  passes  to  the  defendants  of  the  decedent. 
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In  this  case  the  court  held  that  the  ownership  was  equal. 
Mr.  Justice  Roberts  in  the  case  of  Hopkins  v.  Bacon  reported  in  the 
same  volume,  reading  from  page  126,  a  very  brief  excerpt,  said : 

They  provide,  as  is  usual  In  States  having  the  community  system,  that  the* 
husband  shall  have  power  of  management  and  control  such  that  he  may  deal 
with  community  property  very  much  as  if  it  was  his  own.  In  spite  of  this^ 
however,  it  is  settled  that  in  Texas  the  wife  has  a  present  vested  interest  in 
such  property.     *     •     * 

In  view  of  what  has  been  said  in  Poe  v.  Seaborn,  supra,  it  remains  only  to 
say  that  the  interest  of  a  wife  in  community  property  in  Texas  is  properly 
characterized  as  a  present  vested  interest,  equal  and  equivalent  to  that  of  her 
husband,  and  that  one  half  of  the  community  Income  is  therefore  the  income 
of  the  wife.  She  and  her  husband  are  entitled  to  make  separate  returns,  each^ 
of  one  half  of  such  income 

That  answers  the  question  of  the  gentleman  from  Pennsylvania. 

Now,  there  is  a  court  determining  that  the  husband  and  the  wife 
each  owns  a  half  interest  in  the  community  and  holding  unconsti- 
tutional a  Federal  law  seeking  to  have  the  husband  make  a  single 
return,  basing  the  conclusion  as  to  unconstitutionality  upon  the  fact 
that  the  property  with  regard  to  which  the  husband  making  the  re- 
turn did  not  belong  to  him. 

Mr.  Cochran.  That  is  imder  the  law  which  bases  the  tax  on 
ownership,  and  the  question  raised  by  Mr.  Monert  yesterday  was 
that  a  law  basing  the  tax  on  the  management  and  control  would  be 
constitutional. 

Mr.  jSumners.  I  know,  I  heard  him.  That  is  pretty  difficult  to 
argue.  I  don't  know  how  I  would  go  about  arguing  a  statement 
made  by  a  gentleman  that  merely  because  somebody  controls  the 
property  of  somebody  else  you  can  tax  him  on  the  income.  I  would 
have  a  hard  time  clearing  up  any  argument  on  that  sort  of  a  ques- 
tion.   I  never  heard  of  it. 

I  do  not  see  on  what  theory  you  can  go  out  here  and  tax  somebody 
on  the  earnings  of  somebody  else.  And  if  there  is  anything  more 
certainly  determined  by  the  courts  of  last  resort,  it  is  that  this 
property  belongs  to  the  wife. 

Mr.  Cochran.  Having  in  mind  particularly  a  lawyer  earning 
$100,000  a  year  and  reporting  only  $50,000  in  his  report  and  his 
wife  reporting  the  other  $50,000,  which  she  did  not  earn,  what  have 
you  to  say  as  to  that? 

Mr.  Sumners.  She  does  not  have  to  earn  it,  it  is  hers.  The  courts 
have  decided  that  it  is  hers.  The  constitution  may  have  been  wrong, 
the  courts  may  have  been  wrong,  but  they  have  absolutely  decided  it 
is  hers,  and  she  does  not  have  to  earn  it. 

Mr.  Frear.  It  is  not  a  Federal  law. 

Mr.  Sumners.  But  it  is  a  law  which  the  Supreme  Court  of  the 
United  States  has  recognized  as  binding  on  the  court  in  determining 
these  tax  questions. 

Mr.  Cochran.  Under  a  law  which  imposes  a  tax  Upon  the  owner- 
ship of  a  property  and  not  upon  the  management  and  control  as  is 
stated  in  this  bill. 

Mr.  Sumners.  If  there  is  any  power  in  the  Federal  Grovernment 
to  levy  a  tax  upon  a  man  because  he  happens  to  have  management 
of  the  property  I  do  not  find  this  in  the  JSfteenth  amendment,  or 
anywhere  else. 
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Mr.  Shall£nberg£R.  May  I  be  permitted  to  interpose  a  remark 
there.  I  think  in  the  appearance  of  the  attorneys  who  appeared 
here  yesterday  for  the  Department,  I  asked  the  question  as  Mr. 
Cochran  has  asked  you,  perhaps  in  a  different  way,  but  I  think  it 
was  generally  concluded  here  that  this  matter  we  are  discussing 
now,  has  not  been  decided  bv  the  Supreme  Court ;  but  they  did  ven- 
ture the  oi)inion  that  they  oelieved  it  would  be  so  decided.  That, 
I  think,  is  in  the  province  of  a  good  lawyer  to  say,  in  his  judgment 
as  to  a  matter  that  has  never  l&en  decided,  and  that  it  may  be  so 
decided  by  the  Supreme  Court. 

Mr.  SuMNEBS.  I  appreciafe  that,  but  the  argument  must  address 
itself  to  the  sound  judgment  of  the  committee. 

Mr.  Shaijlenbergeb.  I  also  know  you  would  grant  him  that  and 
we  are  all  glad  to  get  your  judgment  on  the  other  side. 

Mr.  SuMNEBS.  1  appreciate  that. 

Mr.  Hill.  I  may  say  I  think  my  friend  yesterday  in  his  statement 
did  not  go  so  far,  but  he  certainly  said  it  merited  being  submitted  to 
the  Supreme  Court 

Mr.  Erear.  Yes;  and  I  will  ^ggest  something  which  you  as  a 
good  lawyer  I  think  will  agree  to.  In  some  of  these  cases  there  are 
dissenting  opinions  that  are  very  strong  opinions.  If  it  is  all  right 
and  the  Supreme  Court  sustains  then  you  will  have  it  fixed,  and  then 
it  is  for  the  other  side  to  try  and  get  equality  the  best  they  can. 

Mr.  SuMNERS.  It  is  our  contention  that  the  thing  has  been  sub- 
mitted to  the  Supreme  Court  very  definitely  and  determined  abso- 
lutely to  the  opposite,  and  that  is  what  I  am  trying  to  argue  now. 

Of  course,  there  are  two  or  three  tests  of  a  proposition  of  that 
sort.  One  is  the  test  of  common  sense.  The  other  is  the  test  of 
judicial  determination.  And  the  other  is  the  test  of  governmental 
policv. 

I  do  not  believe  it  has  ever  been  claimed  in  any  country  on  earth 
that  merely  because  a  person  has  management,  unless  he  is  a  trustee 
in  the  ordmary  sense,  that  by  levying  a  tax  on  him  you  can  compel 
him  to  pay  somebody  else's  taxes. 

Mr.  Shallenberger.  That  is  the  real  basis  of  this  bill  we  are  dis- 
cussing  now,  is  it  not? 

Mr.  SuMNERS.  Yes.  You  have  got  to  in  some  sort  of  way  to 
have  an  arrangement  under  which  the  earnings  may  be  consolidated 
as  an  entity  and  the  tax  levied,  if  that  is  constitutional.  I  suppose 
that  is  understood. 

Identically  that  thing  was  attempted  in  the  State  from  which  the 
distinguished  gentleman  on  your  left  comes.  This  Congress  cannot 
go  further,  it  seems  to  me,  than  the  Legislature  of  the  State  of  Wis- 
consin went  in  attempting  to  bring  about  that  sort  of  situation. 

Mr,  Frear.  There  is  no  question  in  that  case  but  what  the  wife 
was  the  owner  and  had  the  control. 

Mr.  SuMNERs.  If  the  fiinding  of  the  Supreme  Court  means  any- 
thing, if  words  mean  anything,  if  the  most  definite  statements  mean 
anything,  there  cannot  be  any  question  here. 

Mr.  Frear.  But  there  were  three  eminent  judges  in  that  court 
Vho  took  a  dissenting  position. 

Mr.  SuMNERS.  But  the  Supreme  Court  of  the  United  States  took 
the  opinion  of  the  majority  in  that  case. 
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Now,  let  us  get  straight  away  on  this  Hoeper  case,  to  see  what  the 
legislature  of  that  State  did  in  computing  the  taxes  and  the  amount 
of  tax  payable  by  persons  residing  together  as  members  of  a  family. 
And  that  is  the  only  way  you  can  get  this. 

You  cannot  but  decide  the  fact  that  these  people  own  this  prop- 
erty equally,  that  the  income  is  equal,  that  the  right  of  control  in 
the  distribution  is  equal. 

Now,  those  elements  having  been  determined,  there  was  an  opinion 
by  the  Supreme  Court  of  the  United  States  to  show  a  vested  interest 
in  the  wife  equal  to  that  of  the  husband,  such  an  interest  that  the 
legislature  could  have  made  the  wife  the  management  instead  of 
the  husband  if  it  had  seen  fit  to  do  so. 

In  other  words,  she  had  such  a  property  right  that  she  could 
have  been  made  by  the  legislature  of  the  State,  not  only  the  man- 
agement of  her  interest  in  that  community  property,  but  the  man- 
agement of  the  interest  of  the  husband  in  that  community. 

So  there  is  not  left  for  anybody  to  argue  here,  any  uncertainty 
as  to  the  fact  that  there  is  an  equal  vested  interest  of  the  wife  and 
the  husband  in  these  community  estates. 

The  fact  that  they  happen  to  be  married  together,  except  for  the 
legislature's  arrangement  with  regard  to  management,  does  not  affect 
their  property  relationships. 

Mr.  Shallenberger.  Would  it  bother  you  to  ask  your  judgment  on 
a  question? 

Mr.  SuMNERs.  No,  sir. 

Mr.  Shallenberger.  Do  you  think  there  is  any  difference  in  the 
right  of  the  Government  to  legislate  the  control  of  the  income, 
and  the  control  of  the  ownership  of  property?     ' 

Mr.  Sumners.  I  want  to  give  you  just  a  horseback  opinion  about 
that.  Since  the  value  of  any  property  is  derived  from  the  right  of 
its  use  and  its  income,  offhand  as  to  that  question  as  to  any  difference 
between  the  exercise  of  governmental  power  in  the  control  of  the 
source  of  the  income  that  m  the  control  of  the  income,  which  in  many 
instances  is  the  only  thing  that  makes  possession  of  property  valu- 
able, I  have  not  investigated  the  question. 

Mr.  Shallenberger.  That  is  very  important  in  this  bill. 

Mr.  Sumners.  You  know  most  people  own  property  for  the  pur- 
pose of  its  use,  not  just  to  pay  taxes  on  it,  and  its  use  is  a  personal 
use,  or  for  the  revenue  derived  from  it,  and  it  seems  to  me  there  is 
such  a  close  relationship  dealing  with  powers  vested  in  the  govern- 
mental agencies  that  operate  under  those  delegated  powers,  and  such 
a  close  ralationship  between  the  property  itself  and  that  which  ema- 
nates from  the  property  which  makes  the  property  valuable,  that 
probably  there  would  not  be  much  difference. 

Mr.  Hill.  The  Supreme  Court  has  held  that  the  ownership  of  the 
income  in  the  spouses  is  equal. 

Mr.  Sumners.  I  was  just  about  to  make  that  suggestion.  When 
you  tax  the  income,  you  tax  that  to  which  the  person  has  identically 
the  same  title  as  when  you  tax  the  thing  from  which  the  income  is 
derived. 

Mr.  Hill.  The  court  in  that  case  we  have  been  discussing  was 
dealing  with  income;  that  was  the  part  of  the  propertv  that  was 
directly  involved.  f    t^     j 
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Mr.  SuMNERS.  That  is  what  has  been  involved  in  all  of  it.  The 
Government  raised  the  question  that  the  control  of  the  property 
from  which  the  income  came  gave  the  Government  the  right  to  tax: 
the  income. 

Mr.  Hill.  The  commmiity  income  is  property  the  same  as  the 
corpus  of  the  estate,  and  it  inight  be  either  the  earnings  of  the- 
spouses  or  the  income  of  the  community  property. 

Mr.  SuMNERS.  May  I  call  attention  of  the  committee  to  what  the 
legislature  of  the  State  from  which  my  distinguished  friend  on  the 
chairman's  list  comes  ? 

Having  in  my  mind,  if  I  might  impress  the  fact  as  we  progress, 
that  an  examination  of  this  question  shows  that  the  Supreme  Court 
of  the  United  States  in  a  number  of  decisions,  which  makes  it  stare 
decisis,  and  has  left  no  question,  and  left  nobody  in  a  position  to 
pretend  to  have  any  doubt,  and  I  say  that  with  all  respect,  that  there 
is  not  the  slightest  difference  between  the  relationship  so  far  as 
ownership  is  concerned  in  the  property  and  in  the  income  of  the 
property,  not  the  slightest  difference  between  the  interest  of  the  wife 
and  husband,  so  that  makes  this  Wisconsin  case  directly  in  point. 

Mr.  Frear.  All  of  the  other  attorneys  have  distinguished  in  that. 

Mr.  Stjmners.  They  have  tried  to  distinguish;  they  have  done 
their  best.  They  are  representing  the  Treasury  Department  that  is 
advocating  a  bad  bill,  and  they  have  done  the  best  they  could,  and 
I  give  them  credit  for  that. 

Now,  if  the  committee  is  prepared  to  have  me  proceed  with  this 
Hoeper  case,  I  want  to  get  this  statement  in  right  in  connection 
with  this,  bearing  in  mind  that  while  in  Wisconsin  the  property  of 
the  husband  and  wife  was  separate,  or,  rather,  there  was  property 
belonging  to  the  wife  and  property  belonging  to  the  husband,  just 
as  it  has  been  decided  in  these  community  property  cases,  one  half 
of  the  property  belongs  to  the  wife  and  one  half  to  the  husband, 
and  one  half  of  the  income  belongs  to  the  wife  and  one  half  of  the 
income  belongs  to  the  husband;  yet  this  proposition  suggested  by 
the  Treasury  Department  rests  upon  the  fact  that  the  man  and 
woman  are  married,  and  not  that  the  man  owns  the  propery,  be- 
cause the  Supreme  Court  has  decided  against  them  on  that,  and  not 
that  he  owns  the  income. 

They  have  not  a  thing  to  rest  this  bill  upon,  except  that  the  man 
and  wife  are  married. 

Now,  here  is  what  the  legislature  did : 

In  computing  taxes  and  the  amount  of  taxes  paid  by  persons  resid- 
ing together  as  members  of  a  family,  the  income  of  the  wife  and  in- 
come of  each  child  under  18  years  of  age  shall  be  added  to  that  of 
the  husband  or  father,  or,  if  he  be  not  living,  to  the  head  of  the  fam- 
ily, and  assessed  to  him  as  hereinafter  provided.  The  taxes  shall 
b©  paid  by  such  husband  or  head  of  the  family,  but  if  not  paid  by 
him  may  be  enforced  against  any  person  whose  income  is  included 
in  the  tax  computation. 

The  last  clause  shows  they  were  not  levying  the  tax  against  a  man 
but  against  the  total  of  the  receipts  of  the  family,  because  it  is  pro- 
vided that  if  the  man  cannot  be  reached,  then  they  may  reach  any- 
body who  is  a  member  of  that  family,  whose  income  went  into  the 
total. 
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Mr.  Frear.  In  the  community  property  cases  where  the  wife 
owned  independent  individual  property  separate  from  the  com- 
munity property,  is  that  taxed  separately? 

Mr.  SuMNERS.  Yes. 

Mr.  Frear.  Is  that  not  the  distinction  in  Wisconsin  ? 

Mr.  Sumners.  I  would  like  to  make  this  explanation,  under  our 
law,  the  revenue  from  the  wife's  property  becomes  a  part  of  the 
community  property,  and  there  are  one  or  two  exceptions;  but  I 
believe  it  would  be  confusing  rather  than  clarifying  if  I  would  state 
those  exceptions. 

There  is  a  disadvantage  to  the  community-property  State  which 
would  result  from  the  enactment  of  the  Treadway  law,  because  we 
♦do  not  have  under  our  system  the  advantages  or  the  independent 
rendition  which  they  have  in  the  noncommunity-property  States. 

Now,  section  7109  of  the  Wisconsin  law  under  which  this  litigation 
arose  provides  that  married  persons  living  together  as  husbands 
and  wives  may  make  separate  returns  or  general  single  return,  and 
in  either  case  the  taxes  shall  be  computed  on  the  combined  taxable 
income,  but  exemptions  provided  for  in  subsection  2  of  section  7105 
shall  be  allowed  but  once  and  divided  equally,  and  the  amount  of  the 
tax  due  shall  be  paid  by  each  in  proportion  to  the  average  income 
-of  each  bears  to  the  combined  average  income. 

Take  those  two  sections  and  you  wiH'see  that  the  legislature  of  the 
State  of  Wisconsin,  with  perhaps  as  effective  ingenuity  as  they  could 
liave  used,  provided  and  sought  to  do  exactly  with  regard  to  the  in- 
come of  the  husband  and  wife,  insofar  as  taxation  is  concerned,  what 
is  sought  to  be  done  by  the  Treadway  bill  with  the  community  State. 

Mr.  Frear.  There  is  only  one  exemption  allowed  there. 

Mr.  Sumners.  Yes,  sir. 

Mr.  Frear.  I  am  not  familiar  with  the  law,  although  I  know  the 
case.  You  read  the  provision  of  the  law  that  one  exemption  only 
-should  be  allowed.    Is  that  right? 

Mr.  Hill.  There  is  only  one  exemption  allowed  in  returns  of  com- 
munity income. 

Mr.  Sumners.  I  read  subsection  2,  but  when  the  committee  will 
take  the  trouble  to  examine  those  two  provisions  you  will  find — ^I 
have  not  the  slightest  hesitancy  in  making  the  statement — ^that  the 
legislature  in  that  case,  with  perhaps  as  much  ingenuity  as  could  be 
applied  to  the  effort,  sought  to  make  the  family  income  a  taxable 
unit  and  provided  that  it  should  be  rendered  to  the  husband,  but  if 
he  did  not  pay  it  the  State  might  pursue  any  other  member  of  the 
family;  also  that  they  might  render  separate  income-tax  reports, 
but  ii  they  did  they  had  to  leave  it  on  the  basis  of  a  total  income 
bearing  the  tax  in  proportion  to  their  interest  in  it. 

I  want  to  read  at  page  215  in  the  Hoeper  case,  and  I  am  not  elimi- 
nating what  at  first  consideration  might  be  regarded  as  a  holding 
against  the  opposition  to  this  bill.    I  read  as  follows : 

Since,  then,  in  law  and  in  fact  the  wife's  income  is  in  the  fuUest  d^ree 
her  separate  property  and  in  no  sense  that  of  her  husband,  the  question  pre- 
sented is  whether  the  State  has  power  by  an  income-tax  law  to  measure  his 
tax»  and  not  by  his  own  income,  but,  in  part,  by  that  of  another. 

To  that  the  holding  in  the  Moore  case  is  applicable.  The  ques- 
tion is  whether  the  State  has  power  by  an  income  tax  to  measure 
his  tux,  not  by  his  own  income  but  in  part  by  that  of  another,  and 
that   is  exactly  what  was  proposed  in  the  other  cases,  and  iiie 


9i) 


COMMUNITY  PROPiaiTY  INCOME 


Supreme  Court  has  recited  over  and  over  again  that  one  half  of  the 
income  of  that  community  is  the  wife's  income,  it  is  her  own 

property. 
The  opinion  continues  as  follows : 

It  may  be  doubted  by  some,  aside  from  express  constitutional  restrictions, 
whether  the  taxation  by  Congrefls  of  tbe  property  of  one  person  accompanied 
with  an  arbitrary  provision  that  the  rate  of  tax  shall  be  fixed  with  reference 
to  the  sum  of  the  property  of  anothet,  thus  bringing  about  the  profound  in- 
equality which  we  have  noticed,  would  not  transcend  the  limitations  arising 
from  those  fundamental  conceptions  of  free  government  which  underlie  all 
constitutional  systema 

The  opinion  for  this  says: 

We  have  no  doubt  that,  because  of  the  fundamental  conceptions  which  under- 
lin  our  system,  any  attempt  by  a  State  to  measure  the  tax  on  one  iierson's 
pniperty  or  income  by  reference  to  the  property  or  income  of  another  is  con- 
trary to  due  process  of  law  as  guaranteed  by  the  fourteenth  amendment. 

Now,  the  members  of  the  committee  of  course  have  in  mind  that 
the  due-process  provision  in  the  Constitution  which  limits  the  dis- 
cretion and  power  of  the  State  government  is  identical  with  the  due- 
process  clause  in  the  fifth  amendment  which  limits  the  power  of 
Congress.    The  language  is  identical. 

Now,  reading  from  page  216  of  the  opinion  in  the  case  ]ust  re- 
ferred to,  it  says : 

Under  the  law  of  Wisconsin  the  income  of  the  wife  does  not  at  any  moment 
or  to  anv  extent  become  the  i»roperty  of  the  husband.  He  never  has  any  title 
to  it  or  controls  any  part  of  it.  That  income  remains  hers  until  the  tax  is 
paid,  and  what  is  left  continues  to  be  hers  after  that  payment.  The  State 
merely  levies  a  tax  uiM>n  it.  What  Wisconsin  has  done  is  to  tax  as  the  joint 
income  that  which  under  it?  law  is  owned  separately,  and  thus  secure  a  higher 
tax  than  would  be  the  sum  of  the  taxes  on  the  separate  income. 

I  have  referred  to  some  provisions  there  that  might  indicate  a 
holding  against  those  opposing  this  bill,  but  as  we  proceed  it  will  be 
made  clear  that  is  not  true.    The  opinion  further  states : 

Taxing  one  i>erson  for  the  property  of  another  is  a  different  matter.  There 
is  no  room  for  the  suggestion  that,  qua  the  appellant  and  those  similarly  situ- 
ated, the  act  is  a  reasonable  regulation  rather  than  a  tax  law. 

Mr.  Frear.  May  I  ask  a  question  ? 

Mr.  SuMNERS.  Certainly.  . 

Mr.  Frear.  The  witness  who  preceded  vou  gave  a  distmction  be- 
tween the  effect  of  the  community  laws  of  Texas  and  stated,  for  in- 
stance, that  in  Texas  the  husband  has  practically  unlimited  control, 
that  is,  he  can  deed  the  property  without  the  wife's  signature,  and 
can  do  all  of  these  things  suggested,  and  what  would  be  the  effect 
of  that  in  Texas  ?    Is  there  any  difference  ? 

Mr.  SuMNERS.  No,  sir.  That  is  an  interesting  thing  and  is  a 
rather  difficult  thing  to  become  fixed  in  the  mind  of  a  person  who 
is  not  living  in  one  of  these  community -property  States. 

Mr.  Hill.  That  is  really  in  the  nature  of  a  power  of  attorney  to 

the  husband. 

Mr.  SuMNERS.  Yes;  it  is.  Now,  without  regard  to  these  various 
differences  in  the  community-property  States,  the  Supreme  Court, 
having  those  differences  before  it,  has  uniformly  held  since  the  mod- 
ification of  the  California  law,  and  so  far  as  I  know  they  do  not 
modify  at  all  the  facts,  which  is  the  important  thing  here,  that  the 
property  and  the  income  from  the  property  belongs,  as  much,  to  the 
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wife  as  it  does  to  the  husband,  and  the  control  of  the  husband  grows 
out  of  a  matter  of  public  policy,  and  the  legislature  could  just  as 
well  have  given  that  control  to  the  wife. 

Mr.  Frear.  All  of  the  property  can  be  transferred  by  the  husband 
without  the  consent  of  the  wife,  and  she  cannot  protest. 

Mr.  SuMNERs.  Yes ;  and  what  I  am  getting  at,  the  Supreme  Court, 
with  all  of  those  facts  before  it,  has  held  that  those  questions  do  not 
deserve  the  question  of  ownership  in  the  property  itself  or  in  the 
revenue  derived  from  it. 

I  think  that  no  one  will  question  that  the  court  has  held  that 
the  matter  of  control,  the  fact  of  control,  does  not  in  the  slightest 
degree  affect  or  disturb  the  basic  fact  that  the  property  and  the 
revenue  from  that  property  belongs  to  the  wife  just  as  much  as  to 
the  husband. 

Mr.  Shallenberger.  Just  one  question  I  want  to  ask  there.  You 
say  the  husband  can  dispose  of  property  without  the  consent  of 
the  wife  or  the  signature  of  the  wife  ? 

Mr.  SuMNERS.  Yes,  sir. 

Mr.  Shallenberger.  Can  the  wife  do  that  also? 

Mr.  SuMNERs.  No,  sir. 

Mr.  Shallenberger.  They  still  recognize  the  distinction  and  recog- 
nize that  the  husband  has  control  of  the  property. 

Mr  SuMNERS.  Yes;  and  the  Supreme  Court,  as  I  say,  has  held 
that  he  does  that  as  an  agent  for  the  community,  and  for  his  wife 
as  her  agent. 

All  of  those  matters  have  been  threshed  out  a  number  of  times  by 
the  Supreme  Court,  and  there  are  three  such  decisions  in  one  volume 
and  I  do  not  suppose  anybody  connected  with  the  Treasurv  Depart- 
ment questions  that. 

If  we  can  get  in  our  minds  that  all  of  these  things  that  are  con- 
fusing do  not  affect  title  either  to  the  property  or  to  the  income 
then  as  a  tax-levying  agency,  as  you  gentlemen  are,  you  will  know 
where  you  are. 

Mr.  Shallenberger.  One  other  question  on  that  pomt,  because  I 
think  It  is  vital.  -Could  that  right  of  the  husband  or  wife  be 
changed  by  statute?    In  other  words,  could  you  pass  a  law  in  Texas 

\ir     ^^^^^  authorize  the  wife  to  dispose  of  a  property  ? 

Mr.  SuMNERs.  If  I  may,  I  will  ask  one  of  the  gentlemen  from 
lexas  who  are  with  me  to  answer. 

Mr.  Shallenberger.  That  will  be  all  right. 

Mr.  R.  C.  FuLBRiGHT.  The  legislature  has  full  authority  to  change 
the  control  pro^sions  as  they  see  fit.  In  fact,  they  have  adopted 
statutes  by  which  the  wife  may  get  powers  of  control,  but  they  have 
no  power  to  niiake  that  which  the  wife  may  earn  her  own  property 

It  necessarily  becomes  community  property  the  instant  it  is  ac- 
quired, bhe  never  obtains  anything  but  a  half -interest  in  the  fruits 
of  those  labors,  but  the  matter  of  control  is  with  the  legislature,  and 
has  been  m  many  respects  modified,  and  under  such  conditions  she 
may  take  control,  and  does  do  that.  We  have  that  very  thing  happen 
frequently  m  Texas.  ^      ^'^ 

.  ¥f-  Shallenberger.  What  I  had  in  mind  was  just  how  for  this 
right  of  joint  ownership  went. 

In  Nebraska  with  which  I  am  more  familiar,  we  had  the  old  com- 
mon-law idea  that  the  husband  owned  the  property  and  the  wife 
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retained  a  dower  interest,  but  our  legislature  under  the  constitution 
has  so  modified  that  law  that  the  husband  is  not  so  powerful  as 
Jthe  wife,  and  he  is  at  the  disadvantage  in  that  he  cannot  bind  his 
wife's  property  by  any  contract,  but  on  the  other  hand  he  is  re- 
sponsible lOT  her  debt  to  a  certain  degree. 

In  other  words,  when  I  was  a  banker  my  lawyer  told  me  when 
I  loaned  money  to  a  man  and  his  wife,  and  the  man  signed  the  note 
jand  she  signed  the  security,  that  unless  I  wrote  on  that  security, 
"  I  hereby  willingly  consent  to  this  debt ",  she  could  defeat  me  en- 
tirely, whereas  if  I  wrote  it  and  she  signed  the  note  and  signed  that 
statement,  she  cannot  do  it.  .     „     .  a.  x 

They  have  modified  those  things  very  drastically  m  our  btate 
to  protect  the  wife,  and  what  I  was  getting  at  is  whether  under 
vour  laws  or  constitution  you  could  modify  that  matter  of  control 

by  statute.  ,       ,  ^         m         ^ 

Mr.  Fui^RiGHT.  Absolutely;  and  that  has  been  done  from  time 

to  tune 

Mr.  Hill.  It  is  true  that  in  other  community-property  States  it 
is  a  matter  wholly  in  the  control  of  the  legislature  with  no  vested 
right  in  either  spouse  as  to  what  the  legislature  does  to  control  it. 

Mr.  FuLBRiGHT.  Yes;  and  in  fact  in  all  of  the  48  States  they  have 
different  laws  as  to  the  control  of  property  held  by  the  husband 
ofiQ  "w-if e 

Mr.  Shallenberger.  My  statement,  of  course,  was  not  founded  on 
the  condition  in  those  States,  but  the  point  I  was  trying  to  bnng 
out  was  whether  by  statute  your  legislature  could  provide  that  the 
wife  could  sell  the  property  or  control  it  like  the  husband  does  now. 

Mr.  FuLBRiGHT.  Yes;  they  can  do  that,  and  not  only  that,  but  in 
many  States  there  have  been  changes  made. 

Mr.  Fkbar.  They  can  do  that  under  the  constitution* 

Mr.  FuLBRiGHT.  Yes,  they  can;  and  that  is  very  settled  in  the 

State  of  Texas.  .  ,     .    / 

Mr.  SuMNisRS.  Mr.  Chairman,  I  am  going  to  make  just  one  state- 
ment then  conclude.  .  ,  ,  i  ^  * 
I  had  in  mind  to  take  up  the  cases  cited  by  the  proponents  of 
lliis  legislation  and  undertake  to  show  that  these  trust-creatmg  cases 
that  they  have  cited  are  to  be  distinguished  from  community-prop- 
erty cases,  because  in  the  community-property  litigations  the  courts 
always  held  that  the  property  belonged  to  the  wife  the  minute  it 

WAS  acquired.  ,  ^  ^        .    ,  . 

In  the  California  case  where  a  man  sought  to  put  his  earnings 
and  the  income  from  his  property  and  the  earnings  of  his  wife, 
where  they  made  an  agreement  between  themselves,  the  court  held 
that  he  was  to  be  taxed  upon  his  income  because  he  earned  it,  and 
the  tax  attached  before  he  could  get  it  into  this  common  fund. 

In  the  case  of  a  revocable  trust  a  man  sought  to  put  his  own 
property  out  subjected  to  a  specific  use,  and  the  court  held  that  he 
had  a  right  to  revoke  which  prevented  its  passing,  so  that  the  pro- 
visions of  the  law  levying  a  tax  on  a  part  of  the  income  would  not 

Attach.  ^  ,         XI    X 

In  the  case  by  Mr.  Justice  Cordoza,  I  am  going  to  leave  that  case 
for  some  of  the  other  gentlemen  to  discuss,  if  the  committee  desires 
to  hear  them. 
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However  I  do  desire  to  direct  the  attention  of  the  committee  to 
a  very  brief  statement  to  be  found  at  page  178,  volume  289,  in  the 
opinion  by  Mr.  Justice  Roberts  in  the  case  of  Reinecke  against  Smith 
as  lollows :  ' 

TT^on^f*  '^  ?'''l°"'  distinguishable  from  Hoeper  v.  Tax  CommigHon  f284 
«ri^,^^J'  ""  «'•"'*  respondents  rely,  for  there  the  attempt  warT^TtocoSe 
ansmg  from  property  always  owned  by  one  other  than  the  taxpayer  wl^  had 
nerer  had  title  to  or  control  over  either  the  property  or  thefn^me  Irom  It 
The  measure  of  control  of  corpus  and  income  retained  bTtheJ?antor«^ 
sufficient  to  justify  the  attribution  of  the  income  of  the  trust  to  hta 

thl^TfU^^  ''°"''*  i^^^s.the  distinction  I  have  been  insisting  upon 

S  «  n,^^'h  '^'t  *''"'■"  IS  that  clear  distinction  between  thosi  cLs 

thl^  T    ^'^  "*  u^'^  ''i^^  ''y  ^^^  proponents  of  the  bill,  from 
which  they  reason  by  analogy.  ' 

nn!^^;.£^l'''^*^TT?"i  ^^^"""^  y°"  conclude  I  would  like  to  ask  you 
one  question  which  I  know  you  can  answer  at  once.  ^ 

law  wIu'J^f^T  .*^*  -^t  ^"i'  i*  P^^«^  ^nd  ^n'^cted  into  a 

vZh7nvi£L7ll  '  "^"J*'/*  *^"  r°P'«  '"  ^^^  community- 
property  btates  and  the  amount  of  taxes  they  should  pav« 

theTinfe'STdo     ''  ^"'*  "'  '*'"'  '°  ^^^  ^'^  ^'  '^''  ^  *•»"*  ^^  ^•^"^ 

ridfsVwl"'?? ^°^.-  yij^'^J^  *^*  provision  in  the  bill  that  pro- 
vides that?    I  know  that  has  been  stated  several  times.  ^ 

thfTrfa^^url^ili  1,  "  "•'*  ''""r^  *'""*  *^«  gentleman  who  represents 
EDDlv  onfv7n7j,i  ^It  ^""^  ''^H  s^tement  than  that  this  biU  is  to 
^U^  T?  y  *"^^*  community  States. 

re^hint^at'opintn^i^""  *^^  ^'''''''''^  ''  "P^^  -  ^  ^^^  far- 

Mr.  Shallbnberger.  I  ask  you  that  question  because  I  think  von 

observed  in  the  questions  of  Mr.  Frear  here  that  wrmieht  consider 

d?  of  the  s'i'."*  *^"  i.^^  Z^'''^^  *«  "^^^^  it  more  dir"c!^  app  ^  ^ 
all  of  the  States,  seeking  to  get  a  law  uniform  for  all  and  m  vo.^ 
opinion  I  believe,  this  law  does  not  do  that.  '  ^  "^ 

so  state  ^''^^'  ^  '^"*''*  ^^^  representative  of  the  Treasury  will 

thfDart^ofX'%^'*-  ^^'^f  T"'  ^  *™  ^""-^  t'^^'-e  ^^  no  intention  on 
States  '^'"'^  *°  *'*''^  '*  '""^^  *"ytl»i»g  «^«ept  these  right 

Mr"  l^^''"??^"-  .^  '''"  S^"^  *«  ^*^«  that  cleared  up. 
Win  J  youTave'^v^f mr  ^^""^"^"^  ""'^  '^"^'^  ^^  tL  courteous 

Mr.  Shallenberger.  We  thank  you  for  vour  statpmpnf 
^Jlie^  subcommittee  will  adjourn"  «ntU  Cortw  mo^ng  at  10 

MiJtSf  *^^  subcommittee  adjourned  until  10  a.m.  Friday, 
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FRIDAY,  MAY  4,   1934 

House  of  Kepresentatives, 

Subcommittee  of  the  Committee 

ON  Ways  and  Means, 
T»i,«    «       --.^  Washington,  D.C. 

ma^^riS?  "^^  *'*  ''  '■"'■'  «"''•  ^-  C-  Shallenberger  (chair- 
rn';!'*''"''^''^''*^"-  '^^  committee  will  be  in  order. 

do  so  at thl^Ze'  "^  ^''"''"^'y'  ^""^  "^  ^^''"  ''^  Pl-^d^t«  have  him 
f^^^i,  ®^**.''!?8-  Mr   Chairman,  I  thank  the  committee  verv  much 

's.ir  orefsiss^!  rsiin  Scr?t  'ISP" 

will  operate  only  within  eieht  States    T«cV<4.oT^-.t*.    **  '* 
sider  whether  it  meets  the  SihSoi  •*''®  committee  to  con- 

geographic  unifomty       '°"'*'*'^*'*»^»1  requirement  with  regard  to 

gestion  to  you  in  connectio^  with  wKtTh^ralradyS^  ***''  '"«- 
I  thank  you  very  much  for  your  courtesy  ^ 

^The  l^^tnT^Tn  £  XZ Vi^^^fi^"' jt'  %™^- 
Donworth,  of  Seattle,  Wash.  morning  is  Judge  George 

STATEMian!  OF  HON.  GEORGE  DOWWOETH,  SEATTLE,  WASH. 

Mr.  DoNWOBTH.  Mr.  Chairman  and  eentlemen  n*  tv,^ 
my  name  is  George  Donworth  I  live  if  Wh  j  ,  <="n»mittee, 
law  there  for  a  long  period  of  tim^Vif..^-^  "''^  ^"^^  practiced 
ticed  law  in  the  Stftfof  MainS  se^eSrvfars^«nH  ®'""f^  ^  P/"*'' 
a  member  pf  the  bar  of  two  States  hSve^TdiClT:.''''?*."?'""' 
to  domestic  relations  and  the  property  rfJZ'otT^rilTiZtT^ 
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I  was  counsel  for  the  taxpayer  Seaborn  in  the  case  of  Poe  v.  Sea- 
horn;  conducted  that  case  through  the  three  courts— the  District 
Court,  the  Circuit  Court  of  Appeals,  and  the  Supreme  Court  of  the 

United  States. 

The  committee  is  giving  very  patient,  intelligent,  and  careful  con- 
sideration to  this  bill,  H.R.  8396,  which  it  is  proposed  to  enact  and 
which  provides  that — 

for  the  purpose  of  determining  the  income-tax  liability  of  any  individual  during 
any  taxable  year  beginning  after  December  31,  1933,  property  of  a  marital 
community  shall  be  considered  as  the  property  of,  and  income  of  a  marital 
community  shall  be  considered  as  the  income  of,  the  spouse  who  has  the  man- 
agement and  control  thereof  under  the  law  of  the  jurisdiction  in  which  the 
marital  community  exists,  and  such  spouse  shall  alone  be  entitled  to  the 
deductions  and  credits  aUowed  under  the  internal-revenue  laws,  which  are 
properly  allocable  to  such  property  or  income. 

I  take  it  there  are  three  questions  with  which  the  committee  is 
very  much  concerned  in  the  consideration  of  this  bill.    They  may  be 

stated  in  any  order.  .      n?    ^  o 

One  question  is,  Is  this  bill  fair  to  the  taxpayers  whom  it  affects  ? 
Second,  Is  it  constitutional  under  the  Constitution  of  the  United 

States? 

And  third,  Would  it,  if  enacted,  accomplish  a  beneficial  and  use- 
ful purpose? 

We  counsel  for  the  taxpayers  in  the  eight  community-property 
States  have  the  view  that  each  of  those  questions  should  be  answered 
in  the  negative,  and  we  cherish  the  hope,  a  confident  hope,  I  might 
say,  that  this  committee  will  agree  with  us  in  giving  negative  an- 
swers to  each  of  those  three  questions. 

I  will  not  attempt  in  my  remarks  to  divide  the  argument  or  the 
presentation  along  any  particular  line,  because  these  three  questions 
constantly  run  into  each  other.  The  committee  will  be  able,  I  trust, 
to  pick  out  and  allocate,  so  to  speak,  what  I  may  say  as  I  go  on  so  as 
to  make  the  application  to  the  different  questions  involved. 

This  proposed  enactment  is  unjust  for  a  number  of  reasons.  Let 
me  at  the  outset  call  attention  to  one  reason  why  it  is  unjust.  This 
bill  proposes  to  take  the  statute  law  of  eight  States  and  to  follow 
the  provisions  of  that  statute  law  and  to  give  to  that  law  application 
up  to  the  point  where  it  would  increase  taxes,  and  then  to  depart 
from  that  law  and  to  refuse  to  give  further  recognition  or  effect  to 
that  law  insofar  as  the  consequences  of  that  partial  adoption  of  the 
law  would  lead  to  results  favorable  to  the  taxpayer. 

If  I  ask  a  rhetorical  question  now  and  then,  I  may  say  that,  of 
course,  I  ask  the  answer  onljr  in  the  report  of  the  committee  and  not 
now.  Now,  is  any  proposition  fair  in  a  union  of  48  States  which 
says  to  8  States,  '^We  are  going  to  give  effect  to  your  law  up  to  a 
certain  point,  and  then  we  are  going  to  disregard  your  law  "?  The 
negative  answer  seems  perfectly  obvious.  The  proposed  bill  makes 
use  of  the  State  law  to  combine  two  incomes  into  a  marital  partner- 
ship and  then  to  refuse  recognition  to  the  concomitant  provision  of 
the  State  law  which  says  that  this  combined  income  is  the  property 
of  two  persons,  not  of  one  person  alone.  Where  does  the  bill  get 
the  right  to  unite  these  incomes  at  all  if  the  State  law  is  not  to  have 
effect  f 
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Again,  there  are  eight  community-property  States,  and  there  are 
as  many  community-property  systems  as  there  are  States.  All  that 
the^  have  in  common  is  that  there  is  a  partnership  of  husband  and 
wife,  conipelled  by  law,  created  by  law,  and  which  takes  effect  when 
the  marriage  contract  is  made  and  continues  until  death  or  divorce. 
But  the  statutory  "  articles  of  copartnership  "  so  to  speak,  differ  in 
every  one  of  the  eight  States. 

These  eight  States  adopted  those  laws  in  the  infancy  of  the  States. 
It  is  impracticable  and  really  unthinkable  that  any  State  which  has 
grown  large  and  populous  and  rich  under  its  own  system  of  another 
kind  should  ever  adopt  the  community-property  system  and  try  to 
assimilate  its  property  conditions  to  that  system.  It  cannot  be  done, 
and  I  think  the  committee  will  see  that  it  never  will  be  attempted. 

Every  one  of  these  States  has  such  a  law  adopted  in  its  infancy. 
Property  has  been  acquired  in  those  States,  the  States  have  grown 
in  population  and  in  other  respects,  and  property  rights  have  devel- 
oped along  the  lines  of  that  law.  That  system  cannot  be  eradicated 
in  those  States,  and  it  cannot  be  transplanted,  in  my  judgment,  to 
any  other  State. 

Mr.  Shallenberger.  I  am  very  much  interested  in  that  statement. 
Would  you  mind  an  interruption  ? 

Mr.  DoNWORTH.  I  should  like  to  have  you  ask  any  question  that 
comes  to  mind,  sir. 

Mr.  Shallenberger.  What  you  are  saving  is  that  when  these  eio^ht 
community-property  States  came  into  tlie  Union  they  had  this  prrn- 
ciple  of  law  as  a  part  of  their  fundamental  law  ? 

Mr.  DoNwoRTH.  They  did.  I  am  sorry  the  gentleman  from  Wis- 
consin (Mr.  Frear)  is  not  here  this  morning.  May  I  ask  if  he  is 
expected  ? 

Mr.  Shallenberger.  I  just  had  the  secretarv  telephone  to  find 
out.  Mr.  Cochran  is  unavoidably  out  of  the  city,  and  Mr.  Frear 
said  he  could  not  get  here  perhaps  throughout  the  whole  sitting 
today.  He  is  detained  elsewhere,  I  am  sorry.  We  concluded,  there- 
fore, to  proceed. 

Mr.  DoNwoRTH.  The  statement  was  made  by  the  gentleman  from 
Wisconsin— "  statement "  is  too  strong  a  word— the  thought  was 
thrown  out  by  him  that  the  present  system  is  unjust  for  the'^reasons 
that  the  committee  have  heard  stated  here;  that  if  a  different  svstem 
of  community-income  taxation  were  applied  in  the  eight  States 
there  would  be  relief  to  the  taxpayers  of  the  other  States.  ' 

T  ■?^^?^j  ^  answer  that  proposition  on  the  basis  of  fairness,  which 
I  shall  do  later,  let  it  be  answered  on  the  basis  of  law  and  consti- 
tutionality. 

What  is  the  basis  of  this  whole  Federal  income  tax  and  the  law 
applicable  to  it  as  a  national  proposition?  The  basis,  of  course  is 
first,  the  Constitution  of  the  United  States  and,  second,  the  inter- 
pretation of  the  Constitution  made  by  the  Supreme  Court  in  the 
case  of  Pollock  v.  The  Farmers  Loam,  <&  Timst  Co.  in  1895. 

In  the  administration  of  President  Cleveland,  Congress  passed  an 
income-tax  law  in  a  general  way  along  the  lines  of  the  present  law 
varying,  of  course,  much  in  detail.  The  Supreme  Court  of  the 
United  States  held  that  law  unconstitutional,  because  the  Court 
said— and  this  touches  closely  the  controverted  point— an  income 
tax  IS  a  direct  tax  and  under  the  Constitution  of  the  United  States 
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direct  taxes  can  only  be  levied  by  apportionment  among  States  in 
proportion  to  the  census  enumeration. 

Well,  what  was  the  result?  That  particular  law,  of  course,  fell. 
But  it  was  open  to  Congress  to  enact  another  income-tax  law  by 
adhering  to  the  Constitution  as  it  then  read,  which  would  mean  this : 
If  Congress  wanted  to  raise,  we  will  say,  500  million  dollars  by  in- 
come taxation,  it  could  do  so  without  any  amendment  to  the  Consti- 
tution. But  it  Would  have  to  take  the  census  of  the  United  States 
and  ascertain  that  New  York,  we  will  say — I  do  not  know  what  the 
fraction  is,  but  I  imagine  it  is  about  one-twelfth — New  York  has  one- 
twelfth  of  the  population  of  the  country. 

Then  exactly  one-twelfth  of  $500,000,000,  no  more  and  no  less, 
would  be  paid  by  the  taxpayers  residing  in  New  York.  The  incomes 
of  New  York,  therefore,  would  be  charged  only  with  Federal  income 
taxes  sufficient  to  raise  one  twelfth  (.f  |500,006,000.  The  same  rela- 
tive proposition  would  apply  in  Massachusetts.  It  was  out  of  the 
question  to  have  any  income-tax  law  enacted  by  Congress  under  the 
Constitution  with  that  interpretation.  Whyt  For  a  number  of 
reasons,  but  for  one  particularly.  A  goodly  number  of  fairly  popu- 
lous States  were  relatively  low  in  wealth.  Mississippi  perhaps  said, 
with  justice,  "We  should  not  pay  income  taxes  on  a  population 
basis."  For  obvious  reasons  it  was  impossible  to  get  through  Con- 
gress a  bill  that  would  impose  income  taxes  on  a  population  basis. 

What  was  the  alternative?  The  alternative  was  to  relieve  Con- 
gress from  that  provision  of  the  Constitution  which  required  the 
apportionment  between  the  States.  Now,  coming  more  down  to  date, 
the  Supreme  Court  has  said,  since  the  adoption  of  the  sixteenth 
amendment,  that  an  income  tax  is  still  a  direct  tax,  the  same  as  it 
always  was.  The  Court  still  adheres  to  the  authoritative  construction 
of  the  Constitution  that  an  income  tax  is  a  direct  tax.  That  au- 
thoritative construction  was  not  overruled  by  the  sixteenth  amend- 
ment.   It  was  accepted  by  that  amendment. 

So,  in  construing  anjrthing  relating  to  an  income  tax,  we  must 
bear  in  mind  what  the  Supreme  Court  bears  in  mind  all  the  time, 
namely,  that  the  income  tax  is  a  direct  taxj  imposed  bv  reason  of 
ownership  and  computed  in  proportion  to  incomes  rather  than  in 
proportion  to  population. 

The  honorable  Mr.  Treadway  thinks  that,  under  existing  pro- 
visions of  law,  some  injustice  is  being  done  to  Massachusetts.  From 
his  opening  statement  here  a  few  days  ago — and  of  course  he  spoke 
in  the  utmost  good  faith — ^I  think  it  appears  that  acting  in  the  very 
best  of  faith  he  has  so  far  failed  to  grasp  the  principles  of  the  com- 
munity-property system.  We  are  reminded  of  the  French  proverb 
that  to  know  all  is  to  pardon  all.  We  are  very  far  from  asking  for 
the  community-property  States  anything  in  the  nature  of  a  pardon, 
but  we  do  ask  to  be  understood.  It  would  be  both  unwarranted  and 
unfair  to  say  that  we  adopted  this  system  for  any  selfish  reason.  We 
do  ask  to  be  understood,  and  we  feel  that  when  we  are  understood 
we  will  get  justice  from  this  committee  and  from  the  Congress  of 
the  United  States,  including  the  gentlemen  of  the  committee  who 
have  indicated  a  feeling  in  mvor  of  this  bill. 

Mr.  Treadway  expressed  the  view  that  Congress  should  enact  this 
Mil  so  that  the  legislatures  of  eight  States  will  not  be  able  to 
•*  manipulate  " — ^I  think  that  was  the  word  he  used — ^'^  manipulate  " 
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their  local  laws  so  as  to  give  themselves  an  advantage  over  the  tax- 
payers m  other  States. 

Let  me  say  to  the  committee  that  the  community-property  law  of 
Washington  was  m  full  force  and  vigor  40  years  before  the  adoption 
of  the  sixteenth  amendment.  It  was  passed  in  1869.  During  the 
I  I'  P^^^  .  ^i^  existence  it  underwent  certain  modifications,  one 
of  which  came  before  the  Supreme  Court  of  the  United  States  in  the 
case  of  Warburton  against  White,  on  which  Mr.  Sumners  has  so 
clearly  commented.  But  from  1879  down  to  date  there  has  been  no 
substantial  change  in  the  law  of  Washington  and  no  change  that 
would  affect  any  question  pending  before  this  committee.  While  I 
cannot  speak  for  the  other  seven  States,  I  think  it  may  be  said  that 
It  IS  true  also  of  them  that  there  has  been  no  substantial  change  in 
their  community  laws  that  would  affect  Federal  income  taxes  since 
a  date  long  prior  to  the  adoption  of  the  sixteenth  amendment  or  the 
passage  of  any  income-tax  law  by  Congress. 

There  is  one  exception,  which  was  called  to  the  attention  of  the 
committee  yesterday  by  the  Kepresentative  from  California,  Mr. 
Jb^vans.  The  change  m  California  may  be  called  the  fiUing  of  a 
hiatus,  because  the  change  was  in  conformity,  in  pursuance  of,  the 
coinmunity-property  idea.  But  it  was  important  enough  to  change, 
as  to  California,  the  application  of  the  rule  fixed  by  the  Supreme 
Court  of  the  United  States  as  the  basis  of  taxation  of  community 
income.  Seven  States  have  maintained  their  marital  laws  without 
change  in  any  material  point  for  many,  many  years,  way  back  of 
1913,  with  no  thought  of  Federal  income  tax. 

Is  it  fair  to  say  to  the  taxpayers  of  these  States,  "  You  manipulate 
your  local  laws  to  get  an  advantage  in  the  matter  of  Federal  taxa- 

1^^^^  *^^  Federal  Constitution  was  adopted  by  the  Convention  in 
1787,  there  was  a  compromise  between  those  who  favored  a  cen- 
tralized, unihed  Nation  and  those  who  favored  a  mere  confederation 
of  independent  States. 

We  are  all  satisfied  with  that  compromise,  but  in  a  compromise  one 
party  gives  up  and  another  party  gets,  under  the  give-and-take  idea. 

Now,  what  did  we  give  up,  speaking  as  States,  to  the  Federal 
Orovernment?  We  granted  the  right  to  levy  taxes  of  various  kinds. 
Excises  can  be  levied  throughout  the  United  States,  and  so  forth. 
We  granted  to  the  United  States  the  right  to  levy  an  income  tax,  the 
nature  of  which  I  have  already  discussed,  and  the  change  later  made 
in  the  Constitution  as  to  that  kind  of  tax.  But  the  States  did  not 
give  up  in  one  iota  the  right  to  say  what  shall  constitute  a  marriage: 
what  shall  be  the  results  of  that  marriage;  what  shall  be  the  prop- 
erty rights  of  married  persons.  And  they  did  not  give  up  or  impair 
their  individual  right  to  determine  the  origin  of  titles  to  property 
among  married  or  unmarried  persons.  f    t-     j 

The  whole  question  of  how  property  originates,  who  owns  it  when 
It  does  originate  how  it  is  to  be  transferred,  and  who  is  entitled  to 
the  usufruct  and  beneficial  enjoyment— that  whole  question  is  iust 
as  much  (and  I  say  it  as  emphatically  as  I  know  how)— that  is  just 
^!  .^"^  within  the  unimpeachable  powers  of  the  several  States  as 

ifi     ^l^T^^  ^'''''''  h-^  ""^^  ^.^^^  ^.^™^^-    There  is  but  one  excep- 
tion.     Ihat  one  exception  is  that  since  the  fourteenth  amendment 
adopted  in  1867  or  1868,  a  State  cannot  deprive  a  persr  of^o^^^^ 
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erty  without  due  process  of  law,  when  that  person  has  once 
acquired  it. 

Now,  with  the  exception  of  the  fourteenth  amendment,  gentlemen, 
each  State  has  a  perfect  right,  as  much  right  as  a  foreign  country 
has,  to  enact  its  laws  on  these  subjects  without  any  control  on  the 
part  of  the  United  States. 

It  is  for  this  reason  that  every  one  of  the  40  non-community-prop- 
erty States  has  exercised  that  right.  The  idea  is  sometimes  thrown 
out  that  the  community -property  system  is  something  exotic;  that 
it  does  not  belong  in  America;  that  a  State  adopting  it  is  a  sort 
of  Cinderella  among  the  more  favored  sisters  of  the  Union.  I 
believe-— I  do  not  state  that  as  a  matter  of  fact,  because  I  have  not 
the  statistics,  but  it  is  my  belief  that  you  will  find  that  in  the  last 
60  years  there  have  been  far  more  modifications  of  the  property 
rights  of  husband  and  wife  in  the  non-community-property  States 
than  in  the  community -property  States. 

Now,  does  anyone  claim  that  any  State  is  acting  today  under  the 
common-law  system  of  marital  property  rights?  The  rules  of  the 
common  law  relating  to  property  rights  of  husband  and  wife  were 
barbarous.    Every  State  has  got  away  from  them. 

Further,  let  us  remember  that  there  is  no  such  thing  as  a  national 
law,  a  national  system,  a  national  idea  of  property  rights  of  husband 
and  wife.  There  is  no  uniformity.  Even  in  these  eight  community- 
property  States  there  is  not  uniformity.  The  eight  communitv 
systems  are  alike  in  this,  that  they  all  make  the  husband  and  wi:fe 
partners  as  to  all  property  acquired  during  marriage  as  long  as  the 
marriage  continues,  until  dissolved  by  death  or  divorce.  They  differ 
much  in  important  details. 

When  you  come  to  management  and  control  it  differs  in  every  one 
of  these  eight  States.  Yet  "  management  and  control "  is  made  the 
basis  of  taxation  in  the  pending  bill  as  if  it  were  a  definite  thing. 
The  fact  is  that  when  you  once  depart  from  the  trail  well  blazed  by 
the  Supreme  Court,  the  trail  of  ownership,  you  get  into  a  hopeless 
morass  of  doubtful  substitutes. 

Gentlemen,  I  am  aware  that  I  am  not  following  any  logical  order, 
bet  I  am  taking  these  thoughts  up  as  they  occur  to  me.  Take  the 
matter  of  management  and  control  in  the  State  of  Washington.  It 
does  not  mean  what  it  means  in  Texas  or  Louisiana  or  any  other 
State.  So,  if  you  should  take  those  words  as  a  talisman,  the  magic 
thing  that  is  going  to  form  the  decisive  test  of  the  application  of  the 
direct  tax  under  tne  sixteenth  amendment,  you  would  be  adopting  a 
very  variable  term. 

Let  me  speak  of  the  rights  of  husband  and  wife  as  to  management 
and  control  in  Washington.    First  as  to  real  estate. 

A  husband  can  buy  real  estate  on  his  own  judgment.  Take  a  man 
who  has  got  $10,000,  earned  or  acquired  in  speculation,  or  obtained 
in  any  other  lawful  way,  during  marriage.  He  says,  "  I  believe 
Seattle  real  estate  is  going  to  rise  in  value."  He  goes  out  and  buys  a 
lot  for  $10,000.  So  far  he  acts  on  his  own  judgment  as  the  manager 
of  the  conmiunity. 

Then  he  says,  "  Now  I  think  I  will  put  up  a  building  on  that  lot, 
and  I  want  to  borrow  money  by  putting  a  mortgage  on  it."  He 
cannot  borrow  a  dollar  without  his  wife's  signing  the  mortgage. 
Has  he  unfettered  management  and  control? 
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.When,  with  his  wife's  consent,  he  has  borrowed  the  money  and 
given  the  mortgage,  he  has  the  building  put  up.  We  will  siy  the 
whole  property  is  worth  $20,000.  Then  he  says,  "  Now,  to  g^t  an 
income,  of  course,  I  niust  lease  that  building."  He  cannot  make  a 
lease  without  his  wife's  signing.  The  most  he  can  do  is  to  put  in  a 
tenant  at  will,  oustable  m  30  days.     He  is  powerless  to  make  the 

?rh?fT  Ti,^'''''^."''^^^^  ^'^  ^^^^'^  voluntary  joining  in  the  lease. 

Ihat  IS  the  extent  of  his  management  and  control  "  as  to  real  estate 
acquired  a^  community  property  which  the  husband  wishes  to  retain 
and  get  an  income  from. 

Now,  suppose  later  he  says,  "  I  believe  it  would  be  good  policy  to 

wi  .«n  ^K^.?^^  ^^i  T^  ^^  the  profits  that  can  now  be  realized. 

n!  in  ?  .K^^^""  ^'^^  }^^  "'^^^y-  ^^^  ^^  says  to  his  wife,  "  Let 
us  sell  out  that  corner  lot  and  building."    The  wife  may  say   "  Nb 

i.  h  r^  fwi!'  ^  s^^^r, investment  than  the  things  that  you  want 
to  buy  with  the  money."    And  he  cannot  convert  that  real  estate 
in  money  or  anything  else  unless  his  wife  signs  the  deed 
r.d!L   5l  '^il''^  i^^I"  y-  "^^^^^  (126  Wash.  47),  Itkin  bought  a 

wprp  wi  wJ'^K  ^ff^  f^'i^y  ^'^'^y  ^^^  wife.'  His  negSions 
were  with  the  husband,  Jeffery.     Later  Itkins  brought  a  suit  in 

Kla^d't^T  *^'  ^^!^  ^T^.^i  '''^'^'^  importanT^iJula  ons 
m  regard  to  the  property  mtende^  to  be  conveyed  were  left  out. 

<" S''^>/*'"j*'T  ^^^"^  anything  about  this  mistake?" 
No,^  said  she. 

«  ^"*  ^^^  r\^°  ^^  connection  with  this  transaction  I" 
^....J;    ^'  ™^  huslwnd  told  me  he  was  selling  the  property  for  so 
much  money,  and  he  showed  me  the  deed,  and  I  looked  itTveran^ 
I  thought  It  wa^  all  right  and  so,  I  signed  it." 

Itkin  s  suit  for  reformation  of  the  deed  was  thrnwn  m,f     Tk-    • 

S^tfoi "  iohThn-n*  *^ 

lerea  control  which  this  bill  would  make  the  basis  of  the  tax  talHt,„ 
the  income  to  the^husband  in  place  of  taxing  ft  to  the  two  'pS,^ 
who  are  declared  by  State  law  to  be  the  ownere  of  it  ^ 

Suppose  a  httle  later  the  wife  dies 

Ihe  husband  then  finds  that  he  owns  only  one  half  of  that  nrooertv 
in  common  and  undivided.  Who  owns  the  other  halfV  If  ^.^s^fZ 
did  not  leave  a  will,  the  other  half  is  owned  by  her  children  Thev 
may  be  his,  too,  or  they  may  not.  Her  half  goes  to  he?  children 
unless  she  makes  a  will.  And  if  she  makes  a  will,  it ^^s  to  C 
devisee,  even  though  he  be  her  unlawful  lover.    The  United  StatS 

of  LrYevSr'  "  *''  ^'"  *'"'  P^""  ''^  ""'^  death  to  herlhuiS 
«t  Jh.*!**!  "^^^  °i^  personal  property,  the  words  of  the  Washington 
yestSay^  "^  '"  ^"'""^''  *"""^-    ^*  '^^''  ^  ^iss  Carloss  fead 

harover^his'^eparate'^^tSr  '*""'"'  "'"'  '""^""**^  '^^^"'"  ^^'^^  ««  ^ 

But  the  construction  of  the  statute  by  the  State  supreme  court  ha« 
very  much  narrowed  the  effect  of  the  statutory  languor  The  wife 
is  amply  protected  by  the  courts  whenever  the  husband '  mide^kS 
to  use  any  community  property,  whether  real  or  personahThe^^ 
than  as  the  bona-fide  agent  of  the  community.  omerwise 
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Let  me  call  attention  also  to  another  thing  which  is  not  always  in 
our  minds  when  we  hear  these  provisions  read.  When  the  husband 
has  the  right  of  sale — and  in  pei^onal  property  he  has  the  right  of 
sale — ^the  mutations  of  the  property  are  still  community  property. 
He  is  like  a  trustee  who  can  change  investments.  He  cannot  convert 
them  into  his  sole  property  at  all. 

I  think  perhaps  if  I  should  read,  at  the  risk  of  being  a  littljB 
tedious  (because  this  is  very  important),  from  the  opinion  of  just 
one  case,  the  language  of  the  court  will  make  some  of  these  points 
clear.  There  are  many  similar  cases,  of  course.  I  will  read  from 
the  case  of  Schramm  v.  Steele  (97  Wash.  309).  Schramm  brought 
suit  against  Steele,  a  married  man,  for  alienation  of  the  affections  of 
his  wife,  Mrs.  Schramm.  Schramm  recovered  a  substantial  judg- 
ment against  Steele.  Then,  finding  that  Steele  has  no  separate  prop- 
erty but  that  Steele  and  wife  owned  community  property  Schramm 
brought  a  creditor's  bill  against  Steele  and  Steele's  wife,  praying 
that  their  community  property  be  subjected  to  the  payment  of  his 
judgment.  He  failed  to  collect  a  dollar.  Both  real  and  personal 
property,  principally  personal  property,  were  involved  here.  Not- 
withstanding that  the  statute  appears  to  give  to  the  husband  broad 
powers  in  respect  to  community  personal  property,  saying  "  The 
same  power  of  disposition  as  of  his  individual  estate  ",  the  court 
held  that  the  context  and  the  other  sections  of  the  law  require  that 
a  narrow  construction  must  be  applied  to  the  words  of  the  statute. 

Here  is  what  the  court  said : 

The  same  circumstances,  all  of  them  and  no  others,  which  make  real  estate 
community  property  make  personalty  community  property.  Two  kinds  of 
property  are  impressed  with  the  community  character  by  the  same  facts  and 
by  force  of  the  same  words  in  the  same  defining  statute.  All  property, 
whether  real  or  personal  property,  and  pecuniary  rights  without  exception, 
Required  after  marriage  by  either  husband  or  wife,  or  both,  otherwise  than 
bv  gift,  bequest,  devise,  or  descent,  is  community  property.  The  provisions  of 
the  statute  entrusting  the  husband  with  the  management  and  control  of  the 
community  personal  property,  with  a  like  power  of  disposition  as  he  has  of 
his  separate  personal  property,  except  that  he  shall  not  devise  by  will  more 
than  one  half  thereof,  must  be  construed  in  the  light  of  this  dominant  fact 
of  ownership.    ♦    *    * 

Let  me  interject  a  parenthesis  here.  It  is  a  digression.  The  mem- 
bers of  the  committee  will  notice  and  have  noticed  that  the  Supreme 
Court  of  the  United  States,  in  upholding  any  income  tax,  alwavs 
goes  to  ownership.  The  cases  cited  by  our  friends  on  the  other  side 
in  support  of  the  pending  bill  I  will  refer  to  in  detail  later.  I 
think  I  will  show  that  the  cases  they  cite  merely  bring  out  variations 
of  ownership.  Those  cases  only  make  stronger  the  fact  that  the 
Supreme  Court  of  the  United  States  always  sticks  to  ownership  in 
upholding  an  income  tax. 

It  would  be  a  strange  coincidence,  would  it  not,  if  that  word 
"  ownership  "  were  used  in  the  opinions  of  the  Supreme  Court  of 
the  IFnited  States  always  in  connection  with  an  income  tax,  if  owner- 
ship were  not  the  necessary  basis  of  the  tax?  It  would  be  stra-nge 
if  that  were  a  mere  coincidence.    It  is  more  than  a  coincidence;  it  is 

a  requirement,  v     ,     ^ 

Going  back  to  Schramm  v.  Steele  (97  Wash.  309),  the  Court  says 
further  in  that  opinion : 
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These  statutes  must  be  construed  in  the  light  of  the  dominant  fact  of  owner- 
ship    The  property  referred  to  is  community  property ;  that  is  prcS^rty  beTong- 
h!  nw^^^  community.    The  husband  is  made  by  statute  the  m^anl^er  and  not 

sulon Tu't  on?;%r^£^''"'"'  ^'^.^.  ^n^"'  ^"^^"^^  "^^  P«^^^  «^  absolute  dispt 
sitiou,  but  only  for  the  community.    Else  there  is  no  such  thing  as  a  vested 

could  give  away  all  such  property  in  any  manner  he  pleased,  except  bv  wiU 

suVsla'ncrof  ^thrtVr?"""^^'^  '^^  community,    fo  hold  thaTthe  whofe 

substance  of  the  term  community  property  ",  as  applied  to  personalty  con- 
^sts  m  a  mere  contingent  expectancy  of  the  wife  would  make  ?he  term  '•  com- 
munity personal  property  "  a  palpable  misnomer.  It  would  take  aw™-  ex^y 
community  element  except  tlmt  the  wife's  labors  and  sacrifices  had  helnld  to 
earn  it.  It  would  destroy  that  equality  which  it  is  the  obvious  purl^^^^ 
fr^f"f 'F'^.'^^^'l?  ^^.^"  ^^  conserve.  These  considerations  makeTt^llin  tSat 
the  statute,  m  conferring  upon  the  husband  the  management  and  control  of  the 

commZ  V  ne^s^nnf/v'^'f  ^^^'^^  ^""  ^^^  ^^^^^"^'  P«^^^  ^^  disposition  "of 
community  personalty,  intends  no  more  than  to  mak,^  him  the  statutorv  aeent 

of  the  community  {Marston  v.  Rue,  92  Wash.  129).    The  woi^s  of  the  stS 

atTorfpv''?"^^  ^'^^^""  ^^^"  ^^^«^  «^^^^  employed  in  gSeral  powers  of 
llvlZ  !^V^^  management  and  disposition  of  personal  property  Tut  we 
Sestro"^  the  Z7tfnf\Z'^''  which  such  a  power,  however  broJd,  was  hem  To 
titnlltbSTthf  anorr^^^  ^"^^  ^"^  ^"^^^^^  ^^^  ^-^-^^  ^o  the 

Now,  that  is  the  law  of  Washington  as  stated  in  this  and  many 
other  cases,  which  I  would  like  to  cite  in  a  brief  later  on.  ^ 

Vr^^^lriT     ""Zl  ^'''''^.^  '^^^i'^^'^  ^^  *^^  Supreme  Court  of  the 
United  States  on  the  question  of  whether  there  is  such  a  thin^  as  a 

i.'Xnw^'^  ?i'^'  ^""^  ^^^^^  ^'^^'-  that  underlyi^^^^ 

IS  thrown  out  here  as  an  assumption-that  these  eight  commmfty 

LS^  States  are  not  playing  the  game  fairly  bLuse  Th^Hr^ 

Ser  io^qt  r  t^'  'T"'l^  i^^*  ^^  ^^"^«^'  ««  ^  ^^^^  said,  aU  th^ 
other  40  States  have  departed  and  are  departing  from  the  common 
law  every  day     Our  eight  States  have  simply  dole  what  theXve  a 

dotg  ^^  ''^"'  *^'  ^'^"^  '^  ^'"^^^  ^^^^  ^  rightTo  do^and  ^re 

In  the  case  of  Smith  v.  Alabama  (124  U.S.  465),  the  court  said  • 

strained  by  the  Constitution  of  the  United  State,     it  L  fothrL^^n  ^  ""^ 

to  the  laws  of  the  United  States.  States  and  not 

What  is  proposed  here  is  that  in  eight  States  ownershin  ^hall  Iv. 
departed  from  and  that  management\nd  control  wiuZoteX 
criterion  of  taxation  for  incomes.  Well,  we  sav  for  one  thin^  t^o? 
making  ownership  in  40  States  the  criterion  YndmanaVemeft  S 
control  ,n  8,  ,s  unfair,  aside  from  any  other  consideratio^i 
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But  the  main  question  here  of  constitutional  right  has  been  abso- 
lutely settled,  I  think,  by  the  decisions  of  the  Supreme  Court  of  the 
United  States,  some  of  which  were  discussed  by  the  Chairman  of  the 
Judiciary  Committee,  Mr.  Sumners,  yesterday  in  his  address  to  this 
committee.  He  cited  the  decision  of  that  Court  in  the  case  of  War- 
burton  V.  WkUe,  and  he  mentioned,  I  believe,  in  that  connection — I 
at  least  call  attention  to  it  in  that  connection — the  case  of  Amet  v. 
Bead  (220  U.S.  311).    Both  of  those  involve  constitutional  questions. 

The  Warburton  case  arose  in  the  State  of  Washington  on  account 
of  the  change  in  the  conununity -property  law  that  took  place  during 
the  first  10  years  of  its  existence  between  1869  and  1879.  (It  has 
not  been  substantially  changed  since  1879).  Amet  v.  Reade  came 
from  New  Mexico  when  it  was  a  territory  and  involved  the  com- 
munity-property law  of  New  Mexico. 

In  Warburton  v.  White,  as  has  been  so  clearly  pointed  out  by  Mr. 
Sumners,  this  state  of  facts  developed.  The  property  was  ac- 
quired— it  was  real  estate  in  or  near  Tacoma — it  was  acquired  by  a 
married  man  during  the  early  period  when  under  the  WashingiWn 
statute  the  husband  could  convey  real  estate  without  his  wife's 
Joinder.  Later,  the  law  was  changed  so  as  to  require  the  wife's 
joinder  in  a  deed  or  mortgage  or  encumbrance.  Nevertheless,  the 
husband  made  a  deed  without  his  wife's  joinder,  and  the  subsequent 
rrantee — I  think  it  was  Warburton — claimed  that  the  husband's  sole 
deed  gave  him  a  good  title.  He  brought  suit  to  quiet  the  title.  He 
asserted  in  court  that  because  the  husband  had  the  sole  power  of 
disposition  when  the  real  estate  was  acquired,  he  retained  that  sole 
power  after  the  statute  was  changed. 

The  court  uses  the  language  which  has  been  so  clearly  expounded 
l>y  Mr.  Sumners.  The  court  held  that  the  husband  was  not  deprived 
of  any  constitutional  right  whatever  by  the  statutory  repeal  of  his 
former  statutory  agency. 

The  case  of  Amet  v.  Becde  from  New  Mexico  was  a  similar  case. 
There  community  real  estate  was  acquired  during  a  period  when  the 
husband  had  the  sole  power  of  conveyance.  The  Legislature  of  New 
Mexico  later  passed  a  law  requiring  the  signature  of  the  wife  to  such 
a  conveyance.  The  husband  claimed  that  he  still  had  the  power  of 
disposition  as  to  previously  acquired  community  property.  My  im- 
prwsion  is  the  territorial  court  of  New  Mexico  sustained  him  in  that 
view.  However  that  may  be,  the  Supreme  Court  of  the  United 
States  (Justice  Holmes  delivering  the  opinion),  held  that  the  wife's 
interest  in  community  property,  even  at  a  time  when  she  had  no  voice 
in  its  disposition,  was  a  vested  interest  of  which  she  could  not  be 
deprived  without  her  consent  under  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States. 

So,  taking  those  two  cases  together,  we  submit  that  the  conten- 
tions made  there  were  the  same  as  those  made  here  by  the  pro- 
ponents of  the  pending  bill.  The  idea  of  the  unsuccessful  parties 
m  those  cases  was  the  same  as  the  idea  advanced  by  the  supporters 
of  this  bill,  that  the  wife's  interest  is  not  a  genuine  property 
right,  that  it  is  a  mere  fiction  asserted  in  order  to  get  some  unfair 
advantage. 

Of  course,  there  was  no  question  of  taxation  involved  in  those 
cafes,  but  there  was  involved  and  decided — in  the  negative — ^the 
olaiiii  tiiat  the  husband  is  the  true  and  substantial  owner  of  com- 
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Til  property.  The  Supreme  Court  of  the  United  States  said 
in  both  these  cases  that  what  the  wife  has  in  community  property 
IS  a  genuine  and  valid  projperty  right  which  cannot  be  taken  kway 
without  violation  of  the  fourteenth  amendment.  And  the  court 
said  m  the  Warburton  case  that  what  the  husband  has  over  and 
^n^fi.  m  ^''"*',  "yne'^hip  with  the  wife  of  his  community 
(one  half),  namely,  the  statutory  agency  of  management  and  con- 
trol, is  not  property  and  can  be  taken  away  from  him  without  a  vio- 
!t:'t"  u  r  *<*"rteenth  amendment.  This  holding  does  not  question 
the  husband's  vested  interest  so  far  as  his  half  interest  is  concerned 
of  course,  but  is  very  clear  so  far  as  his  statutory  power  of  man- 
agement and  control  is  concerned. 

proposed  to  make  the  criterion  of  taxability  of  the  community  in- 

SnT!*!"/"^  *^f  '***  •®"P'"'"*  ^"""-t  <>*  t»^«  United  Stat4^  has 
said  in  the  clearest  terms  is  not  property 

fJ^Kn-rTf^  ***  "*''^  "management  and  control"  the  basis  of 
;^  V  W^'v       '^  u  T!"*  ^t"t°1  PO^er  v^hich  it  is  said  in  Warbur- 

l^Hnn  5f^  %*""!>  ^u^""  ''^*y  '■■*'"'  *«  husband  without  any  vio- 
lation rf  the  fourteenth  amendment,  because  it  is  not  property. 
Mr.  Hnx.  Will  you  make  that  statement  again.  Judge  f 
Mr.  DoNwoRTH.  I  say  that  it  is  solemnly  proposed  here  to  make 

£urt?f"he United" St"f  i  '"^  "T"*  ^^'^'"^  that  the  s'^p'm: 
court  of  the  United  States  has  said  is  not  property  and  can  be  taken 

away  without  any  violation  of  the  fourte^ntramendmen?,  name^ 

the  husband's  power  of  management  and  control.    And  it  k  proSd 

to  ignore  the  thing  that  the  Supreme  Court  of  the  United  States^s 

tiof  M^ri^'  ^^?"^'  "".^  <='"»"°*  ^  ^^^''^  ^""^y  without  rviola- 
tion  of  the  fourteenth  amendment,  namely,  the  wife's  equal  one-3f 

interest  in  the  ownership  of  the  community  income  ^ 
fhoir  r^  *  '*  cannot  be  claimed  in  the  face  of  these  decisions  that 
there  is  any  open  question  as  to  «  control  and  management »  beS^ 
tiie  equivalent  of  ownership  in  the  case  of  community^incomes  I^ 
sai^'no."  "*  "*  """  ^"^''^  ®****^  ^"^  definitel/and  p^tiy^; 
Mr  Si^ixENBERGER.  Would  you  mind  if  I  asked  a  question  at  this 
point?  You  have  a  good  deal  of  information  about  the  laws^ 
community-property  States,  and  especially  of  your  State.  I  take  U 
from  your  statement  that  there  was  a  time  when  the  huOiand  really 

Mr.  DoNwoRTH.  In  the  State  of  Washington  he  had  that  oower 

of'couSr  fhTr  ''''  "^TT^-'  y^^'  ^'--^  ^^*h  the  qualificE, 
of  course,  that  the  proceeds  of  any  sale  that  he  might  make  would 

sIplrateTopertJi^  '"^''"-    ^'  ^'*"''  "°*  ""'^^  '^^^  P^^-'*^^ 
Mr.  Shali^nbergeb.  And  that  the  Supreme  Court  of  the  United 
States  has  held,  m  your  opinion,  that  the  husband  could  not  alir^to 
or  take  away  from  the  wife  her  right  to  her  propeZ* 

doifme  ThoT-  T^^^  i-  "°^  '^""'t^y  *•»«  *h«"g5^t,  if  you  will  par- 
JV  ^\  J  u  'r^^.*  question  m  both  cases  was  whether  the  fact  that 
the  husband  had  the  sole  power  (,f  disposition-of  conveyance-^f 
the  property  had  any  bearing  upon  the  question  of  oCSfp  o^e 


106 


COMMUNITY  PROPBBTY  INCOME 


wife  of  the  half  interest.  The  Court  said  "  no  "  in  both  Wa^hw^tm 
V.  White  and  Am^tt  v.  Beade,  saying  that  her  ownership,  ^ing 
clearly  fixed  and  declared  in  the  statute,  was  there  regardless  of  the 
absence  of  necessity  for  her  to  sign  the  deed.  , 

Mr.  Shallenberger.  That  is  the  point  I  was  leading  up  to.  Is  it 
recognized  in  the  decisions  of  the  courts,  and  is  it  or  is  it  not  pro- 
vided by  statute  in  the  community-property  States  that  the  wife 
must  sign  the  conveyance  of  community  real  estate? 

Mr.  DoNwoRTH.  I  will  ask  the  gentlemen  representing  the  taxpay- 
ers of  the  other  community -property  States  to  answer  individually 
on  that.  In  Washington  no  deed,  mortgage,  lease,  or  other  encum- 
brance of  community  real  estate  is  valid  unless  executed  by  both 
ipouses.  My  understanding  is  that  in  some  of  the  other  seven  States 
the  husband  can  convey  or  encumber  without  his  wife's  joinder.  The 
legislature  can  change  that,  of  course,  either  way,  as  the  Supreme 
Court  has  said  that  management  and  control  are  not  property  rights 
protected  by  the  fourteenth  amendment. 

Mr.  Shaixenberger.  Those  States  recognize  that  as  a  settled  ques- 
tion and  therefore  they  have  enacted  changes  in  the  statute? 
Mr.  DoNWORTH.  Yes,  sir.  .,    „ 

Answering  the  chairman's  question  more  specifically,  I  do  not 
think  there  is  any  decision  to  the  contrary  of  those  two  (Warburton 
V.  White  and  Amet  v.  Eeade)  in  their  holdings  that  the  fact  that 
the  wife's  signature  is  not  needed  to  a  deed  has  no  bearing  upon  the 
nature  of  her  interest  in  the  property  or  in  its  income. 

Mr.  Evans  will,  of  course,  treat  of  the  law  of  Cahf  omia,  and  if  I 
err  in  my  references  to  it,  I  hope  he  will  correct  me  as  I  go  along. 

Eeference  has  been  made  to  the  well-known  Robbins  case.  United 
States  V.  RohUm  (269  U.S.  315).  That  was  the  first  case  in  the 
Supreme  Court  of  the  United  States  involving  the  question  whether 
California  taxpayers,  in  the  case  of  community  property,  were  en- 
titled to  divide  the  community  income  between  husband  and  wife. 
The  Court  held  in  that  case  that  it  should  all  be  taxed  to  the 
husband,  because  the  wife's  claiming  an  interest  therein  was  a  mere 
expectancy.  The  later  California  case  is  United  States  v.  Malcolm 
(282  U.S.  792),  where  the  holding  went  the  other  way,  because  in 
the  meantime  California  had  changed  her  statute  by  inserting  pro- 
visions giving  the  wife  a  vested  half  interest. 

The  Robbins  case  was  decided,  if  I  am  not  in  error,  in  January 
1926.  The  courts  of  California  had  held  up  to  that  time  that  the 
Wife's  interest  in  community  property  was  not  a  vested  interest  but 
a  mere  expectancy.  The  decision  did  not  in  the  least  turn  on  the 
point  that  her  signature  was  not  needed  to  a  deed  of  community 
real  estate.  But  the  question  had  been  raised  in  California  courts 
several  times  as  to  whether  she  was  a  mere  preferred  heir,  so  to 
speak,  or  whether  she  had  a  present  vested  interest  during  her  life. 
The  Supreme  Court  of  the  United  States  in  the  Robbins  case 
analyzed  those  State  decisions  of  California  and  said  it  was  clear 
from  the  State  decisions  that  the  wife  had  a  mere  expectancy,  which 
I  call  a  preferred  heirship.  I  do  not  think  that  expression  is  in  the 
case.  So  the  Robbins  case  held  that  in  California  the  husband  was 
the  sole  owner  of  all  community  property,  both  real  and  personal, 
and  necessarily  therefore  the  sole  owner  of  the  income;  and  conse- 
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quently  the  entire  income  was  a  single  income  to  be  taxed  against 
the  husband  alone. 

Mr.  Shallenberger.  Who  was  it  held  that? 

Mr.  DoNwoRTH.  Justice  Holmes  wrote  the  opinion. 

Mr.  Shallenberger.  The  Supreme  Court  of  the  United  States? 

Mr.  DoNwoRTH.  The  Supreme  Court  of  the  United  States ;  yes,  sir ; 
in  January  1926.  When  that  decision  came  out,  the  people  of  Cali- 
fornia did  not  like  it,  of  course,  and  so  the  legislature  changed  the 
law.  They  passed  a  statute  which  made  the  wife  the  equal  owner 
of  community  property,  real  and  personal,  with  the  husband. 

The  legislature  of  California  made  that  act  prospective,  that  is, 
applicable  only  to  property  acquired  by  married  persons  after  the 
date  of  the  act.  So  that  in  California  now,  in  making  income-tax 
returns,  property  acquired  before  the  year  1927  (the  date  of  this  new 
statute)  is  treated  as  the  sole  property  of  the  husband  and  its  entire 
productive  income  is  taxed  to  the  husband.  He  pays  the  entire  tax 
and  the  wife  is  not  concerned.  But  any  savings  that  the  thrift  of 
the  husband  and  wife  have  accumulated  after  1927  and  that  have 
gone  into  an  investment,  those  accumulations  are  owned  by  the  two 
jointly,  and  each  pays  a  tax  on  one  half  of  the  productive  income  of 
that  property. 

When  that  new  statute  came  before  the  Supreme  Court  of  the 
United  States  the  question  was :  "  What  now  as  to  the  new  acquisi- 
tions of  husband  and  wife  since  the  1927  act  and  the  productive  in- 
come thereof  and  current  earnings?  The  Court  answered:  "Why, 
we  settled  that  in  Poe  v.  Seaborn  (deciding  the  question  of  com- 
munity incomes  in  Washington.  It  is  owned  50-50  and  must  be 
taxed  accordingly." 

That  decision  was  United  States  v.  Malcolm  (282  U.S.  792). 

Mr.  Hill.  The  Poe-Seaborn  case  was  not  from  California  ? 

Mr.  Don  WORTH.  No;  from  my  own  State  of  Washington.  Those 
decisions  from  California,  in  the  Supreme  Court  of  the  United 
States,  are  of  great  significance  in  that  they  held  that  under  the  Cali- 
fornia law  prior  to  1927  the  wife  had  no  proprietary  interest  in  com- 
munity income,  and  the  husband  must,  therefore,  pay  the  whole  tax 
just  as  this  bill  would  make  all  husbands  in  8  States  pay  it,  but 
as  soon  as  California  assimilated  its  situation  to  that  of  the  other 
7  of  the  community-property  States,  the  Supreme  Court  said,  it  is 
different,  and  the  wife  should  return  and  pay  one  half  of  the  com- 
munity income  tax. 

Mr.  Shallenberger.  Can  there  be  degrees  of  ownership  in  law? 
Has  the  Court  interpreted  that  question  ? 

Mr.  DoNwoRTH.  When  you  ask  if  there  may  be  degrees  of  owner- 
ship, do  you  mean  there  may  be  degrees  in  the  sense  of  divided 
interests  ? 

Mr.  Shallenberger.  My  question  is  addressed  to  this  thouf^ht 
that  you  brought  out  very  clearly,  that  while  some  of  the  States' 
held,  before  the  statute  was  changed,  the  husband  apparently  had 
complete  control,  yet  the  Court  has  decided  she  did  have  a  well- 
defined  interest.  After  the  legislature  has  bv  enactment  decreed  that 
in  the  community  State  she  has  that  element  of  ownership  is  there 
any  difference  in  the  matter  of  ownership  in  those  two  situations » 
Atter  all,  just  how  far  does  the  effect  of  this  management  and  control 
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go,  and  what  are  the  shades  of  it,  and  does  it  conflict  with  the  idea 
that  taxation  must  be  made  on  the  basis  of  actual  ownership? 

Mr.  DoNWORTH.  I  think  I  would  answer  that  suggestion  along 
this  line:  What  the  statute  says  about  management  and  control  is 
perfectly  immaterial  on  the  subject  of  ownership.  According  to  the 
Supreme  Court  of  the  United  States  it  is  an  immaterial  circum- 
stance. The  statute  might  give  it  to  the  husband  alone;  it  might 
give  it  to  the  wife  alone;  it  might  give  it  to  them  jointly;  or  it 
might  require  a  marital  trustee  in  every  case.  The  Court  held  that 
in  Warburton  against  White  and  in  Arnett  against  Reade,  and  it 
a|)plied  that  holding  specifically  to  Federal  income  taxes  in  Poe 
•gainst  Seaborn.  The  question  of  ownership  and  of  taxability  de- 
fends upon  other  things  in  the  statute  than  the  question  of  control 
gild  management.  The  important  question  is :  What  does  the  statute 
fifcy  in  denning  the  property  interests?  The  community-property 
statutes  usually  are  something  like  the  Washington  statute.  Before 
they  get  to  any  question  of  management  or  control  at  all  they  start 
in  by  saying  in  substance:  "All  property  acquired  by  any  married 
person  after  marriage,  except  in  certain  definite  definite  ways  like 
inheritance,  and  so  forth,  shall  be  common  property  of  the  two 
spouses."  That  is  the  determining  thing,  what  the  statute  says 
about  the  property  interest  and  ownership,  and  not  what  it  says 
about  the  question  of  managing  or  controlling  or  signing  deeds, 
though  I  want  to  repeat  that  in  Washington  the  wife  shares  with 
the  husband  the  control  and  management  in  many  important 
respects. 

Let  me  get  to  the  question  of  how  it  happens  that  ownership  is 
the  important  thing  in  the  matter  now  before  the  committee.  The 
case  of  Pollock  against  Farmers  Loan  &  Trust  Co.  held  that  under 
the  Constitution  as  it  read  in  1895  no  income  tax  could  be  levied 
unless  in  proportion  to  population.  That  led  to  the  adoption  of 
the  sixteenth  amendment,  which  took  effect  in  1913.  Of  course,  a 
great  many  cases  have  been  before  the  Supreme  Court  since  the 
adoption  of  the  sixteenth  amendment  to  construe  its  effect  in  vari- 
ous ways.  Two  of  the  earlier  cases  were  known  as  the  stock- 
dividend  cases.    The  first  of  those  is  TaiJime  v.  Eisner  (245  U.S.  418). 

That  is  known  as  the  first  stock-dividend  case,  and  there  the  ques- 
tion was  whether  a  stock  dividend  (where  a  corporation  instead  of 
paying  out  dividends  in  cash  turns  a  part  of  its  surplus  into  capital 
stock  and  distributes  the  new  stock  to  former  stockholders  pro  rata) 
was  taxable  as  income  when  received  by  the  stockholder.  There  was 
no  express  provision  in  the  act  on  the  subject.  The  Supreme  Court 
held  tnat  the  stock  dividend  was  not  income.  Then  Congress  passed 
im  act  expressly  declaring  it  to  be  income  and  taxing  it  as  such. 
Then  the  Question  came  before  the  court  again,  and  that  is  the  second 
stock-dividend  case,  Eisner  v.  McComber  (252  U.S.  189).  In  this 
second  stock-dividend  case,  the  Court,  referring  to  the  first  stock- 
dividend  case,  said :  "  The  Court  treated  the  construction  of  the  act 
of  October  1913  as  inseparable  from  the  interpretation  of  the  six- 
teenth amendment ",  and  having  referred  to  the  income-tax  case  of 
Pollock  V.  Farmers  Locm  <&  Trust  Co,  (158  U.S.  601),  and  having 
quoted  the  amendment,  proceeded  verv  promptly  to  say  there,  quoting 
in  the  second  case  from  the  first:  "It  is  manifest  that  the  stock 
aividend  in  question  cannot  be  reached  by  the  income-tax  act  and 
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could  not,  even  though  Congress  expressly  declared  it  to  be  taxable 
as  income,  unless  it  is  in  fact  income."  Later,  in  the  opinion  in  the 
second  case,  the  Court  said:  "The  sixteenth  amendment  must  be 
construed  in  connection  with  the  taxing  clause  of  the  original  Con- 
stitution and  the  effect  attributed  to  it  before  the  amendment  was 
adopted." 

In  the  income-tax  case  of  Pollock  v.  Farmers  Loan  <&  Trust  Co, 
(158  U.S.  601),  under  the  act  of  August  1894,  during  President 
Cleveland's  time,  it  was  held  that  taxes  upon  rents  and  profits  of 
real  estate  and  upon  returns  from  investments  of  personal  property 
were  in  effect  direct  taxes  upon  the  property  from  which  such  income 
arose,  imposed  by  reason  of  ownership,  and  that  Congress  could 
not  impose  such  taxes  without  apportioning  them  among  the  States 
according  to  population,  as  required  by  the  original  Constitution. 
Continuing  from  the  same  opinion:  "Afterwards,  and  evidently  in 
recognition  of  the  limitation  upon  the  taxing  power  of  Congress,  it 
is  evident  that  the  sixteenth  amendment  was   adopted  in   words 
lucidly  expressing  the  object  to  be  accomplished  ",  and,  quoting  the 
amendment,  "  Congress  ^hall  have  power  to  lay  and  collect  taxes 
on  incomes  from  whatever  source  derived,  without  apportionment 
among  the  several  States  and  without  regard  to  any  census  or  enu- 
meration."   Continuing,  the  opinion  said  "As  repeatedly  held,  this 
did  not  extend  the  taxing  power  to  new  subjects  but  merely  removed 
the  necessity  which  otherwise  might  exist  for  an  apportionment 
among  the  States  of  taxes  on  incomes."     The  opinion  cites  some 
authorities  where  the  court  has  held  that,  and  then  continues :  "A 
proper  regard  for  its  genesis,  as  well  as  its  very  clear  language, 
requires  also  that  this  amendment  shall  not  be  extended  by  loose 
construction  so  as  to  repeal  or  modify,  except  as  applied  to  income^ 
those  provisions  of  the  Constitution  that  require  an  apportionment 
according  to  population  for  direct  taxes  upon  property  real  and 
personal.     This  limitation  still  has  an  appropriate  and  important 
function  and  is  not  to  be  overridden  by  Congresis  or  disregarded 
by  the  courts." 

Later,  in  the  case  of  Bromley  v.  McCaugJm  (280  U.S.  124),  the 
Court  sustained  the  validity  of  the  gift  tax  imposed  by  the  Revenue 
Act  of  1924,  and  there  held  that  the  gift  tax  was  not  an  income  tax 
at  all,  but  an  excise  tax  and  therefore  not  within  the  sixteenth  amend- 
ment. I  think  the  members  of  the  committee  readily  see  that  there 
is  a  distinction  between  an  excise  tax  which  does  not  necessarily 
have  regard  to  ownership,  such  as  an  excise  on  the  sale  of  tobacco  or 
liquor  and  other  things.  In  the  case  of  income  tax  it  is  very  differ- 
ent, because  that  is  a  direct  tax  on  the  owner  of  the  income. 

This  distinction  is  pointed  out  in  the  case  of  Knowlton  y.  Moore 
(178  U.S.  41).  There  the  Court  upheld  the  estate  tax,  imposing^ 
what  are  otherwise  known  as  "  death  duties  ",  and  they  upheld  tha^ 
tax  as  an  excise.  It  is  well,  I  think,  for  the  committee  to  bear  this  in 
mind  in  reading  some  of  these  cases  in  connection  with  excises, 
that  the  question  of  ownership  is  not  necessarily  involved  and  only 
comes  in  very  indirectly.  It  is  purely  a  question  of  statutory  con- 
struction as  to  what  is  taxed  by  an  excise,  because  that  is  not  a  direct 
tax  as  the  income  tax  is.  In  Kiiowlton  against  Moore,  the  Court  said 
among  other  things :  "  In  construing  the  uniformity  clause  of  the 
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Federal  Constitution,  and  giving  to  the  term  uniformity  as  applied 
to  duties,  imposts,  and  excises  a  geographic  significance,  likewise 
causes  that  provision  to  look  to  the  forbidding  of  discrimination  as 
between  States  by  the  levying  of  duties,  imposts,  or  excises  upon  a 
particular  subject  in  one  State  and  a  different  levying  of  duties,  im- 
posts, or  excise  upon  the  same  subject  in  another,  and  therefore,  as 
far  as  may  be  a  restriction  in  the  same  direction,  and  in  harmony 
with  the  requirement  of  the  apportionment  of  direct  taxes."  And 
at  a  later  point  in  the  opinion  the  Court  said  that  the  words,  "  uni- 
form throughout  the  United  States  "  do  not  relate  to  the  inherent 
character  of  the  tax  as  respects  its  operation  on  individuals,  but  sim- 
ply requires  that  whatever  plan  or  method  Congi-ess  adopts  for  lay- 
ing the  tax  in  question,  the  same  plan  and  the  same  method  must  be 
made  operative  throughout  the  United  States ;  that  is  to  say,  wher- 
ever a  subject  is  taxed  in  one  State,  the  same  must  be  taxed  every- 
where throughout  the  United  States  and  at  the  same  rate. 

Mr.  Hill.  What  is  the  subject  involved  in  this  proposed  legisla- 
tion? 

Mr.  DoNWORTH.  That  we  have  before  the  committee  ? 

Mr.  Hill.  Yes;  is  it  a  property  relationship  between  the  wife  and 
husband,  or  is  it  a  particular  kind  of  property  sought  to  be  taxed? 

Mr.  DoNwoRTH.  Before  answering  that  directly,  let  me  make  this 
comment  as  illustrative.  Is  there  any  essential  difference  between 
management  and  control  when  conferred  by  the  mandatory  language 
of  a  State  statute  on  the  one  hand  and  management  and  control 
when  voluntarily  given  by  a  power  of  attorney  on  the  other?  The 
Supreme  Court  of  Washington  says  in  Schrctrmn  v.  Steele^  speaking 
of  the  Washington  statute,  that  it  is  no  more  than  a  power  of  attor- 
ney with  limitations.  Now,  would  it  be  fair  to  let  a  husband  in  New 
York  have  a  power  of  attorney  from  his  wife  to  manage  and  con- 
trol her  property  and  not  be  treated  as  the  owner  of  its  income,  and 
at  the  same  time  to  make  the  opposite  rule  in  Washington,  where 
the  power  of  attorney  comes  from  the  statute  ? 

Coming  directly  to  the  question  propounded  by  Mr.  Hill,  the 
proposition  of  the  pending  bill  utterly  lacks  uniformity,  because  it 
singles  out  eight  States.  It  enacts  taxing  provisions  for  a  marital 
community,  but  there  are  only  8  States  that  have  that,  because 
the  words  "marital  community"  are  liable  to  be  construed  in 
accordance  with  the  intent  of  the  author  of  the  bill,  namely,  the 
marriage  status  in  the  8  States.  No  one  here  seems  to  question 
that  that  is  what  is  in  contemplation.  It  would  single  out  the  mar- 
riage relation  of  8  States  and  endeavor  to  tax  in  those  8  States 
something  not  taxed  in  the  other  40.  It  would  base  the  income 
tax  in  eight  States  on  management  and  control,  which  the  Su- 
preme Court  of  the  United  States  says  is  an  immaterial  circum- 
stance having  nothing  to  do  with  the  question  of  ownership.  In  the 
first  place,  we  say  such  a  proposal  is  not  right;  in  the  second  place, 
we  say  it  is  not  constitutional;  in  the  third  place,  we  say  it  would 
not  accomplish  a  good  or  beneficent  result  if  the  first  two  points  were 
overridden. 

The  counsel  and  the  representatives  of  the  Treasury  who  have 
addressed  the  committee,  with  the  exception  of  Miss  Carloss,  I  think, 
have  stated  that  they  do  not  claim  any  familiarity  with  the  local 
statutes.    My  recollection  is  that  Mr.'^Monarch  said— and  I  hope 
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I  do  not  unfairly  remember  his  statement — ^that  while  he  was  not 
familiar  with  the  local  community-property  laws,  he  understood, 
in  a  general  way,  that  the  husband's  management  and  control  under 
community-property  laws  was  so  unfettered  as  really  to  amount  to 
a  pjroperty  interest.  We  have  shown  what  those  laws  are  and  how 
serious  the  fettering  is.  Further,  I  want  to  say  that  every  opinion 
that  has  come  from  the  Attorney  General's  office,  every  written  opin- 
ion, relating  to  this  subject — and  they  began  in  1920,  and  there  have 
been  several — all  say  that  in  levying  an  income  tax  ownership  is  the 
criterion,  and  they  all  further  say  that  the  question  who  owns  com- 
munity property  in  community-property  States  is  a  question  that 
must  be  decided  by  the  statutes  and  local  decisions  in  those  respec- 
tive States.  I  think  I  can  point  out  later  that  the  Supreme  Court 
of  the  United  States  has  uniformly  recognized  that  principle. 

Now,  when  you  have  mathematical  computations  based  on  the 
product  of  a  constant  and  a  variable,  of  course  you  will  get  variable 
results.  Where  you  have  one  constant,  namely,  the  taxing  act  of 
the  United  States  prescribing  a  general  rule  uniform  in  its  language, 
and  48  variables,  namely,  the  State  laws  supreme  in  defining  prop- 
erty rights  of  ownership,  you  are  bound  to  have  48  variable  results. 
It  is  inevitable.  The  only  way  to  avoid  those  48  variables  is  to 
amend  the  Constitution  of  the  United  States  and  let  Congress  define 
all  property  rights,  including  the  effect  of  the  marriage  relation; 
nobody  advocates  that. 

In  the  case  of  Florida  against  Mellon,  v  hen  Mr.  Mellon  was  Secre- 
tary of  the  Treasury,  Florida  brought  suit  against  him  in  reference 
to  the  inheritance  tax.  It  claimed  that  the  inheritance  tax  was  unfair 
to  Florida.  That  is  the  case  of  Florida  v.  Mellon  (273  U.S.  12),  de- 
cided in  January  1927.  The  Supreme  Court  of  the  United  States 
said  in  throwing  Florida  out  of  court,  that  acts  of  Congress  must  be 
uniform  in  their  operation,  from  the  standpoint  of  the  United  States, 
the  Federal  Government,  and  you  cannot  use  the  local  statutes  of  a 
State  to  spell  out  lack  of  uniformity  simply  because  a  uniform  act 
operating  upon  the  various  local  situations  has  a  different  application 
in  different  States.  It  is  a  good  deal  like  the  sun.  The  sun  shines 
equally  on  all,  but  you  cannot  have  equal  shadows  when  there  are  48 
objects  standing  out  in  the  sunshine  unless  those  48  objects  are  all  of 
the  same  height,  width,  and  shape. 

Now,  if  I  can  get  this  idea  over  into  the  minds  of  the  committee, 
there  is  bound  to  be  some  inequality  in  the  application  of  every  Fed- 
eral law  that  operates  on  things  that  the  Federal  Constitution  leaves 
within  the  powers  of  the  States.  This  inequality  was  originally  bar- 
gained for  at  Philadelphia  in  1787.  It  was  the  price  then  paid  for 
our  Federal  Union.  It  is  an  inequality  that  was  again  accepted  when 
the  citizens  of  populous  States  said,  from  1895  to  1913,  "  If  you  will 
let  us  out  of  this  necessity  of  paying  an  income  tax  according  to  pop- 
ulation, we  will  accept  the  local  laws  of  each  State  as  the  basis  of 
ownership.  How  unfair  now  to  attempt  to  impose  an  income  tax 
which  in  eight  particular  States  would  depart  from  the  test  of  owner- 
ship as  defined  by  the  laws  of  those  States  and  try  to  force  some  as- 
sumed basis  of  management  and  control.  Our  community-property 
laws  are  so  ingrained  in  our  States  that  we  cannot  change  them.    I 
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cannot  regard  as  serious  the  suggestion  that  other  States  adopt  our 
system.  The  gentleman  from  Wisconsin  on  the  committee  made  a 
suggestion  along  this  line  saying  that  if  this  Treadwav  bill  is  not 
constitutional  the  only  remedy  is  for  the  other  40  States  to  adopt  the 
community-property  system.  They  will  never  do  it,  for  many  rea- 
sons. Of  course,  it  is  impossible  to  instill  into  a  grown  man  the  habits 
of  thought  that  another  has  acquired  through  a  long  life  beginning 
with  infancy.  If  I  said  to  a  man  in  New  York,  "  Here  is  what  the 
Washington  law  is  ",  and  if  I  read  Schram  against  Steele,  and  if  I 
told  him  the  other  things  that  I  have  said  here  today,  and  if  I  said, 

I  believe  m  some  cases  you  would  pay  less  taxes  in  New  York,  some 
of  the  married  people  would  pay  less  taxes,  if  they  were  to  adopt  the 
community-property  system.'^  He  would  ask,  in  astonishment,  "  Do 
you  mean  to  say  that  when  my  wife  dies,  if  I  am  only  40  or  50  years 
old,  1  have  to  divide  everything  I  have  acquired  since  marriage  with 
feer  children,  or  the  person  she  gives  her  property  to  by  will  ?  "  And 
I  say,  "  Yes;  you  must."  He  would  respond,  indignantly,  "  I  would 
not  think  of  it.  I  give  to  my  wife  a  lot  and  make  it  hers,  but  I  want 
a  reia  management  and  control  over  my  accumulations,  not  the  so- 
called    management  and  control  of  your  State.'  " 

On  what  theory,  by  what  right,  can  anyone  say  that  our  system, 
which  we  beheve  is  founded  upon  justice  and  which  works  with  satis- 
faction  in  our  State,  is  to  be  treated  with  less  finality  and  sanctity 
man  the  systems  of  other  States  ?  ^  j 

Every  married  man  wtio  succeeds,  either  moderately  or  in  a  high 
degree,  m  accumulating  property,  makes  provision  for  his  wife.    In 
Washington,  we  cannot  go  into  partnership  with  our  wives.     The 
Supreme  Court  of  Washington  says  that  the  statutory  partnership 
IS  the  Gjaly  partnership  that  can  be  formed  between  husband  and 
wife.     The  case  of  Board  of  Trade  v.  Hat/den    (4  Wash.  263) 
^ided  that  proposition.    Now,  in  New  York  and  in  Illinois,  and  in 
the  other  40  States,  what  does  a  man  do?     As  his  success  progresses 
he  transfers  property  to  his  wife,  as  a  voluntary  act.    He  gives  her 
as  much  or  as  little  as,  in  his  judgment,  he  wants  to  give,  and  as 
soon  as  he  gives  that  to  her,  the  United  States  immediately  recog- 
nizes her  title;  why  not?    It  is  a  good  title,  and  the  husband  no 
longer  has  anything  to  do  with  the  income,  even  though  the  wife 
says,     You  know  all  about  stocks  and  bonds;  you  know  all  about 
this  corner  lot  with  the  building  on  it;  you  handfle  it  for  me."    And 
lie  handles  it,  with  full  management  and  control.    Nevertheless  it 
^  ^^.\  -^T  ^J^  Washington  we  do  not  do  that  because  the  wife 
is  50-50  with  the  husband  all  the  time.    We  cannot  take  her  half 
away  from  her.    If  we  make  a  transmutation,  if  property  is  sold 
the  product  is  still  50-50  hers.    If  we  undertake  to  defraud  her  we 
can  be  stopped  by  a  court  proceeding.    We  say  this  community 
system  is  a  substitute  for  what  in  other  States  men  do  voluntarily 
and  because  m  other  States  voluntary  transfers  to  the  wife  do  not 
Fesult  in  uniting  the  income  to  the  husband's.    That  should  not  be 
done  m  our  States. 

Another  thing :  Do  not  think  that  if  this  law  were  enacted  and 
were  held  constitutional  the  wife  would  be  relieved  from  a  tax  and 
the  husband  would  pay  it;  no.  The  husband  would  pay  it  out  of 
the  community  property,  and  he  would  pay  more  tax  than  he  pays 
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now.  I  doubt  if  he  would  pay  any  more  in  proportion  to  the  ac- 
cumulations of  the  spouses  than  the  man  in  New  York  and  Massa- 
chusetts pays  now,  for  the  reason  I  have  just  mentioned.  The  volun- 
tary transfer  gives  the  wife  in  those  States  something  that  every- 
body says,  of  course,  is  hers,  and  it  is  taxed  to  her.  It  is  not 
proposed  here  to  add  tliat  to  the  husband's.  But  this  bill  proposes 
to  add  the  wife's  half  of  the  community  income  to  the  husband's 
half  of  that  income  and  also  to  his  separate  income  and  to  tax  and 
surtax  it  accordingly.  When  proponents  say  that  there  is  an  unfair 
advantage  to  us  under  the  present  law  they  mean,  analyzed,  that  we 
get  a  benefit  from  the  divided  title  of  this  property  which  we  would 
not  get  if  the  two  community  incomes  were  added  together.  Of 
course,  adding  two  incomes  together  makes  a  larger  tax.  But  they 
forget  that  they  are  not  proposing  to  apply  the  same  principle  in 
the  40  other  States  wherever  the  wife  has  been  given  property  by 
her  husband.  They  are  going  to  let  that  go  under  the  existing  law. 
They  overlook  the  fact  they  make  the  same  arrangement  voluntarily 
by  transfers  to  the  wife  and  they  propose  to  continue  the  exclusion  of 
that  income  from  the  computation  of  the  husband's  tax.  In  other 
words,  the  privilege  that  they  want  to  take  away  from  us  is  a  privi- 
lege that  the  laws  of  the  other  States  enable  citizens  there  to  accom- 
plish in  another  way.  What  rich  man  is  there,  if  he  is  worth  a 
million,  that  has  not  transferred  to  his  wife  various  large  amounts, 
given  to  his  wife  $100,000,  $200,000,  or  even  $500,000  of  his  property 
as  hers,  or  put  it  in  trust  for  her?  The  proposed  bill  leaves  the 
taxation  of  the  income  of  that  property  just  as  it  has  been. 

When  we  get  into  this  question  of  disturbing  the  systems  of 
different  States  and  saying  there  is  an  advantage  here  or  there  and 
that  this  or  that  State  should  change  its  system  or  suffer  some  pen- 
alty for  not  doing  so,  I  am  reminded  of  the  historical  incident  in 
the  Continental  Congress  which  the  committee  very  likely  will  recall. 
In  the  early  days  of  the  enthusiasm  for  the  French  alliance,  coupled 
with  detestation  of  British  tyranny,  some  enthusiastic  Member  of 
Congress  offered  a  resolution  that  French  be  declared  the  official 
language  of  the  United  States.  Another  Member  with  a  greater 
sense  of  humor  offered  an  amendment.    He  said : 

I  propose  that  we  retain  English  as  the  official  lan^age  of  the  United  States 
and  comiiel  the  people  of  England  to  learn  French  or  Greek. 

A  few  moments  for  analyzing  some  of  these  cases  cited  by  the 
proponents  of  the  bill.  The  time  is  passing  and  I  will  not  have  tune 
to  read  them  all.  I  have  before  me  excerpts  from  the  opinions  in 
these  cases,  cited  by  counsel  in  opposition  to  our  position  here.  The 
first  is  Reineke  v.  Smith  (289  U.S.  172) .  That  was  the  case  where 
a  man  owning  property  made  a  trust  with  certain  powers  of  revoca- 
tion. The  act  of  Congress  said  that  the  grantor  in  such  a  trust,  if 
he  reserved  certain  powers,  should  be  deemed  still  the  owner.  I  am 
reminded  that  when  I  was  a  young  man  living  down  in  Maine  I 
lived  in  the  town  of  Machias,  and  there  was  a  citizen  of  our  town  who 
was  going  to  move  to  Cherryfield.  He  said,  "I  will  beat  the  town 
of  Machias  and  the  other  town  out  of  1  year's  taxes."  The  towns 
there  have  jurisdiction  to  do  the  assessing  and  they  assess  property 
to  the  owner  in  the  place  where  he  resides  on  the  1st  of  April.  So 
on  March  31,  Smith  of  Machias  left  town,  packed  up  his  household' 
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goods,  sold  out  everything  he  did  not  want  to  take,  and  with  his 
family  he  drove  midway  to  Cherryfield,  arriving  at  the  town  of 
Jonesport  in  the  afternoon  of  March  31.  He  spent  the  night  of 
March  31  and  all  day  of  April  1  in  Jonesport.  He  left  Jonesport 
about  10  o'clock  on  the  2d  of  April,  arriving  shortly  after  at  the  town 
of  Cherryfield.  He  said,  "  I  cannot  be  taxed  in  Machias  because  I 
left  there  for  good  on  March  31;  they  won't  think  of  taxing  me  in 
Jonesport  because  I  was  only  passing  through  there  on  April  1. 
As  far  as  Cherryfield  is  concerned,  I  was  not  living  in  there  until  the 
2d  of  April."  His  plan  failed.  They  taxed  him  in  Machias  and 
the  tax  was  upheld.  The  court  said  that  a  status  once  acquired  con- 
tinued until  it  was  completely  changed.  A  partial  change  of  status 
is  not  recognized.  That  is  all  there  is  in  all  of  these  cases.  Why 
go  back  in  all  of  these  cases  to  trace  out  the  question  of  an  interest 
retained  by  the  grantor,  the  former  owner,  except  to  find  out  who  was 
the  owner.  In  each  case  they  taxed  the  owner  but  refused  to  recog- 
nize an  incomplete  change  of  ownership. 

Further,  let  us  bear  this  in  mind :  All  those  trust  cases  involved 
trusts  made  under  the  laws  of  the  States.  Did  anybody  question  but 
that  the  construction  of  those  trusts  was  a  matter  of  State  law,  the 
instruments  affecting  title?  The  whole  question  proceeded  on  the 
assumption  that  State  law  was  the  controlling  thing.  If  those  trusts 
had  been  void  under  State  laws  for  violation  of  the  rule  against 
perpetuities,  or  for  other  reason,  the  Federal  courts  would  have  said 
the  transfers  are  void.  Not  only  is  that  true  of  Reinecke  against 
Smith,  but  it  is  true  of  all  these  other  cases.  As  Judge  Sumners  has 
pointed  out,  Burnet  against  Harmel  was  a  case  in  Texas  that  did  not 
involve  ownership  at  all.  The  question  there  was  the  definition  of 
the  words  "  capital  gain  ",  and  the  court  held  that  while  it  would 
follow  the  laws  of  Texas  on  ownership — ^that  was  not  disputed— the 
question  of  what  was  a  capital  gain  was  a  matter  for  determination 
by  Congress.  Ownership  remained  unqualified,  as  always,  a  matter 
of  State  laws. 

Opponents  cite  Bwmet  v.  WeHs  (289  U.S.  670).  That  was  a  case 
where  the  grantor  assigned  shares  of  stock  to  a  trust  company,  the 
income  to  be  used  for  several  things,  among  others,  to  pay  the  pre- 
miums on  policies  of  insurance  on  his  own  life.  The  court  said  that 
there  was  no  attempt  to  charge  against  the  taxpayer  the  whole  in- 
come of  the  trust.  The  deficiency  assessment  was  limited  to  the  part 
of  the  income  which  was  to  be  devoted  to  keeping  the  policies  alive. 
The  court  held  that  the  grantor,  the  full  owner,  had  retained  a  sub- 
stantial interest  for  himself  in  devoting  money  to  the  payment  of 
premiums  on  the  policies  which  he  had  himself  taken  out  on  his 
own  life. 

In  Bumet  v.  Leininger  (285  U.S.  136),  the  taxpayer  made  a  pri- 
vate agreement  with  his  wife  purporting  to  make  her  a  partner. 
The  Court  said  that  a  change  in  the  members  of  the  partnership 
could  only  be  effected  with  the  consent  of  the  other  partners;  that 
their  consent  was  not  asked  for  or  obtained;  that  the  instrument 
amounted  only  to  this:  That  the  husband  in  substance  agreed  to 
give  to  his  wife  an  interest  in  what  he  should  receive  out  of  the 
partnership.  The  Treasury  uniformly  recognizes  partnerships  in 
the  40  other  States,  even  when  husbands  and  wives  are  the  partners, 
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as  entirely  proper  and  husbands  and  wives  are  allowed  to  divide 
the  income  accordingly.  That  would  have  been  done  in  Burnet 
against  Leininger  if  the  other  partners  had  been  consulted  and  had 
consented  to  enlarge  the  partnership. 

Taft  V.  Bowers  (278  U.S.  470) :  I  think  Mr.  Monarch  cited  the 
same  case  in  the  lower  court,  where  the  title  is  Bowers  v.  Taft  (20 
Fed.  (2d)  561).  There,  the  question  was  this:  Congress  enacted  an 
amendment  to  the  income-tax  law  which  was  sustained  to  this  effect: 
That  if  a  man  owning  property  gives  it  to  a  donee  and  the  donee 
later  sells  it,  the  cost  base  for  determining  the  taxable  net  capital 
gam  shall  be  not  the  value  at  the  time  the  donee  accepted  it  but 
the  cost  to  the  donor.  It  is  another  case  of  finding  the  owner  and 
tracing  through.  The  Court  said  that  under  former  decisions  the 
settled  doctrine  is  that  the  sixteenth  amendment  confers  no  power 
upon  Congress  to  define  or  tax  as  income,  without  apportionment, 
something  which  theretofore  could  not  have  been  properly  regarded 
as  income.  The  statute  under  which  this  assessment  was  made 
was  in  effect  at  the  time  that  the  donor  gave  the  property  to  his 
daughter— I  think  the  donee  was  a  daughter— and  she  sold  it  at  a 
greatly  enhanced  value.  Bear  in  mind  the  daughter— if  it  was  the 
daughter— was  the  undisputed  owner  and  the  tax  was  assessed 
against  the  owner,  the  daughter,  for  a  capital  gain  realized  by  her. 
The  question  was.  How  much  capital  gain  ? 

The  court  said  that  in  truth  the  stock  represented  only  a  single 
investment  of  capital,  that  made  by  the  donor,  and  when,  through 
a  sale  or  conversion  the  increment  was  separated  therefrom,  it  be- 

.  came  income  from  that  investment  in  the  hands  of  the  respondent 
subject  to  taxation  according  to  the  very  words  of  the  sixteenth 
amendment-;  that  by  requiring  the  respondent  to  pay  a  part  into 
the  Public  Treasury,  Congress  deprived  her  of  no  right  and  sub- 
]^ted  her  to  no  hardship ;  that  she  accepted  the  gift  with  knowl- 
edge of  the  statute  and  as  to  the  property  received  voluntarily  as- 
sumed the  position  of  her  donor ;  that  when  she  sold  the  stock  she 
actually  got  the  original  sum  invested,  plus  the  entire  appreciation 
and  only  out  of  the  latter  was  she  called  upon  to  pay  the  tax  de- 
manded. She  had  the  whole  sum  and  the  Government  said  by  ac- 
cepting the  gift  which  had  cost  her  nothing,  she  had  elected  to 
assume  the  liability  of  the  former  owner. 

So,  also,  with  Rem£cke  v.  Smith  (289  U.S.  172).  This  also  was 
a  trust,  and  the  question  was  as  to  the  liability  of  the  grantor  in  an 
uncompleted  transaction.  So,  again,  quoting  the  French— I  seem 
to  have  French  on  my  mind  this  morning,  perhaps  as  a  result  of 
considering  certain  phases  that  have  come  down  in  some  States 
from  old  French  times— the  more  it  changes,  the  more  it  is  the  same 

thing.    Ihe  more  you  analyze  the  question  who  is  taxable  for  income, 

the  more  you  come  back  to  the  question  of  ownership  and  noth- 

mg  else. 

When  I  read  the  language  of  this  bill  which  proposes  to  enact 
that  for  certain  purposes— vital  to  us— the  property  of  a  marital 
community  shall  be  considered  as  the  property  of  the  husband  and 
that  the  income  of  the  marital  community  shall  be  considered  as  the 
income  of  the  husband,  I  am  reminded  of  the  old  conundrum  "  How 
many  legs  would  a  dog  have  if  you  considered  his  tail  one?'"    The 
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answer,  *'  He  would  have  four,  because  considering  it  one  would 
not  make  it  one." 

Mr.  Hill.  Before  you  conclude  your  statement,  I  would  like  to 
call  attention  to  a  suggested  amendment  by  Mr.  Monarch,  who 
appeared  here  from  the  Department  of  Justice.  He  suggested  an 
amendment  in  the  bill  before  us,  on  line  5,  that  we  strike  out  the 
f ollowmg  language :  "  property  of  the  marital  community  shall  be 
considered  as  the  property  of  and  ",  leaving  only  as  the  subject  of 
the  proposed  tax  in  the  bill  income  of  the  marital  community.  And 
that  that  should  be  considered  as  the  income  of  the  spouses.  I  would 
like  to  get  your  reaction  as  to  the  constitutionality  of  the  bill,  if 
amended  as  he  suggests.  Also,  do  you  think  it  would  be  constitu- 
tional if  you  put  in  the  statute  a  provision  taxing  the  salary  entirely 
to  the  person  who  earned  it  in  these  community-property  States? 

Mr.  DoNwoRTH.  I  think  that  Mr.  Monarch  made  a  number  of  sug- 
gestions. I  think  his  first  suggestion  contemplated  striking  out 
certain  clauses  and  then,  in  addition  to  that,  he  handed  in  to  the 
committee  a  typewritten  suggestion.  Have  you  in  mind  his  verbal 
amendment  to  the  bill  itself  or  this  typewritten  suggestion? 

Mr.  Hill.  I  want  to  get  your  reaction  to  his  suggestion.  If  he 
has  stated  it  there  in  fixed  language,  perhaps  you  had  better  refer 
to  that  in  making  your  comments. 

^i^j  I>0NW0RTH.  Mr.  Fulbright  suggests  that  the  question  you 
would  hke  to  have  me  answer  might  be  stated  in  another  way,  along 
this  line:  Suppose  a  bill  were  oflPered  that  either  throughout  the 
United  States  or  only  in  the  community-property  States  would 
propose  to  tax  salaries  to  the  producer ;  which  did  you  mean  ? 

Mr.  Hill.  I  had  reference  to  the  bill  before  the  committee,  and' 
the  change  m  the  language  which  he  suggested  in  this  bill  now 
before  the  committee,  H.K.  8396. 

Mr.  DoNwoRTH.  I  do  not  know  whether  Mr.  Monarch  intended 
the  bill,  if  amended  as  he  suggested,  would  apply  only  to  the  com- 
munity-property States  or  to  be  general.  My  answer  may  have  to 
be  more  or  less  varied  accordingly. 

Mr.  Hill.  I  understand  that  in  the  bill  the  language  would  re- 
main, if  his  suggestion  should  be  adopted  as  an  amendment,  "  that 
for  the  purpose  of  determining  the  income-tax  liability  of  any  in- 
dividual during  any  taxable  year  beginning  after  December  31,  1933, 
income  of  a  marital  community  shall  be  considered  as  the  income  of 
the  spouse  who  has  the  management  and  control  thereof  under  the 
%F  -^^  jurisdiction  in  which  the  marital  community  exists." 
Mr.  DoNwoRTH.  And  then  he  would  single  out  salaries  for  spe- 
cial treatment,  you  mean? 

Mr.  Hill.  You  understand  this  bill  is  designed  to  apply  only  to 
the  community-property  States  ?  irsr  ^        j 

Mr.  DoNwoRTH.  Yes,  sir. 

Mr.  Hill.  And  to  the  income  of  the  marital  community  in  com- 
munity-property States? 

Mr.  DoNWORTH.  Yes,  sir. 

Mr.  Hill.  I  take  it  that  it  was  his  intention  to  confine  the  subject 
to  incomes  in  community-property  States. 

Mr.  DoNwoRTH.  On  that  assumption,  then,  what  do  you  under- 
stand to  be  his  definite  amendment? 
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Mr.  Hill.  I  marked  it  on  the  bill  when  he  was  before  the  com- 
mittee. Here  is  what  the  suggested  amendment  is:  Beginning  on 
line  5  of  the  bill,  after  the  figures  "1933",  strike  out  the  balance 

u      jfi  ^  ^^^  ^^^^  P^^  ^^  ^^^^  ^  ^^^^  *^  ^^^  including  the  word 

and  ,  so  that  it  will  read,  "  that  for  the  purpose  of  determining 
the  income-tax  liability  of  any  individual  during  any  taxable  year 
beginning  after  December  31,  1933,  income  of  a  marital  community 
shall  be  considered  as  the  income  of  the  spouse  who  has  the  man- 
agement and  control  thereof  under  the  law  of  the  jursdiction  in 
which  the  marital  community  exists  ",  and  so  forth. 

Mr.  DoNwoRTH.  I  understand  the  point  precisely.  I  think  the 
amendment  is  immaterial  one  way  or  the  other.  It  is,  I  think,  fairly 
clear  that  the  words  proposed  to  be  stricken  out,  namely,  all  of  line 
5  after  1933,  down  to  and  including  the  word  "  and  "  in  line  6  are 
put  into  the  bill  for  the  sake  of  furnishing  what  we  might  call  a 
moral  background  or  a  legal  background  to  what  follows,  because, 
it  you  are  going  to  tax  the  income  as  income  of  one  person,  the  lea- 
^^Tii  ?u  ^b  u^^^^  possibly  desirable,  are  not  material  in  the  result. 

All  that  this  stricken-out  language  means  is  that  because  the  pro- 
ponents consider  the  property  of  a  marital  community  to  be  the 
property  of  one  spouse,  therefore  they  are  going  to  consider  the 
income  as  the  income  of  one  spouse.  That  is  the  way  I  get  it.  But 
the  community-property  system  is,  of  course,  a  unit.  We  who  have 
lived  under  it  and  like  it,  although  it  was  adopted  40  years  before 
any  J^ederal  income  tax  was  in  anybody's  mind;  it  would  meet  with  a 
90-percent  vote  of  the  men  and  women  in  Washington  today,  reorard- 
iess  of  any  question  of  income  tax.  The  Federal  income  tax'' is  a 
much  more  recent  thing  and  had  nothing  to  do  with  it  at  all,  but  we 
nice  this  just  arrangement  of  marital  property  rights.  There  would 
'f  X  rankling  feeling  in  these  8  States  that  would  last  a  long  time 
IrJFu^u^^^  ^^^^  ^^^  Representatives  of  those  States  were  out- 
voted by  the  Representatives  of  the  other  40  States  in  trying  to 
Fif5i  f^^V^ther  relationship  in  these  States  for  the  purposi  of 
J^  ederal  taxation,  different  from  what  we  have  got.  I  do  not  think 
the  striking  out  of  that  would  affect  anything  I  have  said. 

Mr  Hill.  Regardless  of  the  reference  here  to  the  income  of  the 
marital  community,  do  you  think  it  would  be  constitutional  for 
f^ongress  to  enact  a  provision  taxing  the  salary  entirely  to  the  person 

Tf  tVatTakr  S''^^^'''^^^"^  ""^  ^^""^  *^^  ^^""^  ^^"^  '^^'  ^^  ^"^  ownership 
Mr.  DoNwoRTH.  My  whole  argument,  I  think,  leads  to  the  other 
conclusion.  Let  me  also,  as  long  as  you  have  reminded  me  of  it 
refer  to  the  Hoeper  case.  Let  us  remember  this :  In  Wisconsin  it 
was  a  State  tax,  a  local  State  tax,  and  this  is  the  reason  why  the  dis- 
tinction our  opponents  are  trying  to  draw  has  no  application.  Read 
the  dissent  m  the  Hoeper  case.  Justice  Holmes  and  a  few  others 
dissented  and  there  was  pretty  good  logical  ground  for  their  dis- 
sent. Why?  They  said  at  common  law  there  is  no  doubt  this 
whole  thing  could  be  taxed  to  the  husband;  he  owned  it  and  the 
^wer  that  laid  the  tax  had  power  to  go  back  to  the  common  law 
if  it  wanted  to,  on  domestic  relations,  and  that  is  all  there  is  in  the' 
dissent.  Three  able  judges  dissented;  they  did,  but  only  on  this 
ground.     1  hat  if  the  tax  had  been  imposed  when  the  first  family  of 
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settlers  arrived  in  Wisconsin,  it  would  have  been  constitutional  be- 
cause the  same  authority  that  levied  the  tax  had  the  absolute  con- 
trol over  domestic  relations  originally,  the  titles,  definitions  of  titles, 
ownership,  and  everything  else. 

Mr.  HiLii.  That  was  statutory  authority. 

Mr.  DoNwoRTH.  Yes;  statutory  authority;  it  was  a  State  tax  and 
Justice  Holmes  said  what  they  have  done  here  is  to  amend  all  these 
new  modern  privileges  of  the  wife  and  then  cut  back  to  the  common 
law,  and  they  have  said  that  the  wife  can  do  this,  that,  and  the  other 
thing,  and  so  forth,  but  for  taxing  purposes  we  reenact  the  common 
law  on  this  one  point  That  is  what  he  said.  Now,  his  dissent  does 
not  apply  at  all  here.  Does  anvbody  claim  that  the  United  States 
can  reestablish  the  domestic  relations,  going  back  to  the  common 
law,  in  any  of  these  States?  There  is  no  common  law  for  the  United 
States.    We  give  full  effect  to  the  majority  and  the  minority  here. 

Answering  your  question,  there  is  only  one  test  of  liability  for  an 
income  tax  of  the  United  States  in  these  cases  I  have  cited.  That 
test  is  ownership.  It  is  still  the  old  direct  tax,  and  you  can  tax 
income  to  nobody  but  the  owner  or  the  one  who  has  been  the  owner 
and  who  has  tried  to  rid  himself  of  liability  by  a  partially  completed 
transaction.  That  is  the  only  case  they  recognize  where  the  present 
owner  is  not  responsible  for  the  tax. 

Mr.  Hiix.  That  is  based  on  the  fact  that  in  the  community-prop- 
erty States  the  salary  owned  by  either  spouse  is  the  community 
income  and  owned  in  equal  parts  by  both. 

Mr.  DoNWORTH.  It  is,  and  look  at  the  injustice,  taking  the  case 
where  the  husband  is  sick  and  his  wife  runs  the  business,  and  the 
husband  may  have  inherited  $50,000  as  separate  property.  The  wife 
runs  this  business;  she  earns  all  the  money;  they  are  going  to  take 
the  income  she  earns  and  add  it  to  the  separate  income  of  the  hus- 
band. When  you  say  it  is  the  property  of  the  husband,  then  you 
add  his  separate  property  to  it  and  this  community  stands  the  added 
surtax  of  the  wife's  earnings  on  top  of  those  of  the  husband.  You 
know,  in  the  State  of  Washington,  when  the  wife  is  injured  in  an 
automobile  or  any  other  kind  of  an  accident,  that  the  recovery  for 
the  impairment  of  her  health  and  the  ruin  of  her  body  is  community 
property. 

Mr.  Shallenberger.  Before  leaving  Mr.  Hill's  question,  as  I  un- 
derstand it,  the  salary,  no  matter  how  much  it  is,  the  wife  under  the 
law  is  entitled  to  her  half.  Could  you,  under  the  Constitution,  pass 
a  law  that  would  give  that  entirely  to  the  husband,  or  has  she  a  con- 
stitutional right  which  you  cannot  take  away? 

Mr.  DoNwoRTH.  As  to  the  future,  we  could.  All  the  accumula- 
tions of  the  past  belong  one  half  to  the  wife. 

Mr.  Shallenberger.  That  can  be  modified  the  same  as  you  saj  we 
can  modify  many  other  things,  which  were  not  the  original  ideas 
of  the  community-property  laws. 

Mr.  DoNWORTH.  But  the  question  of  salaries  is  so  intimately  tied 
up  with  the  whole  situation  that  I  do  not  think  it  would  be  possible 
to  contemplate  it. 

Mr.  FuLBRiGHT.  Might  I  interpolate  at  this  juncture  that  in  Texas 
they  could  not  do  it  for  the  future.  The  legislature  undertook  to  pass 
an  act  attempting  to  do  that,  and  it  was  declared  unconstitutionaL 
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Mr.    Hill.  You    have    a    State    constitutional    provision    pro- 
hibiting it?  f  F 

Mr.  FuLBRiGHT.  Yes. 

Mr.  Don  WORTH.  I  may  leave  this  thought;  in  some  of  the  remarks 
made  early  m  this  hearing  the  question  of  salaries  is  mixed  up  with 
everything  else  as  if  it  were  all  alike.  In  certain  cases  there  is  prob- 
ably a  temporary  advantage  from  the  division  of  salaries,  notwith- 
standing the  fact  if  the  wife  dies  before  the  salary  is  collected,  or 
dies  while  it  is  in  the  bank,  the  husband  has  to  give  50  percent  of  that 
unspent  salary  to  her  children  or  her  legatees,  and  it  is  only  in  the 
event  that  he  lives  out  the  year  and  collects  it  and  probably  spends 
it  that  there  is  any  advantage  even  on  salaries.  But  I  want  to  say 
this  very  positively,  that  an  analysis  of  the  whole  situation  will  show, 
I  think,  that  it  is  a  very  partial  picture,  to  take  the  quesion  of  a 
man  s  salary  and  compare  it  to  the  New  York  or  some  other  noncom- 
munity  property  State  case,  because  the  rest  of  the  picture  comes  in 
too.  This  bill  proposes  to  create  what  we  call  an  artificial  situation, 
^u^  '^ J?^  ^^  ^^^  ^y  any  authority  that  has  a  right  to  enact  a  law  on 
the  subject,  because  with  all  respect  I  do  say  that  this  question  of 
salaries  is  all  mixed  up  in  one  general  scrambling,  and  if  you  say  a 
man  in  Washington  must  report  his  whole  salary  the  same  as  he  does 
m  JNew  York,  let  us  file  interrogatories,  as  we  say,  to  the  New  York 
man. 

Question.  How  much  salary  do  you  get  ? 
Answer.  Oh,  $100,000. 

Question.  Have  you  transferred  any  property  to  your  wife? 

Answer.  Yes ;  I  have. 

Question.  How  much  have  you  transferred  ? 

Answer.  $200,000. 

Question.  Do  you  add  the  income  from  that  to  your  income « 

Answer.  No ;  I  do  not. 

Of  course,  he  does  not ;  and  you  all  come  back  to  the  question  of  the 
unfairness  of  taking  a  particular  thing  and  pointing  that  out  as  the 
decisive  and  deternuning  thing.  The  community-property  system 
IS  eminently  fair ;  it  was  adopted  40  years  before  a  Federal  income 
tax  was  thought  of,  without  any  idea  whatever  of  evading  anything  • 
and  we  say  we  should  not  be  treated  like  Cinderellas.  We  adopted  a 
system  that  is  more  time-honored  than  the  barbarous  system  of  the 
common  law  that  the  40  States  every  few  years  depart  from  more 
and  more  to  try  to  get  into  a  just  situation.  We  adopted  the  commu- 
nity-property system  40  years  before  a  Federal  income  tax  was 

?r ^  o     '  ^^^  ^®  ^^^  ^^^^  ^^  ^  treated  with  justice.    I  thank  you. 
Mr.  Shallenberger.  Thank  you  very  much. 

Mr.  Frear.  I  have  not  had  the  privilege  of  hearing  what  you  have 
said,  but  I  understand  from  my  colleagues  that  you  have  made  a 
very  excellent  presentation. 

Mr.  DoNwoRTH.  Thank  you. 

Mr.  Frear.  I  want  to  ask  this  question,  and  this  is  the  one  question 

lu  ^A  cf  ^^^  ^^  "^'  ^^^*  ^^'  ^^^^®  ^^  "s  who  are  connected  with 
lu  Ja  §^^*^-  -"■*  IS  not  just  for  one  who  receives  a  salary  in  anv  of 
the  40  states  to  have  to  pay  more  out  of  that  salary  to  the  Federal 
Government  than  the  one  who  resides  in  the  community  States, 
lake,  for  illustration,  we  will  say,  that  my  salary  is  $10,000,  which 
it  is  not,  but  we  will  assume  that  it  is.  ^       ^    ?      > 
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Mr.  DoNWORTH.  It  will  be  soon. 

Mr.  Frear.  And  the  representative  from  the  community-property 
State  has  the  same  salary,  and  yet  I  pay  $180  more  in  taxes  to  the 
Federal  Government,  notwithstanding  that  the  two  salaries  are  the 
same.  Now,  the  question  arises,  How  can  that  be  adjusted? — ^because, 
on  the  face  of  it.  it  is  unfair  and  unjust.  There  may  be  other  ques- 
tions involved,  but  would  the  other  40  States  have  to  adopt  the 
community-property  laws  to  escape  that  situation,  or  what  would  be 
your  suggestion  ?    I  do  not  want  to  put  an  unfair  question. 

Mr.  DoNWORTH.  I  welcome  the  question. 

Mr.  Frear.  We  are  all  interested  in  the  subject. 

Mr.  DoNWORTH.  I  welcome  the  question ;  it  is  germane  and  entirely 
proper.  I  have  been  answering  that  question  for  the  last  hour  and  a 
hair,  Mr.  Frear,  and  it  would  be  a  repetition  of  my  argument  to 
answer  it  completely. 

Mr.  Frear.  I  would  not  ask  you  to  do  anything  like  that.  It  seems 
to  me  that  it  is  manifestly  unfair,  on  the  face  of  it,  that  I  should 
pay  $180  more  to  the  Federal  Government  than  my  colleague  from 
the  community  State  who  receives  the  same  salary. 

Mr.  DoNwoRTH.  Will  you  permit  me  to  make  a  further  observation  ? 

Mr.  Frear.  Yes ;  I  simply  give  that  as  an  illustration. 

Mr.  DoNWORTH.  I  thoroughly  sympathize  with  the  point  of  view. 
As  I  stated  to  the  gentlemen  of  the  committee  before  your  arrival, 
I  began  the  practice  of  law  in  the  State  of  Maine  and  practiced  there 
several  years  and  acquired  a  reasonable  familiarity  with  the  other 
point  of  view.  You  take  the  item  of  salary  as  the  only  thing 
involved,  and  you  believe  there  is  an  advantage  to  the  citizen  of  the 
community-property  State.  I  do  not  think  that  there  is  any  real 
advantage  to  the  citizen  of  the  community-property  States  as  a  whole, 
by  and  large,  and  on  the  average,  in  paying  his  tax  in  the  community- 
property  system. 

Mr.  {"rear.  Let  us  see;  the  testimony  of  the  lady  who  was  here 
yesterday  was  that  in  the  State  of  Texas,  for  instance,  the  husband 
has  power  to  transfer  property  and  necessarily  or  naturally  there 
occurs  an  assumption  not  only  of  control  but  of  individual  ownership, 
although  the  title  is  vested  in  the  wife,  under  the  law.  Would  it 
extend  beyond  salaries  in  cases  of  that  kind,  where  that  power 
existed? 

Mr.  DoNWORTH.  I  would  not  have  you  feel  that  I  am  not  entirely 
willing  to  be  questioned ;  I  like  to  have  the  questions  put  and  I  like  to 
answer  them,  but  we  are  reaching  the  adjournment  hour  and  I  feel 
that  I  ought  to  make  my  answer  short.  The  injustice  of  this  bill, 
for  one  thing — and  it  is  full  of  injustices — is  that  in  order  to  accom- 
lish  what  you  have  in  mind  it  accomplishes  a  great  deal  more.  You 
will  understand,  of  course,  that  under  the  community-property  sys- 
tem, there  are  three  kinds  of  property :  The  separate  property  of  the 
wife,  the  separate  property  of  the  husband,  and  the  community  prop- 
erty. While  theoretically  this  bill  does  not  touch  the  separate  prop- 
erty income  of  either  one,  it  does  touch  it  vitaUy. 

Mr.  Frear.  They  tried  to  touch  it  under  the  Wisconsin  law  and 
they  could  not. 

Mr.  DoNwoRTH.  Yes;  and  I  believe  the  same  constitutional  point 
applies  here  and  forbids  touching  it.    But  aside  from  that,  and  con- 
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sidering  the  question  of  fairness,  I  will  show  you  how  the  proponents 
of  this  bill  are  trying  to  touch  it.  When  we  make  our  returns  they 
come  under  three  heads ;  the  wife  says, "  I  got  from  my  father  $10,000 ; 
here  is  my  income."  The  husband  says,  "  I  got  from  my  father,  or  I 
had  when  I  married — ^the  most  of  my  success  was  before  I  married — 
I  had  $200,000;  since  then — we  have  been  20  years  together,  and  we 
have  done  very  well— we  have  accumulated  some  more."  This  bill 
proposes  to  take  this  income  of  the  community  property  and  salaries, 
or  what  not,  and  by  calling  it  the  individual  income  of  the  husband, 
is  going  to  consider  it  as  his  individual  income  and  tax  and  surtax 
it  accordingly.  That  is  the  purpose  of  it,  and  the  community 
property  will  pay  that  tax.  The  wife  will  pay  not  only  enough  to 
cover  the  tax  on  her  half  of  the  community  income,  but  she  will 
find  her  half  of  the  community  income  added  to  her  husband's  sep- 
arate income  and  surtaxed  a  high  aggregate.  She  has  no  interest 
in  her  husband's  separate  income,  but  it  will  measure  her  tax. 

Mr.  Frear.  Do  you  mean  to  say  she  will  contribute  part  of  that, 
providing  all  the  money  is  turned  over  to  her  in  the  business? 

Mr.  DoNwoRTH.  No;  the  turning  over  is  not  vital.  The  minute 
she  dies,  the  husband  has  to  divide  the  community  property  with  her 
children;  not  his,  and  with  her  legatees  or  devisees,  if  she  has  made 
a  will ;  and  he  will  find  at  once  that  he  has  not  only  lost  his  wife,  but 
he  has  lost  half  of  his  property.  This  whole  thing  must  be  viewed 
as  a  whole.  The  wife  is  earning  money  herself.  I  do  not  know 
what  proportion  of  wives  in  our  State  work  in  one  way  or  another, 
but  they  do  earn  money  and  they  often  work  outside  the  home. 

Mr.  Frear.  Do  you  mean  she  is  drawing  a  salary  or  wages  ? 

Mr.  DoNWORTH.  Yes;  or  working  in  a  store  owned  by  the  two 
spouses. 

Mr.  Frear.  Would  you  say  that  of  10  percent  of  the  married 
couples  the  wife  is  doing  that  ? 

Mr.  DoNWORTH.  It  would  be  hard  to  form  an  estimate.  But 
whatever  she  does,  she  does  not,  as  in  other  States,  receive  capital 
gifts  from  her  husband.  The  law  creates  a  half  interest  in  her  of 
post-marriage  earnings  instead  of  leaving  the  provision  to  the  hus- 
band as  in  other  States. 

Mr.  Frear.  I  was  wondering  what  proportion  of  them  worked: 
I  had  not  thought  of  that  before. 

Mr.  DoNwoRTH.  Not  only  that,  but  there  are  lots  of  businesses 
where  the  wife  is  in  the  shop  every  day,  small  businesses  particularly, 
enough  so  it  amounts  to  a  difference  of  $100  or  $200,  and  where  the 
wife  works.  One  of  the  other  injustices  of  this  bill  is  that  it  is 
proposed  to  take  the  community-property  system  and  not  to  ignore 
it  altogether,  as  Mr.  Monarch  intimated  might  be  done.  The  pro- 
ponents of  this  bill  are  going  to  follow  this  community-property 
system  up  to  a  certain  point  and  then  depart  from  it.  Why  are  you 
going  to  add  those  two  incomes  together;  not  simply  salary,  but  all? 
Why?  Because  the  law  of  the  State  says  they  belong  to  both.  This 
law  would  compel  us  to  add  the  income  of  all  property  acquired 
after  marriage,  but  will  not  follow  through  on  the  State  law. 

Mr.  Frear.  Excepting  the  wife's  separate  property. 

Mr.  DoNWORTH.  All  acquired  after  marriage. 

Mr.  Frear.  All  acquired  after  marriage;  yes. 
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Mr.  DoNwoRTH.  You  are  going  to  adopt  the  State  definition  of 
what  community  property  is.  I  beg  your  pardon;  the  proponents 
here  are  going  to  take  the  community -property  system ;  they  like  it ; 
it  is  fine  up  to  the  point  of  uniting  the  two  incomes,  and  when 
they  have  them  united,  although  the  very  law  that  united  them  says 
it  is  owned  50-50,  Congress  would  be  made  to  say:  "No;  we  will 
unite  it  but  will  add  that  to  the  husband's  income." 

Mr.  Frear.  But  they  do  not  disturb  the  property ;  all  they  disturb 
is  the  control  of  the  income. 

Mr.  DoNwoRTH.  I  do  not  think  that  result  follows. 

Mr.  Frear.  Just  the  same  as  in  the  other  40  States.  Separate 
property  is  just  as  sacred  in  the  community-property  States  as  it  is 
in  the  other  40  States. 

Mr.  DoNwoRTH.  That  is  something  Congress  cannot  touch. 

Mr.  Frear.  And  would  not  desire  to  do  so. 

Mr.  DoNwoRTH.  But  when  you  take  money  in  taxes,  you  are  taking 
money  out  of  something.  I  say,  to  arrive  at  the  amount  of  the  taxes 
it  is  proposed  to  follow  the  law  of  the  community  States  to  the  point 
of  uniting  the  two  incomes;  I  mean,  everything  acquired  after  mar- 
riage, and  then  you  superadd  this  combined  income  onto  the  hus- 
band's individual  tax. 

Mr.  Frear.  Of  course,  you  feel  that  this  is  an  injustice,  but  what 
is  your  judgment  in  regard  to  letting  the  case  go  to  the  Supreme 
Court  and  allowing  the  Court  to  decide  it?  We  have  nothing  to 
decide  here,  except  to  make  a  recommendation  to  the  full  committee. 

Mr.  DoNwoRTH.  I  remember  you  made  that  suggestion  clearly  yes- 
terday. The  though  is  thi&:  By  passing  the  statute  along  these 
lines,  we  could  bring  into  the  Treasury  from  the  community-prop- 
erty States  a  considerable  sum  of  money.  The  other  gentlemen  who 
will  follow  me  will  call  attention  to  how  much  that  might 
bring  in.  I  think  it  is  very  very  much  less  than  has  been 
suggested  here.  It  is  suggested  that  because  the  enactment  might 
bring  in  a  considerable  sum  of  money,  therefore  let  us  pass  it  and 
put  it  up  to  the  Supreme  Court;  that  is  your  suggestion? 

Mr.  Frear.  It  would  put  the  States  on  a  parity  in  reference  to 
certain  income  on  which  the  Federal  tax  is  levied. 

Mr.  DoNWORTH.  I  do  not  think  there  is  any  advantage  to  the  com- 
munity-property States  in  actual  operation  as  compared  to  non- 
community-property  States. 

Mr.  Frear.  Then  what  is  the  objection  to  letting  it  go  to  the 
Supreme  Court,  because  the  Court  is  going  to  take  all  these  elements 
into  consideration? 

Mr.  DoNWORTH.  I  had  not  quite  finished  the  thought. 

Mr.  Fhear.  Pardon  me. 

Mr.  Don  WORTH.  In  New  York  the  successful  man  who  has  accu- 
mulated, we  will  say,  $400,000  or  $500,000  after  marriage,  if  he  is 
the  right  kind  of  a  man  and  he  has  a  good  wife,  as  the  majority  of 
men  are  and  do,  he  is  going  to  turn  over  to  his  wife  a  considerable 
sum  of  money,  either  direct  or  in  trust.  He  is  not  going  to  wait 
until  he  dies,  and  he  does  turn  over  to  her  perhaps  $200,000  in  bonds, 
or  he  gives  her  a  building,  and  from  that  time  on  she  pays  the  taxes 
on  that  and  it  is  not  superadded  either  to  his  salary  or  to  anything 
he  has  got. 
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Mr.  Frear.  What  happens  now,  since  the  gift  tax  has  been  put 
into  effect,  in  a  situation  such  as  that? 

Mr.  DoNwoRTH.  He  can  give  away  $5,000  to  each  member  of  the 
family,  and  he  can  give  away  up  to  $50,000. 

Mr.  Frear.  He  can  do  that,  but  does  he  do  it? 

Mr.  DoNwoRTH.  He  does  and  has  been  doing  it,  as  far  as  mv 
knowledge  goes. 

Mr.  Frear.  The  Treasury  reports  indicate  that? 

Mr.  DoNwoRTH.  The  Treasury  reports  do  not  indicate  the  fact,  if 
you  get  me.  When  Mrs.  John  Smith  of  New  York  has  $200,000  in 
bonds,  assuming  they  are  taxable,  given  to  her  by  her  husband ;  the 
reports  do  not  show  where  she  got  that  $200,000;  there  is  nothing 
m  the  statistics  of  the  Treasury  Department  to  show  that.  It  is  hers 
and  she  pays  the  tax  on  it  and  it  is  not  superadded  to  the  husband's 
income.  In  Washmgon,  instead  of  the  voluntary  transfer,  the  law 
creates  m  her  this  interest  from  the  time  the  property  comes  into  the 
marital  union. 

Mr.  Frear.  He  can  give  the  additional  amount,  if  he  chooses. 

Mr.  DoNwoRTH.  He  does  not  want  to  impoverish  himself.  What 
1  am  saying  is  that  in  noncommunity  States,  in  the  many  large 
voluntary  transfers  by  husbands  to  wives,  there  is  and  long 
has  been  a  substitute  for  the  community  property;  what  is 
done  by  voluntary  act  is  substantially  the  same  thing.  There  is 
nothing  in  the  Government  reports  to  show  it,  and  then  the  ad- 
vantage that  I  spoke  of  m  noncommunity  States  is  an  advantage  not 
reflected  in  the  Government  returns  for  the  reasons  I  have  stated. 

Mr.  J^rear  Then  the  proper  way  to  meet  that  situation  is  to  have 
the  reports  bring  that  information  out  and  indicate  exactly  what 
the  situation  is  in  New  York  and  other  States,  so  that  the  Federal 
Government  can  reach  out  and  do  justice  to  both.    Is  that  not  a 

Mr.  Donworth.  If  you  can  get  an  administerable  bill  that  would 
go  back  to  ihe  ongin  of  every  dollar  of  property.  I  have  been  mar- 
ried to  my  preseiit  wife  for  45  years  and  have  been  fairly  successful, 
with  my  wife  s  help,  and  I  have  not  given  her  $1  of  capital,  because 
she  has  as  much  as  I  have.  If  I  lived  in  New  York  I  woild  have 
given  her  quite  a  large  amount  of  money  and  she  would  pav  an 
mdependent  tax  on  it  and  these  gentlemen  of  the  Treasury,  as  far  as 
XutT  ^"^^     ""^  ^^^^"  ^^  *^^  returns,  would  not  know  anything 

Mr.  Frear.  Not  under  present  returns? 
Mr.  Donworth.  Or  under  any  other  system. 

^nf^""'  ^^l  I-^^V  ^'■^'''f  ^^  ^^  ""'^^^  P^^^  ^e  can  devise  for  the 
future,  which  this  law  is  designed  to  reach. 

Mr.  Hill.  Does  Congress  have  the  right  to  prevent  a  man  from 

SfhatT^         property  if  he  wants  to;  has  it  any  power  to  pre- 

2hL¥:ZT^^l  is.unfortuna^  that  Mr.  Frear  has  missed  so 
fKw*  "^T^*  }}M''''^^^  ^^  ^^^^,  going  to  take  up  the  question  of 


124 


COMMUNITY  PROPERTY  INCOME 


COMMUNITY  PROPERTY  INCOME 


125 


( 


' 


Mr.  DoNWORTH.  The  opposition  to  this  bill  is  based  on  three  lines : 
Firet,  it  is  unfair;  second,  it  is  unconstitutional;  and  third,  it  would 
not  accomplish  a  desirable  result.  I  am  afraid  that  the  gentleman 
from  Wisconsin  assumes  the  unfairness  to  exist  simply  because  if 
you  take  salaries  as  an  isolated  matter,  it  would  be,  but  then  you 
should  bear  in  mind  that  the  freedom  of  gifts,  aside  from  the  tax- 
ability of  it,  is  unimpaired,  and  has  been  exercised  in  New  York  and 
other  States  tremendously  up  to  date.  You  are  not  going  to  make 
this  community-property  bill  prospective  in  fact.  Husbands  and 
wives  have  been  accumulating  community  property  in  these  eight 
States  many  years.  The  income  from  those  past  accumulations  would 
be  taxed  as  a  unit  under  this  bill.  The  gentleman  from  Wisconsin 
mistakenly  thinks  this  will  be  prospective. 

Mr.  Frear.  Let  me  take  another  illustration,  not  confining  it  to 
salaries.  Here  is  a  man  with  a  business  and  say  he  makes  $100,000 
a  yeir  net  profits  from  the  business  and  it  is  reported.  Now,  in 
the  community-property  States,  of  course,  it  is  divided  evenly  be- 
tween the  husband  and  wife.  It  is  not  in  the  other  States  unless 
he  makes  a  transfer  to  the  wife.  He  pays  the  income  tax  in  the 
higher  brackets  on  the  whole  thing;  irrespective  of  salaries,  it  is  a 
profit,  and  it  comes  in  the  same  category  as  a  salary. 

Mr.  DoNwoRTH.  There  are  two  reasons;  one  based  on  fairness 
and  the  other  based  on  the  Constitution.  On  the  question  of  fair- 
ness, the  husband  in  our  States  cannot  form  a  partnership  with  his 
wife.  The  decisions  are  that  the  community  partnership  is  the  only 
one  allowed.  The  law  has  defined  the  relationship.  He  cannot  give 
her  an  interest  in  the  business.  In  New  York  he  can.  If  this  busi- 
ness has  been  producing  $100,000  a  year,  he  has  accumulated  a  lot  and 
he  has  taken  care  of  his  wife  in  an  appropriate  way  by  the  creation  of 
a  trust  or  by  transference,  in  any  of  the  40  States.  We  do  not  do  that 
in  Washington  because  we  have  lost  50  percent  through  the  50-percent 
reservation  in  the  wife.  As  a  matter  of  fact,  that  is  a  very  small 
circumstance  compared  with  the  corresponding  voluntary  acts  in 

other  States.  . 

Mr.  Frear.  I  was  assuming  he  was  in  business  with  someone  else 
or  individually  and  that  his  wife  was  not  a  partner. 

Mr.  DoNWORTH.  But  in  New  York  she  can  be  made  a  partner. 

Mr.  Frear.  But,  of  course,  that  percentage  is  quite  small  of  hus- 
bands and  wives  as  partners  in  New  York. 

Mr.  DoNwoRTH.  1  would  say  this :  If  it  is  a  successful  business, 
the  wife  is  given  an  interest  or  is  made  donee  of  substantial  prop- 
erties that  furnish  her  an  income.  I  have  treated  that  subject  rather 
extensively.      I  hope  you  will  do  me  the  honor  of  reading  my  remarks. 

Mr.  Frear.  It  will  be  interesting  to  do  so. 

Mr.  DoNWORTH.  It  has  been  definitely  decided  by  the  Supreme 
Court  that  the  sixteenth  amendment  did  not  change  the  meaning 
of  the  word  "  income  "  or  the  meaning  of  "  income  tax."  It  simply 
released  Congress  from  the  necessity  of  apportioning  this  tax 
among  the  people  of  the  various  States. 

Mr.  Frear.  We  have  here  attorneys  who  believe,  or  hnd  reason  to 
believe,  that  the  Supreme  Court  has  not  passed  upon  this  issue. 
If  you  feel  that  the  Court  is  going  to  hold  this  unconstitutional, 


what  is  the  objection  to  adopting  the  suggestion  of  these  gentlemen 
-who  represent  the  governmental  agencies. 

Mr.  Don  WORTH.  The  gentleman  of  the  committee  have  heard  what 
those  lawyers  have  said. 

Mr.  Hill.  I  suggest,  Mr.  Frear,  that  they  have  not  expressed  any 
different  view  from  the  statement  just  made. 

Mr.  Frear.  The  judge  has  stated  that  it  is  unconstitutional. 

Mr.  Hill.  I  understood  his  statement,  that  you  interrupted  him 
on,  to  be  that  the  sixteenth  amendment  did  not  vary  the  meaning 
of  income  and  that  it  did  not  vary  the  meaning  of  income  tax,  but 
pimply  relieved  Congress  of  the  necessity,  in  levying  income  taxes, 
of  apportioning  it.    I  think  everybody  is  agreed  on  that. 

Mr.  DoNWORTH.  I  understood  the  gentlemen  from  the  Treasury 
Department  and  the  Department  of  Justice  to  express  some  hope:  I 
think  that  is  all. 

Mr.  Frear.  There  were  several  dissenting  opinions  among  the 
many  decisions  of  very  eminent  lawyers. 

Mr.  DoNwoRTH.  Not  on  any  one  of  those  points,  I  think. 

Mr.  Frear.  I  do  not  attempt  to  distinguish  them  myself;  I  leave 
the  Court  to  do  that. 

Mr.  DoNwoRTH.  Let  me  ^ay  what  I  think  the  other  gentlemen 
have  said,  with  apologies.  I  do  not  think  anyone  thinks  that  the 
feupreme  Court  of  the  United  States  has  ever  decided  that  an  income 
tax  under  the  sixteenth  amendment  can  be  levied  on  anybody  but  an 
owner. 

Mr.  Frear.  That  is  the  attempt  in  this  bill  ? 

Mr.  DoNwoRTH.  To  levy  it  on  someone  not  the  owner. 

Mr.  Frear.  That  is  the  attempt,  I  admit  that.  That  is  because 
of  the  community-property  definition. 

Mr.  DoNWORTH.  I  think  it  will  be  unanimously  conceded,  as  I 
say,  that  the  Federal  income  tax  can  only  be  assessed  against  the 
owner.  I  think  it  will  be  unanimously  conceded  that  in  ascertain- 
ing ownership  the  laws  of  the  States  have  the  absolute  and  unquali- 
fied domination  to  make  the  decision. 

Mr.  Frear.  Would  that  not  be  an  open  question?  Is  not  that  the 
question  of  control  and  enjoyment  and  all  these  other  questions 
which  have  been  presented  by  the  attorneys  ? 

Mr.  Donworth.  I  think  that  ownership  is  the  test,  and,  secondly, 
the  State  laws  and  State  decisions  have  sole  sovereignty  on  that 
question.  I  think  where  they  have  expressed  the  ho^  is  in  this: 
They  have  expressed  the  hope  that  if  this  bill  were  enacted  the 
Supreme  Court  would  hold  that  management  and  control  in  com- 
munity-property States  is  the  equivalent  of  ownership.  I  think 
that  is  all  they  nope. 

Mr.  Frear.  Predicated  upon  the  same  basis  as  in  other  States? 

Mr.  Donworth.  That  is  their  hope,  but  I  think  that  the  decisions 
of  the  United  States  Supreme  Court  on  that  subject  are  so  clear  that 
it  would  be  unjust  for  40  States  to  outvote  8  and  subject  them  to  the 
defense  against  this  departure  from  long-established  methods  ap- 
proved by  the  Supreme  Court.  It  would  be  very  expensive*  we 
would  have  to  start  suits  and  carry  them  from  the  district  courts 
all  the  way  up,  and  it  takes  time  and  it  means  expense,  not  only 
the  expense  of  the  lawyers  but  of  accountants,  in  the  meantime  to 
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get  up  reports  and  make  demands.  I  do  not  think  it  is  fair,  imless 
they  have  something  stronger  than  hope;  unless  something  far 
greater  is  involved  than  is  involved  in  this  case,  when  you  get  the 
definite  figures. 

Mr.  Frear.  They  do  not  concede  that  it  is  just  a  hope,  but  ad- 
mitting it  is,  and  that  you  are  right  on  it,  in  view  of  the  fact 
that  it  will  be  decided  by  the  Supreme  Court,  not  on  the  basis  of  40 
and  8  States,  but  by  9  learned  judges;  if  you  are  confident  of  your 
position,  what  is  the  danger  of  submitting  the  question  to  the  court, 
unless  an  injustice  occurs,  and  an  injustice  does  occur  under  the 
present  system. 

Mr.  DoNWOETH.  Of  course  our  views  are  to  the  contrary.  I  pre- 
sume, if  such  a  law  were  passed,  I  would  be  employed  agam.  I  was 
counsel  in  Poe  v.  Seaborn, 

Mr.  Frear.  I  would  say  that  they  were  well  represented  before 
the  court. 

Mr.  DoNWORTH.  Thank  you.  It  would  involve  all  these  eight 
States  in  a  host  of  difficulties,  under  duplicate  returns,  until  that 
matter  was  decided,  the  employment  of  accountants  and  of  lawyers, 
and  I  do  not  believe  tJiere  is  enough  hope  in  this  to  warrant  you 
in  putting  that  burden  upon  us. 

Mr.  Freab.  It  would  only  be  necessary  to  appeal  one  or  two  cases. 

Mr.  Don  WORTH.  Everyone  must  protect  his  rights  by  protesting. 

Mr.  Frear.  They  can  protect  their  rights  bv  protesting  but  they 
would  not  need  to  take  it  up  to  the  Supreme  Court. 

Mr.  DoNwoRTH.  They  must  all  pass  the  hat. 

Mr.  Frear.  You  would  be  generous  in  a  case  like  that  and  it  would 
not  involve  much  passing  of  the  hat. 

Mr.  DoNwoRTH.  May  I  say  this:  There  is  something  more  to  the 
honorable  position  tiiat  you  occupy,  and  to  the  honorable  position 
Ihat  your  colleagues  in  the  House  and  in  the  other  House  occupy. 
There  is  much  more  in  your  position  than  the  mere  passing  of  ques- 
tions up  to  the  Supreme  Court  of  the  United  States.  You  have  a 
responsibility  of  your  own. 

Mr.  Frear.  If  you  sat  here  on  this  commiteee  and  heard  the  ques- 
tions discussed  of  evasions  and  of  discrimination,  you  might  change 
your  view.  We  do  the  best  we  can  in  trying  to  solve  these  problems, 
but  we  are  human  like  all  the  others.  Our  duty  is  to  try  to  protect 
the  Treasury  so  far  as  we  can. 

Mr,  DoNWORTH.  We  are  not  resting  our  position  solely  on  uncon- 
stitutionality, and  in  my  remarks  today  I  have  not  followed  any 
particular  order.  In  addition  to  unconstitutionality,  I  have  tried 
to  point  out  where  this  law  would  be  unfair  to  us,  grossly  unfair, 
and  where  it  would  not  accomplish  what  seems  to  be  in  mind,  and 
so,  considering  your  own  obligations  as  public  officials,  holding  very 
responsible  positions  under  the  Federal  Constitution,  I  submit  that 
on  the  whole  case  as  it  will  be  presented  before  the  hearing  con- 
cludes, you  will  come  to  the  conclusion  that  the  imfairness  of  passing 
this  bill,  as  well  as  the  impracticability  in  application  should  lead 
you  to  make  an  adverse  report. 

Mr.  Frear.  Would  you  make  any  suggestions  of  amendment  to 
the  bill  in  its  present  form,  and  in  taking  it  up  to  the  court  ?  I  can 
see  that  one  objection  which  you  made  may  have  a  basis;  that  is, 
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giving  authority  to  the  Treasury  Department  so  they  could  require 
every  gift  to  a  wife  to  be  recorded  so  they  could  determine  that 
situation. 

Mr.  DoNWORTH.  You  see,  the  question  of  unconstitutionality  runs 
into  the  question  of  unfairness.  In  order  to  make  this  bill  consti- 
tutional, I  think  you  would  have  to  emasculate  it,  and  in  the  en- 
deavor to  bring  in  what  is  necessary  to  protect  us  in  fairness  along 
the  lines  I  have  indicated,  you  would  have  to  put  in  administrative 
features  utterly  impracticable. 

Mr.  Frear.  That  will  be  left  up  to  the  Treasury  Department. 

Mr.  Shallenberger.  We  thank  you  very  much. 

Mr.  Frear.  I  thank  you  very  much  for  the  information.  I  am 
sorry  that  I  could  not  get  up  to  the  meeting  before. 

Mr.  Shallenberger.  We  will  adjourn  until  10  o'clock  tomorrow 
morning. 

(Thereupon,  at  12:40  p.m.,  the  conunittee  adjourned  until  tomor- 
row, May  5, 1934,  at  10  a.m.) 
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SATURDAY,  MAY  5,  1934 

House  of  Kepresentattves, 

SUBOOMMITTEE  OF  THE  CoMMITTEE  ON  WaYS  AND  MeANS, 

Washington^  D.C, 

The  subcommittee  met  at  10  a.m.,  Hon.  Ashton  C.  Shallenberger 
(chairman)  presiding. 

Mr.  Shallenberger.  Gentlemen,  the  committee  will  be  in  order. 
The  first  witness  to  appear  will  be  Mr.  Eustis  Myres,  of  Dallas,  Tex. 

STATEMENT  OF  EUSTIS  MYSES,  DALLAS,  TEX. 

Mr.  Shallenberger.  Please  state  your  name  and  whom  you  repre- 
sent. 

Mr.  Myres.  Mr.  Chairman  and  gentlemen  of  the  committee,  my 
name  is  Eustis  Myres,  of  Dallas,  Tex.,  and  I  am  representing  ih% 
folks  there. 

Mr.  Hill.  Kepresenting  whom? 

Mr.  Myres.  The  folks  there,  and  also  the  Dallas  Chamber  of 
Commerce.    I  represent  the  taxpayers  down  there. 

I  will  be  very  brief  in  my  remarks  and  they  will  be  directed  to 
the  historical  basis  of  the  community-property  system  in  Texas.  I 
am  rather  at  a  disadvantage  in  following  Mr.  Sumners  and  Judge 
Donworth  before  you,  and  I  trust  that  you  gentlemen  will  bear 
with  me.  We  have  two  very  distinguished  gentlemen  from  Texas 
who  will  present  the  main  points  in  this  case. 

I  would  like  to  point  out  to  the  committee  the  provisions  of  the 
constitution  of  the  republic  of  Texas  and  of  the  State  of  Texas 
and  call  to  the  attention  of  the  committee  the  pertinent  facts  as 
affect  Texas  in  this  community-property  situation.  Texas  was  a 
republic ;  it  was  a  part  of  Mexico,  and  by  the  fight  for  independence, 
as  the  United  States  had  their  fight  against  Mexico,  in  1836  the  con- 
stitution of  the  republic  of  Texas  was  adopted. 

This  commimity-property  matter  has  come  into  Texas  throu^ 
the  Spanish  and  French  laws;  it  had  become  a  part  of  the  Texas 
law.  On  March  17, 1836,  there  was  adopted  the  following  provision 
of  the  Constitution  of  the  Republic  of  Texas : 

That  inconvenience  may  arise  from  the  adoption  of  this  constitution  and 
It  is  declared  by  this  convention  that  all  laws  now  in  force  in  Texas  and  not 
inconsistent  with  this  constitution  shall  remain  in  full  force  until  declared 
void,  repealed,  altered,  or  expired  by  their  own  limitation. 

That  was  back  about  98  years  ago. 

In  1845,  Texas,  through  a  treaty  and  resolution  of  the  Federal 
Congress,  became  a  part  of  the  Federal  Union,  a  State  of  the  United 
States.    Article  VII,  section  19,  of  the  constitution  of  the  State  of 
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Texas,  particularly  covering  the  matters  of  the  rights  of  the  husband 
and  the  wife,  read  as  follows : 

All  property,  both  real  and  personal,  of  the  wife  owned  or  claimed  by  her 
before  marriage  and  that  acquired  afterwards,  by  gift,  devise,  or  descent, 
shall  be  her  separate  property,  and  laws  shall  be  passed  more  clearly  defining 
the  rights  of  the  wife  in  relation  as  well  to  her  separate  property  as  to  that 
held  in  common  with  her  husband. 

That  was  provided  by  the  State  in  convention  on  August  27, 
1845.  ' 

The  joint  resolution  of  the  Congress  of  the  United  States  on  March 
1,  1845,  approved  the  constitution  of  the  State  of  Texas  and  its 
laws.    Section  1  of  that  resolution  read  as  follows : 

Said  State  to  be  formed  subject  to  the  adjustment  by  this  Government  of 
all  questions  of  boundary  that  may  arise  with  other  governments  and  the 
constitution,  with  proper  evidence  of  its  adoption  by  the  people  of  Texas, 
shall  be  transmitted  by  the  President  of  the  United  States  to  be  laid  before 
Congress  for  final  action  on  or  before  the  1st  day  of  January  1846. 

In  1876  the  constitution  of  Texas  was  further  revised,  but  the 
same  provision  as  quoted  above,  article  VII,  section  19,  of  the  con- 
stitution of  the  State  of  Texas  was  adopted  and  approved. 

We  feel  in  Texas  that  we  are  in  a  peculiar  position  in  this  matter 
of  community  property.  We  became  a  republic,  a  sovereign  state; 
we  had  our  own  system  of  laws.  When  the  time  came  that  we 
agreed  to  become  a  part  of  the  United  States,  it  was  recognized  by 
the  United  States  that  the  Kepublic  of  Texas  had  certain  rights. 
There  was  no  purchase  in  connection  with  the  acquisition  of  Texas. 
There  was  no  money  put  out  by  the  United  States  for  the  acquisi- 
tion of  Texas,  as  happened  in  the  Louisiana  Purchase  and  in  con- 
nection with  the  other  States.  We  came  in  and  we  brought  with  us 
our  basic  laws,  our  constitution,  and  our  rights  were  retained  and 
recognized  at  the  time. 

Now,  since  that  time,  and  particularly  on  April  4,  1917,  the 
Legislature  of  Texas  attempted  to  make  some  changes  in  our  laws 
affecting  community  property.  There  was  one  provision  adopted 
to  the  effect  that  the  rents  and  the  revenues  from  the  husband's 
separate  property  were  to  be  classified  as  his  separate  estate  and 
that  the  rents  and  revenues  from  the  wife's  separate  property  were 
to  be  her  separate  estate.  That  matter  went  into  the  Supreme  Court 
of  Texas  in  the  case  of  Arnold  versus  Leonard  (114  Tex.  535),  and 
the  Supreme  Court  of  Texas  held  that  that  provision  was  unconsti- 
tutional as  attempting  to  restrict  the  rights  of  the  wife  or  to 
broaden  them  in  any  way.  In  the  case  of  Arnold  versus  Leonard 
it  was  held  that — 

The  only  separate  property  of  the  wife  which  is  not  considered  as  com- 
munity property  is  the  increase  of  lands.  Increjise  of  lands  means  not  crops, 
nor  rents,  nor  other  income  produced  from  such  lands,  but  physical  accretion 
to  such  lands  or  their  appreciation  in  price  when  sold. 

This  matter  has  been  considered  in  Texas  from  time  to  time — ^this 
question  of  community  property.  While  it  has  been  pointed  out 
that  we  might  have  some  advantages,  still,  as  in  this  act  of  the 
legislature  in  1917,  when  an  attempt  was  made  to  change  our  laws, 
it  has  been  found  impossible  to  do  so. 

Mr.  Hill.  It  is  impossible  to  do  that  in  Texas  by  State  legisla- 
tion, in  the  absence  of  a  constitutional  amendment. 
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Mr.  Mtres.  Yes,  sir.  Just  there,  I  have  in  mind  a  remark  made 
by  Mr.  Frear,  of  your  committee,  as  to  what  it  might  mean  to  the 
other  States  in  changing  their  laws  and  adopting  the  community- 
property  basis.  It  is  not  so  advantageous  to  us  at  all.  In  fact,  when 
you  go  in  to  consider  it,  we  have  certain  disadvantages  which  the 
gentlemen  of  the  other  States  are  exempted  from.  In  Texas,  if  (me 
should  acquire  a  considerable  amount  of  property,  his  wife  might, 
that  year,  or  the  next  year,  sue  him  for  divorce.  We  have  no 
grounds  for  alimony  down  there,  but  with  this  present  vested  in- 
terest the  wife  can  sue  for  divorce  or  bring  a  proper  legal  action 
while  the  suit  is  pending  to  tie  up  all  of  the  property,  and  on  separa- 
tion acquire  one  half  of  it.  That  is  not  true  in  the  other  40  States. 
I  think  it  is  probably  true  in  the  eight  community-property  States, 
but  it  is  not  true  in  the  others. 

Mr.  Shalt^enberger.  Upon  that  point,  do  you  mean  to  say  that 
when  the  wife  sues  for  divorce  and  it  is  granted^  the  division  of 
property  is  made ;  that  under  your  laws  she  automatically  receives 
one  half;  or  does  she  have  to  make  any  showing  as  to  that? 

Mr.  Myres.  No,  sir.  Under  the  laws  of  Texas  she  receives  one 
half  of  the  community. 

Mr.  Shallbnberger.  And  they  do  not  have  to  have  any  adjust- 
ment of  it? 

Mr.  Myres.  No  ;  and  we  could  not  get  away  from  it  except  where 
the  equities  require  a  different  distribution  by  the  court  under  article 

4638. 

Mr.  Shallenberger.  It  is  a  settled  rule  of  law  there? 

Mr.  Myres.  Yes,  sir.  The  other  points  to  be  covered  will  be  taken 
care  of  by  Mr.  Hutcheson  and  Mr.  Fulbright  for  the  people  of  the 
State  of  Texas.  I  thank  you  gentlemen  and  appreciate  your  cour- 
tesy. 

Mr.  Shallenberger.  We  thank  you  very  much  for  your  statement. 

STATEMENT  OF  CHARLES  E.  DTJNBAE,  JE.,  NEW  OEIEANS,  UL, 
REPRESENTING  THE  LOUISIANA  COMMUNITY  PROPERTY 
TAXPAYERS'  COMMITTEE 

Mr.  Shallenberger.  The  next  witness  is  Mr.  Charles  E.  Ehinbar, 
Jr.,  of  New  Orleans.    Mr.  Dunbar,  we  will  be  glad  to  hear  from  you. 

Mr.  Dunbar.  My  name  is  Charles  E.  Dunbar,  Jr.;  I  represent 
the  Louisiana  Citizens'  Committee  of  Taxpayers. 

Mr.  Shallenberger.  Is  that  a  permanent  organization? 

Mr.  Dunbar.  Well,  it  has  been  permanent  off  and  on  ever  since 
we  have  had  these  troubles. 

Mr.  Shallenberger.  It  is  not  of  recent  origin  ? 

Mr.  Dunbar.  No. 

Mr.  Hill.  May  I  state  here  that  the  committee  regrets  that  Mr. 
Frear,  a  member  of  this  committee  who,  through  his  questioning  of 
Judge  Donworth  and  others,  manifested  a  very  deep  interest  in 
certain  phases  of  the  discussion  taking  place,  will  not  be  present 
this  morning,  apparently,  to  hear  Mr.  Dunbar  of  Louisiana,  on  the 
subjects  which,  I  understand,  will  touch  directly  upon  the  questions 
propounded  by  Mr.  Frear. 

Mr.  Shallenberger.  That  is  to  be  regretted. 
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Mr.  Dunbar.  My  learned  cpUeagues  have  discussed  so  thoroughly 
the  constitutional  aspects  of  this  question  that  I  intend  to  devote 
myself  entirely  to  a  discussion  of  the  equities  of  the  situation.  I 
hope  to  be  able  to  demonstrate  to  your  committee  that  the  proposed 
bill  is  unfair,  inequitable,  and  discriminatory,  and  should  not  be 
adopted  by  Congress,  irrespective  of  any  question  as  to  whether 
tiie  legislation  might  or  might  not  be  sustained  by  the  Supreme 
Court  of  the  United  States.  I  say  this,  of  course,  with  the  reserva- 
tion that  my  opinion  is  in  accord  witn  the  opinion  that  has  been 
expressed  by  my  learned  colleagues  with  reference  to  the  constitu-^ 
tional  aspects  of  the  bill. 

Mr.  Hill.  You  are  an  attorney! 

Mr.  Dunbar.  Yes.  I  may  say  that,  jointly,  with  Monte  M.  Lemonn,. 
of  New  Orleans,  I  handled  the  case  of  Pfaff  v.  Bender  (282  U.S.  129)  ^ 
which  is  the  Louisiana  test  case,  which  went  to  the  Supreme  Court,^ 
and  in  which  a  unanimous  opinion  was  given  that  Louisiana  wives. 
have  a  full  half  ownership  m  community  property,  and  that  the 
husband  was  the  managing  agent.  This  case  will  be  put  into  the 
record. 

The  difficulty  about  discussing  community  property  is  that  on  the 
surface  there  is  an  apparent  inequity  and  an  apparent  discrimina- 
tion, because  we  are  inclined  to  think  only  of  results  and  do  not 
analyze  the  facts  and  conditions  from  which  the  results  flow.  I  am 
going  to  try  to  use  the  language  of  the  street  in  illustrating  this. 
Congress  is  looking  at  this  as  a  practical  matter,  and  I  feel  they  are 
entiSed  to  have  it  discussed  in  a  pratical  way.  I  am  not  going  to 
quote  authorities,  but  with  the  permission  of  the  committee  I  am 
going  to  file  a  short  memorandum  containing  citations  of  authorities 
and  statutes  in  support  of  the  statements  I  am  making  here  today. 

There  seems  to  be  a  general  feeling  in  noncommunity-property 
States  that  the  community-property  system  is  a  "  theory  ",  a  "  fic- 
tion '',  some  legislative  fiat,  which  results  in  our  making  a  different 
income-tax  return  and  avoiding  certein  surtaxes,  as  distinguished 
from  noncommunity  States.  I  want  to  say  that  the  community 
partnership,  as  created  by  law,  is  a  real,  substantial  partnership,  more 
analogous  to  commercial  partnerships,  as  known  to  the  common  law^ 
than  any  other  legal  status,  and  that,  as  a  result  of  that  partner- 
ship, the  wife  has  certain  practical  substantial  rights  and  the  husband 
has  certain  burdens,  and  limitations,  and  restrictions  that  are  clear, 
and  they  do  not  exist  in  any  noncommunity-property  State.  If  that 
is  true,  Ve  are  not  getting  Ly  advantage  f  ^e  are  l^ing  treated  dif- 
ferently  because  we  are  different. 

Now,  the  first  phase  of  the  community  system  I  want  to  discuss, 
because  there  has  been  some  confusion  ibout  it,  is  the  question  oi 
the  husband's  right  te  manage  the  property  by  making  contracts  and 
conveying  property  in  our  State,  without  the  joinder  of  the  wife 
which  some  States  rec'uire.  Of  course,  that  is  not  a  difficult  thing 
to  explain,  and  it  do^  not  mean  dominion,  because  the  husband; 
when  he  sells  a  hundred  shares  of  American  Telephone  &  Telegraph 
Co.  stock  that  belongs  to  the  community  and  buys  a  hundred  shares 
of  United  States  Steel  stock,  the  Steel  stock  also  belongs  to  the  com- 
munity. He  is  merely  the  managing  agent;  or,  if  you  want  to  adopt 
another  common-law  analogy,  he  is  an  agent  with  a  general  power 
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of  attorney  from  the  wife,  given  to  him  by  law,  with  authority  to 
manage  with  reasonable  discretion  the  community  partnership,  and 
this  right  to  manage  is  similar  to  the  right  of  a  board  of  directors 
to  manage  the  property  of  a  corporation.  The  board  of  directors 
of  a  corporation  can  buy  and  sell  property  and  manage  the  affairs 
of  the  corporation,  provided  they  do  not  use  it  for  their  own  benefit, 
and  provided  they  are  not  fraudulent  and  provided  their  misman- 
agement is  not  so  gross  as  to  warrant  the  supervision  of  a  court. 
I  propose  to  show  that  this  is,  as  a  practical  matter,  similar  to  the 
husband's  management  in  Louisiana. 

The  husband  in  Louisiana  is  not  only  restricted  as  to  gifts  of  com- 
munity property  and  income,  but  we  have  an  express  statute  which 
prohibits  him  from  disposing  of  the  community  property  in  fraud 
of  his  wife's  rights.  The  power  of  our  courts  of  equity  is  a  potential 
protection  to  the  wife  against  any  misuse  or  selfish  use  or  private 
use  of  the  conmiunity  partnership  property  by  the  husband.  The 
husband  is  a  fiduciary;  he  is  an  agent;  if  he  attempts  to  buy  an 
automobile  for  his  mistress,  or  to  spend  that  money  in  debauchery, 
that  is  a  disposition  of  the  community  property  in  violation  of  the 
wife's  rights  and  is  a  fraud  on  her,  just  as  it  would  be  if  the  board 
of  directors  of  a  corporation  spends  the  corporation's  money  for 
their  own  private  purposes,  or  if  a  trustee  at  common  law  appropri- 
ated for  private  and  selfish  purposes  the  trust  property  and  income. 
If  a  trustee  in  a  common-law  State  has  the  full  power  of  manage- 
ment of  the  property,  he  can  sell  it,  change  its  form,  use  his  discre- 
tion in  the  investment  of  trust  funds,  but  he  cannot  use  trust  property 
and  income  for  private  purposes. 

I  want  to  give  practical  illustrations  in  answer  to  the  point  re- 
ferred to  by  Mr.  Frear.  I  am  going  to  take  one  practical  typical 
case  and  eliminate  for  the  moment  the  wife's  separate  earnings  and 
profits  from  her  separate  business  which  also  fall  into  the  community 
m  Louisiana.  It  has  already  been  suggested  that  an  amendment 
might  be  made  to  eliminate  this  particular  inequity.  I  am  going  to 
eliminate  it  temporarily,  for  the  purpose  of  discussion,  to  show  that 
the  proposed  bill  would  still  be  unfair,  and  of  course,  it  would  be  un- 
constitutional, even  if  it  is  Confined  to  property  acquired  by  the  hus- 
band during  the  marriage  because  it  will  for  Federal  Tax  purposes 
treat  as  the  property  and  income  of  the  husband,  property  and  in- 
come which  in  Law  and  practical  fact  belongs  to  the  wife.  The  case 
I  take  is  a  simple  case  of  a  husband  and  wife  who,  through  thrift, 
have  accumulated  a  business,  the  balance  sheet  of  which  shows  it  is 
worth  a  half  million  dollars.  The  wife,  we  will  assume,  has  not 
earned  anything  or  contributed  financially  to  the  business.  The 
business  has  been  built  up  with  community  property  but  was  earned 
by  the  husband,  physically  earned  and  saved  by  the  husband.  Under 
the  law  of  Louisiana  the  wife  has  a  present  existing  half  ownership  in 
that  business ;  the  husband,  as  I  have  already  explained,  cannot  give 
away  that  business,  at  least  to  the  extent  of  the  wife's  half  interest ;  he 
cannot  dispose  of  any  part  of  that  business,  or  dissipate  it  in  fraud  of 
his  wife's  rights.  Further  than  that,  if  he  is  incompetent — and  I  want 
to  emphasize  this — if  he  is  incompetent,  or  if  he  mismanages  the  busi- 
ness, or  if  he  is  reckless  and  a  gambler,  and  our  Supreme  Court  has  said 
that  if  he  has  a  "  speculative  disposition  ",  the  wife  has  under  such  cir- 
cumstances, the  right  in  Louisiana  to  ask  for  what  we  call  a  separa- 
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tion  of  property,  which  involves  a  dissolution  of  the  community 
partnership  and  a  liquidation  of  the  community  partnership  prop- 
erty which  is  similar  to  the  liquidation  of  a  commercial  partnership 
for  mismanagement  at  common  law.  Upon  a  showing  to  the  court 
that  the  husband  is  mismanaging  the  community  partnership  prop- 
erty,  or  is  incompetent,  or  that  he  is  physically  incapable,  or  of  a 
speculative  disposition,  she  can  go  into  court  and  obtain  a  separa- 
tion of  property  which  dissolves  the  community  and  removes  the 
husband  from  management  and  control;  she  immediately  obtains 
possession  and  the  administration  of  her  half,  and  thereafter  she  has 
the  same  rights  with  respect  to  her  half  as  she  would  have  in  a  non- 
community-property  State. 

She  takes  all  her  property  away  and  the  agency  of  the  husband 
ceases;  his  half  of  the  property  is  his  but  her  half  is  free  from 
any  further  administration  or  management  on  the  part  of  the  hus- 
band. That  is  as  substantial  a  right  as  anyone  can  have  in  a  part- 
nership, to  dissolve  the  partnership  for  fraud  or  mismanagement 
and  revoke  the  agency,  and  the  Louisiana  law  gives  her  these  vari- 
ous rights.  If  the  husband  is  fraudulently  disposing  of  community 
property  a  separation  will  be  granted.  Please  remember  he  does 
not  have  to  defraud  her  and  he  does  not  have  to  spend  it  in  de- 
bauchery, to  give  her  this  right  of  separation  of  property,  because 
even  if  he  is  mismanaging  the  property  the  court  will  grant  a  dis- 
solution of  the  community  partnership  and  force  an  accounting. 

I  want  to  say  at  this  point  that  if  you  have  a  business  with  a 
balance  sheet  of  $500,000,  that  means  you  have  to  borrow,  in  these 
times,  $250,000  to  pay  to  the  wife,  or  you  have  to  liquidate  a  concern, 
which  is  a  very  destructive  process,  if  it  is  an  accumulated  business. 
If  the  husband  has  a  salary — and  we  have  been  talking  about  only 
the  small  salaries,  we  have  not  been  talking  about  the  salaries  where 
there  is  a  large  bank  account — ^that  salary  has  to  be  divided  and 
delivered  over  in  case  of  a  separation  of  propertv.  Moreover,  if 
the  husband  has  a  bank  account  he  cannot  gUe  away  the  wife's 
half  in  fraud  of  his  wife's  rights  and  he  cannot  donate  her  half  in 
fraud  of  his  wife's  rights.  I  would  like  to  emphasize  that  a  separa- 
tion of  property  does  not  involve  a  divorce  and  can  be  granted 
while  the  spouses  are  living  together. 

Mr.  Shallenberger.  On  that  question  of  salary  distribution 

Mr.  Dunbar  (interposing).  I  am  coming  to  that. 

Mr.  Shallenberger  (continuing).  She  could  not  be  denied  her 
right  in  that  salary  under  certain  conditions,  if  it  is  not  expended. 
If  a  man  has  been  receiving  a  large  salary  and  in  his  spending  of 
that  money  he  has  not  accounted  to  her  for  her  half,  after  he  has 
wasted  his  salary,  does  she  have  any  claim  thereto  ? 

Mr.  Dunbar.  Of  course,  any  money  spent  for  the  upkeep  of  the 
family  and  children  is  considered  a  legitimate  community  expense. 
If  you  can  show  that  he  has  spent  it  on  a  mistress  or  in  taking  a  trip 
to  Europe  with  his  mistress,  he  is  accountable  for  it  in  connection 
with  the  liquidation  of  the  community  partnership  when  the  sepa- 
ration of  property  is  granted. 

Mr.  ShaUiEnberger.  For  her  half? 

Mr.  Dunbar.  Yes;  for  her  half.  Moreover  in  Louisiana  a  hus- 
band can  only  will  half  of  his  property,  and  that  is  true  in  prac- 
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tically  all  the  other  comniunity  States.  When  he  sits  down  to  will 
his  property — and  I  am  still  talking  not  about  her  side  of  it,  but 
the  property  they  want  to  say  under  this  bill  is  so  under  the  control 
of  the  husband  that  he  owns  it;  he  cannot  will  but  half  of  it.  The 
other  half  is  subject  to  the  testamentary  disposition  of  the  wife. 
She  can,  if  she  chooses,  will  it  to  her  lover,  and  in  the  business 
situation  that  I  have  mentioned,  if  the  wife  dies  the  husband,  having 
acquired  the  $500,000  business  which  the  proposed  bill  wiU  tax  as  his 
property,  is  compelled  to  liquidate  his  $500,000  business,  if  he  cannot 
adjust  the  matter  with  the  lawyer  of  the  lover,  and  give  $250,000 
to  the  legatee  of  the  wife.  I  give  this  extreme  case  to  show  that 
the  wife's  ownership  is  not  a  fiction  but  a  practical  rugged  fact. 

It  is  unnecessary  for  me  to  repeat  as  I  go  along  that  in  the  first 
case  I  mentioned,  in  noncommunity  States,  if  you  acquire  a  $500,000 
business,  you  can  give  it  to  anybody  you  please ;  you  can  give  it  to 
your  mistress,  or  your  friend,  or  your  church.  If  you  want  to  mis- 
manage it,  that  is  your  business ;  if  you  want  to  speculate  with  it,  you 
can  speculate  with  it  and  the  wife  has  no  complaint  for  the  very 
good  reason  that  it  all  belongs  to  the  husband.  In  Louisiana  the 
husband  cannot  do  these  things  because  the  wife  is  the  owner  of  half 
of  the  community-partnership  property  and  income. 

Mr.  Hill.  You  are  talking  about  non-community-property  States  ? 

Mr.  Dunbar.  Non-community-property  States  by  way  of  com- 
parison. The  reason  the  husband  can  give  it  away  in  a  non- 
community^property  State  is  because  all  of  it  belongs  to  him.  The 
reason  that  he  can  will  it  all  away,  the  reason  he  can  speculate  and 
gamble  with  it  or  dissipate  it,  is  because  it  belongs  to  him.  The 
reason  he  cannot  do  any  of  these  things  in  Louisiana  is  because 
half  of  it  does  not  belong  to  him  but  to  his  wife. 

Moreover,  in  Louisiana,  if  the  wife  dies  without  a  will,  the  heirs 
of  the  wife  inherit  half  the  property  because  the  wife  owns  half  of 
the  property.  In  a  common-law  State  or  non-community-property 
State  the  wife's  heirs  do  not  inherit  anything  because  all  of  the 
property  is  owned  by  the  husband.  We  have  a  case  cited  in  our 
brief  where  the  illegitimate  children  of  the  wife  whom  the  husband 
did  not  know  anything  about,  inherited  the  wife's  half  of  the  com- 
munity partnership  property  and  income,  on  the  death  of  the  wife, 
to  the  exclusion  of  the  husband,  and  he  had  to  divide  the  community 
property  and  deliver  half  of  it  to  the  illegitimate  children  of  the 
wife.  Of  course,  in  a  common-law  State  or  a  non-community-prop- 
erty State  that  would  not  result,  because  the  property  acquired  by 
the  husband  during  marriage  all  belongs  to  the  husband.  And, 
by  the  way,  in  this  connection,  if  the  husband  happens  to  be  the 
legatee  of  the  wife,  if  he  happens  to  be  named  in  her  will,  in  con- 
nection with  this  $500,000  business  he  has  built  up,  which  I  men- 
tioned, if  she  dies,  the  law  is  clear  that  the  wife  owns  half  of  it 
and  that  he  inherits  it  from  her.  The  husband  is  not  only  in  the 
unfortunate  situation  of  having  lost  his  wife,  but  he  pays  an  in- 
heritance tax  to  both  the  State  and  the  Federal  Government  for  the 
privilege  of  receiving  something  which  the  Government  says  is  his 
in  substance.  In  short,  he  pays  inheritance  taxes  for  receiving 
this  property  which  the  Federal  Government  says  the  wife  owns, 
yet  at  the  same  time  the  Treasury  Department  and  the  sponsors  of 
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the  pending  bill  say  the  husband  ought  to  pay  an  income  tax  on 
the  same  property  because  it  is  in  substance  his. 

In  Louisiana,  if  the  husband  improperly  pays  his  separate  obliga-: 
tions,  or  improves  his  separate  estate  with  money  belonging  to  the 
community,  his  separate  estate  is  accountable  to  the  community  and 
must  reimburse  the  community  partnership  for  the  diversion  of 
funds.  Of  course,  in  a  noncommunity  State  this  would  not  be  pos- 
sible, because  it  is  his  money  and  the  husband  can  do  anvthing  he 
wants  with  it,  but  because  in  Louisiana  the  wife  has  a  half  interest 
in  it,  the  husband  cannot  take  money  out  of  the  community  which 
is  not  to  be  used  for  the  benefit  of  the  community,  but  is  to  be  used 
for  his  private  benefit  in  violation  of  his  duty  as  an  agent  and 
fiduciary. 

In  Louisiana,  if  there  is  a  divorce,  irrespective  of  cause,  the 
divorce  automatically  dissolves  the  community  and  results  in  a 
liquidation  of  the  community  partnership  property.  The  wife  im- 
mediately gets  one  half  of  the  liquidated  value  and  the  husband  gets 
one  half  of  the  liquidated  value,  and  this  division  of  property  has  no 
relation  to  alimony  at  all.  She  gets  half  of  the  community  property 
because  she  is  the  owner,  and  irrespective  of  who  is  at  fault.  A  wife 
ill  Louisiana  can  run  away  with  her  lover  and  at  the  end  of  the 
divorce  proceedings  she  can  leave  her  lawyer  behind,  and  in  the 
example  I  have  given,  the  husband  either  has  to  borrow  $250,000  if 
ht  does  not  have  it,  or  liquidate  his  $500,000  business  and  give 
$250,000  to  the  wife  who  can  live  thereafter  with  her  lover  in  luxury. 
I  do  not  want  to  be  extreme,  but  in  common-law  States  the  wife  could 
not  even  get  alimony  under  such  circumstances,  because  being  guilty 
of  adulter;^  she  would  not  be  entitled  to  alimony.  The  reason  she 
gets  half  in  Louisiana  is  not  because  she  has  any  merit  before  the 
court;  it  is  because  the  management  and  control  of  the  husband 
ceases,  and  being  owner  of  half  of  the  community  partnership  prop- 
erty, it  is  given  to  her  when  the  partnership  is  dissolved,  no  matter 
what  her  character  is  or  her  guilty  activities  might  have  been. 

I  have  illustrated  and  emphasized  the  practical  aspects  of  the 
community  partnership  law  because  people  talk  about  the  husband 
in  the  common  law  States  reporting  all  of  the  property  acquired 
by  him  during  marriage  as  his  and  in  the  community  property 
States  they  say,  due  to  some  fiction  or  theory  of  half  ownership 
on  the  part  of  the  wife,  he  devides  it.  I  wanted  to  show  that  the 
community  partnership  is  real  and  substantial  and  not  a  fiction. 
It  is  divided  because  the  wife  owns  half  and  she  is  entitled  to 
divide  it.  You  say  you  are  going  to  produce  uniformity  by  making 
us  pay  taxes  according  to  a  system  of  law  that  exists  in  the  non- 
community-property  States,  but  you  are  not  going  to,  even  if  you 
could,  restore  to  our  husbands  the  rights  which  the  husbands  in  the 
common-law-property  States  have  with  respect  to  property  acquired 
during  marriage.  The  proposed  bill  is  obviously  discriminatory 
and  disregards  the  practical  attributes  of  ownership  resulting  from 
the  community  system  of  law. 

Judge  Donworth  said  yesterday  that  he  doubted  that  common- 
law  States  would  adopt  the  community  system.  If  community 
States  were  ^tting  a  tremendous  advantage  for  tax  purposes  and 
the  commumty  partnership  property  system  was  a  mere  fiction, 


COMMUNITY   PROPERTY  INCOME 


137 


4 


(_ 


every  noncommunity  property  State  would  have  adopted  it  lonj^ 
before  this,  and  that  would  have  produced  uniformity.  I  submit 
the  reason  they  have  not  adopted  it  is  because  these  so-called  "  tax 
benefits,"  if  you  can  call  them  benefits,  are  not  wanted  because  they 
do  not  want  the  practical  burdens  of  the  community  partnership 
resulting  from  the  wife's  ownership  of  half  of  the  property  ac- 
quired by  a  husband  during  marriage,  and  the  practical  burdens 
and  limitations  on  the  husband's  management  and  the  substantial 
ownership  of  the  wife  are  the  things  I  have  tried  to  bring  out. 
These  practical  aspects  of  ownership,  I  may  say  parenthetically, 
were  presented  to  the  Ways  and  Means  Committee  in  1924,  and 
when  I  was  discussing  the  community  property  of  Louisiana,  sev- 
eral of  the  gentlemen  said,  "  I  would  not  have  that  law  in  our  State ; 
it  is  a  terrible  law."  I  said,  "  That  is  a  complete  answer  to  our 
case ;  if  you  do  not  want  our  law  do  not  complain  about  the  so-called 
•'  tax  benefits  '  that  logically  result." 

Mr.  Shall£Nberg£r.  Have  you  talked  to  the  women  of  thoee 
States  ? 

Mr.  DtJNBAR.  I  was  trying  not  to  get  into  the  political  aspects  of 
it.  I  understand  that  women  generally  think  that  the  community- 
property  States  have  the  most  advanced  recognition  of  women's 
rights  in  their  community  systems  of  all  the  States.  It  is  based  on 
the  theory  that  the  women  at  home  are  keeping  the  home  fires  going, 
and  that  they  are  actually  responsibile  for  the  accumulation  of  part 
of  the  property. 

Mr.  Shallenbekoeb.  The  reason  I  asked  the  question,  several 
have  stated  that  they  do  not  think  that  the  non-community-property 
States  would  avail  themselves  of  what  has  been  suggested  as  an 
opportunity  to  come  under  the  community-property  plan.  I  was 
wondering  if  the  men  were  the  only  ones  objecting. 

Mr.  Dunbar.  You  will  find  there  have  been  resolutions  passed  by 
national  women's  organizations  advocating  the  community  system, 
but  we  feel  that  we  go  far  enough  without  dictating  to  non-com- 
munity-property States,  when  we  say  they  do  not  want  our  law 
because  it  is  a  substantial  thing  and  involves  burdens  in  relation  to 
property  rights  and  ownership  which  they  do  not  want  to  adopt. 
We  merely  say  that  if  they  do  not  want  the  burdens  of  our  system 
of  laws  they  should  not  complain  about  the  benefits  and  try  by 
discriminatory  legislation  to  take  them  away  from  us. 

This  bill  and  some  of  the  arguments  here  by  the  sponsors  of  the 
bill  are  based  on  the  theory  that  the  community  system  is  a  ficti<m 
and  that  the  husband,  for  purposes  of  taxation,  should  be  treated 
as  the  owner,  even  thoujgh  the  wife  has  been  universally  recognized 
by  the  courts  as  owner  in  law  and  fact.  I  submit  that  the  husband 
cannot  fairly  be  treated  or  considered  as  the  owner  when  I  have 
shown  he  cannot  give  away  the  wife's  half  interest  if  he  wants  to; 
he  cannot  dispose  of  it  in  fraud  of  his  wife's  rights  and  for  Ms  own 

Eleasure;  he  loses  the  administration  of  it  if  he  is  incapable  or  if 
e  mismanages  it.  If  he  is  unfortunate  enough  to  lose  his  wife  and 
he  is  the  legatee,  he  pays  inheritance  taxes  on  the  wife's  ^are  which 
comes  to  him.  He  cannot  pay  his  separate  debts  with  it;  he  loses 
the  administration  of  it  if  his  wife  leaves  him  and  runs  away  with 
a  lover  and  he  has  to  divorce  her;  he  loses  administration  of  it  if  his 
affairs  are  in  disorder  or  if  he  is  of  a  speculative  disposition.    Who 
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ever  heard  of  an  owner  who  cannot  do  as  he  pleases  with  his  prop- 
erty ?    I  am  talking  about  ownership  both  in  law  and  fact. 

The  question  of  dominion  and  control  has  been  discussed,  and  I 
hope  I  will  have  an  opportunity  to  analyze  these  words;  they  are 
•tery  confusing;  the  law  books  are  full  of  the  varied  use  and  mean.- 
ing  of  these  words.  Control  and  administration,  when  used  with 
leference  to  ownership,  means  a  person  may  do  as  he  pleases  with 
his  property.  In  community-property  States  the  husband  is  limited 
and  restricted,  but  he  does  have  certain  powers  incidental  to  man- 
agement. A  board  of  directors  has  that;  a  trustee  has  that ;  if  I  have 
fl«en  to  me  as  an  agent  a  general  power  of  attorney,  I  have  that, 
ou  can  go  to  Europe  and  leave  me  a  general  power  of  attorney 
and  I  can  do  as  I  please  with  your  property,  provided  it  i^  for  your 
benefit.  Benefit  is  the  significant  word.  When  I  start  using  it  for 
smV  own  benefit  that  is  a  breach  of  trust;  that  is  a  violation  of  my 
fiduciary  obligation.  I  want  you  to  keep  that  distinction  in  mind 
•whtiti  vou  talk  about  control  and  dominion ;  it  depends"  on  what  it  is 
lised  for.  If  you  are  an  agent,  it  must  be  used  for  the  benefit  of 
jyour  principal.  If  you  are  mi  owner,  it  can  be  used  for  ywur  own 
selfish  benent  and  enjoyment. 

Mr.  Shallenbekoer.  This  bill  says,  "  Control  and  management.? 

Mr.  Dunbar.  I  say  that  because  the  sponsors  of  the  bill  used 
dominion.    Management  is  the  proper  word.  ; 

Mr.  Shallenbbboer.  That  is  the  word  in  the  bill. 

Mr.  Dunbar.  Management  is  the  proper  word  and  control  is- 
Iwinecessary,  because  the  husband  in  community  States  has  manage- 
ment and  management  involves  control,  because  you  cannot  manage 
property  as  an  agent  or  managing  partner  unless  you  have  a  certain 
amount  of  power  and  control.  I  want  to  Ieqow  if  I  have  made  that 
distinction  clear. 

I  am  going  to  pass  over  very  hurriedly  some  of  the  things  that 
have  been  mentioned  before*  I  want  to  allow  time  for  Mr.  Hutche- 
son,  of  Texas.  With  the  permission  of  the  coinmittee,  I  am  filing  a 
brief  that  spells  these  things  out  with  particularity.  I  want  to  show 
by  comparison,  again,  the  discrimination  that  will  exist.  I  have 
tried  thus  far  to  show  we  are  entitled  to  the  so-called  "  benefit  of 
separate  returns",  because  there  are  burdens  and  substantial  prop- 
erty rights  which  justify  the  result,  and  these  burdens  and  substantial 
property  rights  do  not  exist  in  other  States. 

At  common  law,  no  one  has  ever  suggested  taxing  the  managing 
partner  who  makes  the  return  for  the  oommerial  partnership.  When 
they  are  taxed,  the  individual  members  who  receive  their  distributive 
shares  return  individually  and  separately  their  respective  shares. 
The  managing  partner,  as  an  individual,  returns  his  share,  not  be^ 
cause  he  is  manager.  He  does  not  add  the  entire  partnership 
income  to  his  individual  personal  income  to  fix  surtaxes,  and  yet 
this  bill  is  designed  to  compel  just  that  thing  in  community- 
partnership  States.  It  is  designed  to  make  the  managing  partner 
of  the  community  partnership,  when  he  only  has  a  half  ownership 
of  the  property  and  income  and  is  a  managing  partner  for  his  wife, 
include  in  his  separate  return  all  of  the  income  of  the  partnership, 
including  that  of  the  wife,  for  the  purpose  of  Federal  taxation,  in 
order  to  get  him  into  higher  surtax  brackets. 
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Take  also  the  analogy  of  the  trustee;  the  husband  has  been  analo- 
gized to  a  trustee  for  his  wife  in  some  community  States.  I  assume 
that  the  committee  knows  that  the  trustee  pays  a  tax  on  the  trust 
estate  out  of  the  property  of  the  trust  estate  and  he  pays  that  as  man- 
ager of  the  trust  estate  for  the  beneficiary,  because  as  trustee  and 
administrator  of  the  trust  property  it  is  his  duty.  His  personal 
liability  is  merely  a  penalty  liability.  They  say  if  you  do  not  pay 
the  tax  of  the  beneficiary  you  are  personally  liable  as  a  penalty.  It 
is  a  personal  responsibility  by  way  of  penalty,  for  not  having  done 
his  duty  at  the  time  by  paying  the  Government  its  tax  out  of  the 
property  that  he  has  the  management  of.  No  one  has  ever  sug- 
gested that  the  trustee,  because  he  has  the  management  and  control 
of  the  trust  estate,  should  add  the  income  of  the  trust  property  to 
his  individual,  personal  income,  yet  the  proposed  bill  would  make 
a  community  State  husband,  who  is  analogous  to  a  trustee,  include 
his  wife's  income  in  his  separate  individual  return. 

In  the  matter  of  gifts  a  great  deal  has  been  said  here  on  that  sub- 
ject. It  has  been  suggested  that  now  that  we  have  a  gift  tax,  gifts 
will  not  be  made  as  much  in  common-law  States,  but  it  has  not  been 
pointed  out  that  wealthy  people  in  noncommimity  States  who  have 
already  accumulated  over  a  period  of  years,  large  fortunes,  have 
already  made  donations  and  other  adjustments  and  this  cannot  be 
undone  by  the  gift  tax.  In  the  common-law  States  it  has  been  ad- 
mitted by  the  Treasury  Department— you  cannot  get  statistics  on 
that,  but  it  is  a  matter  of  common  knowledge  among  lawyers,  that 
gifts  have  been  made  to  wives  and  children  and  have  been  made  in 
the  past  by  most  wealthy  people  for  the  purpose  of  enabling  them  to 
divide  income-tax  returns. 

In  Louisiana  the  law  gives  the  wife  half.  I  do  not  like  to  use 
the  word  gift;  the  law  declares  she  owns  half  because  she  earns  it. 
The  law  creating  the  marital  partnership  and  giving  the  wife  half 
of  the  property  and  income  acquired  existed  in  Louisiana  long  before 
the  Federal  income  tax  was  adopted.  You  cannot  put  us  on  equality 
with  other  States  by  preventing  the  husband  in  Louisiana  from  mak- 
ing a  separate  return,  because  they  can  still  make  separate  returns 
in  other  States.  As  for  the  gift  tax,  it  has  been  pointed  out  that  you 
can  still  make  large  gifts,  and,  more  than  that,  the  gift  tax  was  for 
the  purpose  of  preventing  a  man  from  avoiding  the  inheritance  tax. 
A  wealthy  man  may  still  find  it  advisable,  and  if  we  had  the  time 
we  could  give  practical  cases  where  he  could  say  to  his  wife,  "  I  am 
going  to  give  this  property  to  you  even  though  I  am  going  to  pay 
80  percent  of  the  taxes  you  will  have  to  pay,  because  that  will  be 
applied  against  your  estate  tax,  and  we  are  going  to  get  the  immedi- 
ate benefit  of  separate  income-tax  returns  so  it  will  be  more  than 

offset." 

In  Louisiana  and  most  of  the  community-property  States  the 
husband  and  wife  cannot  enter  into  a  partnership  or  contract  with 
each  other  at  all.  Moreover  a  gift  by  the  husband  to  the  wife  is 
revocable.  We  come  under  the  analogy  of  the  revocable  trust;  we 
probably  cannot  make  a  gift  that  would  enable  the  wife  to  make  a 
separate  return.  If  the  proposed  bill  is  adopted  community  States 
cannot  arrange,  even  by  gift  or  partnership  agreements,  to  make  sep- 
arate returns.    This  confusion  and  discrimination  always  results  when 
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you  try  to  change  fundamental  State  property  laws  by  "legislative 
fi»t." 

I  am  going  to  discuss  the  wife's  earnings  separately  because  there 
has  been  a  suggestion  that  they  should  be  treated  differently.  In 
Louisiana  the  communi^  proprty  is  made  up  not  only  of  the  hus- 
band's accumulations.  The  wife  has  a  half  interest  in  this  property 
and  income  on  the  theory  I  have  explained,  and  my  illustrations 
have  been  confined  to  that  situation.  The  wife's  earnings  also  be- 
come community  property;  if  she  is  a  wage  earner,  if  she  is  in  a 
ieparate  business,  for  example,  a  millinery  business,  the  profits  of 
that  business  are  community  property.  If  she  takes  separate  prop- 
erty acquired  prior  to  marriage  or  that  which  is  left  her  by  will, 
and  speculates  on  the  stock  market  the  profits  are  community  prop- 
erty. Half  belongs  to  the  husband  and  all  of  the  earnings  and  profits 
are  under  his  control  and  management.    These  are  the  legal  rights. 

When  a  man  and  his  wife  are  happy  there  is  very  little  thought 
©f  the  difference  between  "mine  and  thine."  It  never  becomes 
important  until  there  is  a  dispute,  and  it  is  then  the  real  test  arises 
m  to  whidi  spouse  owns  something.  Unless  there  is  a  dispute  thwe 
is  no  real  reason  for  bringing  up  such  questions.  This  is  true  in 
both  community  and  noncommunity  States.  When  there  is  a  diffi- 
d^ty  the  question  of  rights  become  important. 

The  wife,  in  Louisiana,  can  earn  $25,000  in  a  big  millinery  busi- 
ness and  the  husband  can  (if  he  wants  to  as  manager  of  the  com- 
munity partnership)  tell  her  not  to  put  that  back  into  the  business. 
He  can  say,  "  I  want  that  invested  in  American  Telephone  &  Tele- 
graph stock,"  and  it  has  to  be  done.  Although  it  is  income  resulting 
from  the  wife's  separate  business  activity,  it  is  nevertheless  com- 
munity property  and  income. 

If  the  bill  is  passed  in  its  present  form  the  community  property 
husband  will  have  to  pay  on  the  income  from  his  separate  property 
ami  also  on  the  income  from  the  community:  he  will  pav  on  his 
individual  earnings  and  will  have  to  add  the  wife's  income  from 
any  salaries  or  any  profits  from  her  separate  business,  and  you  will 
accumulate  all  of  this  income  in  one  return,  when  in  a  case  of  the 
same  character  of  income  in  other  States  you  will  treat  it  in  an 
entirely  different  manner. 

You  cannot  take  the  community-property  system  and  isolate  it 
here  and  there,  as  Judge  Donworth  suggested.     It  is  interwoven 
and  you  get  out  of  balance  when  you  attempt  to  talk  about  one  phase 
of  it. 

I  am  almost  through,  but  I  want  to  say  something  about  Mr, 
Frear's  case.  There  is  no  advantage  in  making  separate  returns  until 
you  get  over  $6,000.  Until  you  get  to  the  big-salaried  man,  you  do 
not  get  the  advantage.  The  problem  of  difference  in  tax  results 
between  the  States  does  not  come  up  in  connection  with  the  income 
of  the  large  majority  in  the  twilight  zone.  It  is  really  the  man  with 
the  large  salary  who  is  involved.  If  he  is  president  of  a  big  cor- 
poration and  makes  $200,000  a  year,  he  does  not  spend  that  from 
hand  to  mouth.  It  is  in  the  bank.  Mr.  Frear  is  thinking  of  the  man 
who  is  not  often  ahead  of  the  bill  collector,  when  there  is  no  time 
in  which  any  community-partnership  rights  of  the  wife  can  attach. 
That  is  true,  whether  in  a  common  law  or  a  community-system  State, 
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but  if  there  is  anything  in  bank,  and  by  the  way,  unspent  salary  is 
always  the  basis  of  investment  or  accumulation,  the  minute  the 
Louisiana  husband  has  salary  and  money  in  the  bank,  it  is  subject 
to  every  one  of  the  practical  burdens  and  limitations  I  have  men- 
tioned. 

I  want  to  give  one  more  illustration  before  closing.  It  illustrates 
the  practical  difficulties  and  unfairness  in  attempting  to  disregard 
fundamental  State  law.  Under  the  law,  and  you  gentlemen  are 
familiar  with  the  law  of  conflicts,  if  a  husband  accumulates  a  million 
dollars  in  Louisiana  and  he  and  his  wife  decide  to  move  to  New  York. 
When  they  arrive  in  New  York  that  State  recognizes  that  the  commu- 
nity system  is  a  partnership  and  that  the  wife  has  a  half  interest  in 
the  property  brought  there.  Tlfe  New  York  courts  will  say  that  the 
Louisiana  husband  who  removes  to  New  York  is  trustee  for  half  of 
that  property,  and  the  husband  and  wife  can  continue  to  make  sep- 
arate returns.  The  Treasury  Department  recognizes  this  situation 
and  permits  separate  returns  under  such  circumstances  in  New 
York.  If  this  bill  passes,  a  husband  and  wife  living  in  Louisian* 
could  not  make  separate  returns,  but  if  they  moved  the  community 
property  which  the  Government  says  is  to  be  treated  as  the  property 
of  me  husband  in  Louisiana,  to  New  York,  they  could  then  make 
separate  returns  in  New  York  in  the  future.  You  have  the  amazing 
result  of  Congress  recognizing  the  law  of  New  York  which  recognizes 
the  law  of  Louisiana  and  in  the  next  breath  saying  that  the  law  of 
Louisiana  will  not  be  recognized  directly  insofar  as  separate  returns 
of  Louisiana  husbands  and  wives  are  concerned.  This  will  result 
if  by  legislative  fiat  Congress  ignores  and  disregards  fundamental 
property  rights  in  eight  l^^ites  of  the  Union. 

I  want  to  put  in  tne  record  two  illustrative  cases;  I  do  not  want 
to  read  them,  but  they  show  how  it  is  possible  for  a  husband  in  a 
common-law  State  to  bring  about  a  joint  return.  In  one  case  the 
husband  wrote  a  broker  and  said,  "  This  is  a  joint  account ;  half  of 
it  belongs  to  my  wife."  The  other  is  a  partnership  case  which  il- 
lustrates that  it  makes  no  difference  in  a  noncommunity  State,  if 
you  have  a  serious  contract,  whether  it  was  entered  into  for  the  pur- 
pose of  making  separate  returns  or  not.  It  is  a  question  of  whether 
it  was  bona  fide.  Your  motives  are  immaterial.  With  the  permis- 
sion of  the  committee  I  would  like  to  file  a  memorandum  brief  which 
covers  the  points  I  have  made  here  and  these  two  cases  that  further 
illustrate  the  discrimination  that  will  result  from  the  adoption  of 
the  proposed  bill. 

I  want  to  say  in  conclusion  that  Congress — and  I  am  still  talking 
about  equity — ^has  twice  considered  this  matter  before,  once  in  1921 
and  again  in  1924.  In  1924,  very  patiently  and  very  carefully,  the 
Ways  and  Means  Committee  listened  just  as  you  gentlemen  have 
been  listening,  for  a  long  time,  and  at  great  expense  of  their  time, 
and  they  rejected  a  bill  substantially  in  the  same  form  as  the  bill 
pending  here.  This  matter  is  not  new.  It  has  been  rejected  by  Con- 
gress, not  on  constitutional  grounds  alone,  but  as  a  matter  of  equity 
and  fairness  to  the  community  States. 

Mr.  Shallenberger.  Without  objection,  we  will  grant  permission 
^  receive  your  brief  and  the  two  cases  to  which  you  refer. 
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Mr.  DiTNBAR.  In  Pkelm  v.  Oommhsum  (13  B.T.A.  1248,  Virginia) 
the  rule  was  applied  permitting  a  division  of  return  between  hus- 
band  and  wife  under  a  partnership  agreement,  even  though  the 
board  found  that  the  object  of  the  formation  of  the  partnership  was 
for  the  purpose  of  reducing  income  taxes. 

Nineteen  hundred  and  tmrty-four  Commerce  Clearing  House  Tax 
Service,  paragraph  71^5,  contains  the  following  abstract  of  decision 
of  the  Board  of  Tax  Appeals: 

(Par.  7195.)  Walter  F.  Henningsen  v.  Commi9sioner  (Dec.  8496  (CCH) ; 
Bfcts.  56668,  62845,  Apr.  4,  1934,  30  B.T.A.  42). 

Petitioner  having  made  an  effective  gift  of  stock  to  his  wife  prior  to  the  tax- 
able years  involved  (1928  and  1929),  was  taxable  on  only  one  half  of  the 
dividends.  Petitioner  contracted  to  purchase  coi-porate  stock,  pledging  tlie 
Stock  with  the  vendor  as  security  for  the  purchase  price.  He  contemporane- 
OQsly  stated  to  his  wife  and  to  others  that  half  of  the  stock  belonged  to  his 
wife,  and  prior  to  the  taxable  years  delivered  to  her  a  letter  stating  that  she 
was  owner  of  one  half  of  the  stock  standing  in  his  name.  With  consent  of  his 
l^ife»  petitioner  used  the  dividends  on  the  stock  to  discharge  the  indebtedness 
lor  the  purchase  price.  In  the  taxable  years  each  returned  as  income  one  half 
of  the  dividends.  Upon  discharge  of  the  indebtedness  subsequent  to  the  tax- 
able years  the  stock  was  delivered  to  petitioner,  who  then  caused  certificates 
lor  one  half  to  be  issued  to  his  wife.  It  is  held  the  gift  to  a  one-half  interest 
In  the  stock  was  effective  prior  to  the  taxable  years,  and  petitioner  was  taxable 
on  only  one  half  of  the  dividends.     (See  art.  51  at  par.  51824,  vol.  I.) 

Nineteen  hundred  and  thirty-four  Commerce  Clearing  House  Tax 
Service,  section  9232,  contains  the  following  abstract  of  court 
decision : 

4F»r.  9232.)  WilltcHW  R.  Trao}/  and  Helen  Gregory  Tracy,  petitioners,  v.  Com* 
mi9»kmer  of  iTUermUitmal  Revetme  respondent.  (See  U.S.  Circuit  Court  of 
Appeals,  6th  circuit;    no.  6385.    Decided  Apr.  11,  1934.) 

Petitions  to  review  orders  of  the  Board  of  Tax  Appeals. 

An  individual  having  a  marginal  stock-trading  account  with  brokers,  or  on 
about  January  1,  1925,  wrote  the  brokers  directing  them  **  to  make  a  Joint 
account  of  my  transactions  with  your  firm  in  the  name  of  W.  R.  and  Helen 
Tracy  (individual  and  his  wife),  efFective  January  1,  1925.  Orders  for  transac- 
tions in  this  account  will  be  given  to  you  for  the  writer.*'  It  is  held  that 
thereafter  one  half  the  income  of  the  account  was  taxable  to  each,  and  one  half 
of  the  interest  charge  for  carrying  the  account  and  of  the  losses  was  deductible 
by  each.  **  Tracy  had  no  certificates  to  assign  and  deliver  .^,.^.  .%■  It  is  clear 
that  Tracy  made  such  delivery  as  the  subject  matter  of  the  gift  permitted. 
♦  ♦  ♦  It  is  not  unusual  for  a  husband  to  have  the  sole  management  of  a 
business  or  joint  adventure  engaged  in  by  him  and  his  wife,  so  that  his  greater 
business  experience  shall  the  more  likely  contribute  to  its  success.'*  (See  art. 
51  at  par.  51.8200,  vol.  1.)  Reversing  Board  of  Tax  Appeals  decision  (25  B.T.A. 
1065,  C.C.H.Dec.  7510,  reported  at  par.  51.8200,  51.8215,  and  181.166,  vol.  I,  and 
par.  1607.075,  vol.  II.) 

Before  Hicks  and  Simons,  circuit  judges,  and  Taylor,  district  judge. 

(The  brief  referred  to  is  as  follows:) 

Memorandum  Brebt 

(Charles  E.  Dunbar,  Jr.,  Spencer,  Gidiere,  Phelps  &  Dunbar,  New  Orleans,  La., 
Attorneys  for  Louisiana  Community  Property  Taxpayers  Committee) 

(a)  Explanation  of  substantial  character  of  wife's  ownership  of  half  of  the 
liommiinity  partnership  income  and  property  in  Louisiana. 

(&)  Summary  of  the  practical  and  substantial  differences  between  the  com- 
miunity  property  or  marital  pnrtnership  law  and  the  common  law. 

(c)  Illustrations  of  the  practical  and  serious  burdens  on  husbands  in  rela- 
tion to  their  property  rights  in  community-property  States,  as  distinguished 
from  common-law  Stares,  which  entitle  such  community-property  States  to  the 
benefit  of  separate  returns  for  income-tax  purposes. 


COMMinnTY  PROPEBTY  INCOME 


143 


id)  Discrimination  and  unfairness  to  community-property  States  resulting 
from  the  attempt  by  the  Government  to  ignore  local  State  laws  regulating  and 
fixing  ownership  and  property  rights  by  the  passage  of  the  proposed  bUl. 
(H.R.  8396.) 

FOBEWORD 

Following  an  earlier  opinion  applicable  to  Texas  rendered  in  1920,  the 
Attorney  General  of  the  United  States,  on  February  26,  1921.  rendered  an 
opinion  which  was  promulgated  by  the  Commissioner  of  Internal  Revenue  as 
Treasury  Decision  3138  on  March  3,  1921,  based  on  exhaustive  study  of  the 
laws  of  all  the  community-property  States.  In  these  opinions,  the  Treasury 
Department  announced  that  in  Louisiana,  Texas,  Arizona,  New  Mexico,  Idaho, 
Nevada,  and  Washington,  all  of  which  are  community-property  States,  the 
wife  as  a  partner  in  community,  was  the  vested  and  real  owner  of  one  half 
of  all  the  community  property  and  income  of  the  community  partnership, 
and  that  all  community-partnership  income,  for  the  reason  that  it  belonged 
equally  to  husband  and  wife,  might  be  returned  separately  for  mcome-tax 
purposes.  (California  was  excepted  from  the  ruling  in  1921.  Subsequent 
changes  in  the  community-property  law  of  Oalifornia  have  resulted  m  the 
Government  recognizing  the  same  right  of  husbands  and  wiye^  in  California 

since  1930.)  ,    ^.'»    • 

'"In  1921  and  1924,  attempts  were  made  in  Congress  to  amend  the  revenue 
act,  which  amendments  were  designed  to  compel  the  husband  in  community- 
partnership  States  to  include  in  his  individual  income-tax  return  the  half  of 
the  community  income  which  belonged  to  his  wife  under  the  local  State  law. 
These  amendments  were  similar  to  H.R.  8396,  which  is  now  pending  in  Con- 
gress    Arguments  were  made  and  briefs  were  filed  In  behalf  of  the  community- 
partnership  States  in  1921  and  1924,  showing  that  the  proposed  amendments 
were  grossly  discriminatory  and  unjust,   and.   as  a   result,   the  amendments 
were  rejected  by  Congress.     (Appendix  1.)     When  the  sponsors  of  the  legisla- 
tion in  1921  and  again  in  1924  failed  to  persuade  Congress  to  ignore  the  laws 
of  the  community-partnership  States  and  to  compel,  by  legislative  fiat;  the 
husband  to  pay  taxes  on  his  wife's  half  of  the  community-partnership  income, 
efforts  were  made  to  change  the  ruUngs  of  the  Treasury  Department  and  of 
the  Attorney  General  which  had  been  in  effect  for  many  years.    Following 
the  decision  of  the  Supreme  Court  in  United  States  v.  Rohhins  (269  U.S.  315), 
dealing  with  the  law  of  California,  the  Treasury  Department  finally  decided 
to  institute  test  suits  in  some  of  the  other  community-partnership  States,  so 
that  the  Supreme  Oourt  of  the  United  States  might  decide  the  matter.     The 
Supreme  Court  of  the  United  States  in  1930  unanimously  decided  that  the  prior 
rulings  of  the  Attorney  General  and  Treasury  Department  were  correct  and 
that  accordingly  In  the  States  of  Louisiana,  Washington,  Texas,  Arizona,  and 
California  the  wife  had  a  legal  and  real  ownership  in  half  of  the  community- 
partnership  property  and  community-partnership  income,  and  the  right  of  hus- 
bands and  wives  in  community-property  States  to  make  separate  returns  of 
the  community  income  was  again  recognized.     (Appendix  2.)     The  Treasury 
Department  accepted  the  decisions  of  the  United  States  Supreme  Court  deal- 
ing  with   the    local   laws   of   Louisiana,   Texas,    Wasli;ngton,    Arizona,    and 
California,    as    applicable    to    the    remaining   community-property    States    of 
New  Mexico,  Idaho,  and  Nevada,  without  the  necessity  of  further  test  cases. 
Another  attempt  is  now  being  made  by  legislative  act  as  to  take  away  from 
husbands  and  wives  In  community-partnership  States  the  rights,  which,  after 
a  careful  study  of  the  local  laws,  have  been  recognized  by  three  Attorneys 
General,  the  Treasury  Department,  and  the  Supreme  Court  of  the  United  States. 
(Appendix  3.)     The  pending  bill  which  has  been  introduced  for  this  purpose 
Is  H.R.  8396,  which  reads  as  follows :  .     ^  ..  ^ 

"Be  it  enacted  J>p  the  Senate  and  House  of  Representatives  of  the  Umted 
States  of  America  in  Congress  assembled,  That  for  the  purpose  of  determining 
the  Income-tax  liability  of  any  individual  during  any  taxable  year  beginning 
after  December  31,  1933,  property  of  a  marital  community  shall  be  considered 
as  the  property  of,  and  income  of  a  marital  community  shall  be  considered  as 
the  income  of,  the  spouse  who  has  the  management  and  control  thereof  under 
the  law  of  the  jurisdiction  in  which  the  marital  community  exists,  and  such 
spouse  shall  alone  be  entitled  to  the  deductions  and  credits  allowed  under  the 
internal-revenue  laws  which  are  properly  allocable  to  such  property  or  income." 


144. 

Jt  X  M. 


COMMUNITY  PKOPERTY  INCOME 


.1 

i 


TlMs  purpose  of  the  above-quoted  bill,  which  is  now  pending,  is  to  Ignore  and 
nullify  the  eifect  of  the  locf»l  community  partnership  laws  of  Louisiana,  Wash- 
ington, Texas,  California,  New  Mexico,  Arizona,  Idaho,  and  Nevada,  and  force 
the  husband  in  these  States  to  include  in  his  individual  tax  letuni  property 
and  income  which,  under  the  law  of  his  State,  does  not  belong  to  him,  but  which 
belongs  to  his  wife.  The  present  proposed  legislation  is  not  only  grossly  dis- 
criminatory and  unfair  to  the  community-property  States,  but  it  violates  the 
Constitution  of  the  United  States. 

The  sixteenth  amendment  to  the  Constitution  permits  Congress  to  tax  a 
person's  income.  The  Federal  Government,  under  this  amendment,  has  adopted 
on  the  whole  a  policy  of  taxing  the  real  or  equitable  owner  of  income  as  deter- 
mined by  local  State  laws.  If  ownership  as  created  by  the  local  statutes  of  the 
various  States  is  not  recognized  by  Congress  and  is  to  be  disregarded  by 
Congress  endless  complications,  hardships,  and  gross  injustice  and  discrimin- 
ation will  result  and  oniformity  In  matters  of  Federal  taxation  will  be 
destroyed. 

To  the  average  lajrman  and  lawyer  unfamiliar  with  the  community  property 
OP  marital  partnership  law,  there  is  a  general  impression  that  the  only  difference 
between  the  laws  of  community-property  States  and  common-law  States  is  a 
difference  of  theory,  and  that  the  community-property  law  is  only  a  fiction 
which  gives  community-property  States  benefits  in  relation  to  income-tax 
returns  at  the  expense  of  common-law  States  that  have  a  different  system 
of  law. 

It  is  respectfully  submitted  that  such  an  impression  is  erroneous  and  contrary 
to  the  law  and  facts  as  announced  by  three  Attorneys  General,  the  Treasury 
Department,  and  the  Supreme  Court  of  the  United  States  (appendix  4). 

The  purpose  of  this  memorandum  is  to  explain  sinjply  and  briefly,  with  as 
little  use  of  technical  language  and  the  citation  of  authorities  as  possible,  the 
general  principles  of  the  community  law  and  by  practical  Illustrations  to 
demonstrate  that  the  community-partnership  law  is  not  only  theoretically 
different  from  the  common  law,  but  as  a  practical  and  substantial  fact  creates 
a  marital  partnership  in  which  the  wife  is  the  real  and  substantial  owner  of 
one  half  of  the  community  property  and  income  with  resulting  burdens  and 
practical  limitations  on  the  property  rights  of  husbands,  unknown  to  the 
common  law,  which  entitle  such  husbands  in  community-property  States  to 
the  corresponding  benefits  that  they  now  enjoy  in  the  way  of  separate  income- 
tax  retuma 

BKIEF  EXPLANATION  OF  THE  EFFBCTr  OF  THE  COHMUNITT-PAETNBBSHIP  LAW 

The  most  important  effect  of  the  law  of  Louisiana  and  other  community- 
property  States  is  to  create  a  partnership  between  the  husband  and  wife,  and, 
as  a  result,  one  half  of  the  income  and  property  acquired  during  marriage  by 
this  partnership  immediately  vests  in  the  wife  and  the  other  half  in  the 
huBband.  The  community  system  of  law  as  it  exists  in  Louisiana  and  other 
States  is  more  analogous  as  a  matter  of  legal  principle  and  substantial  fact 
to  a  partnership  than  any  other  conmion  law  legal  status.  The  right  of  the 
husband  to  administer  and  manage  the  community-partnership  property  that 
is  acquired  after  marriage  as  a  result  of  the  joint  or  individual  efforts  of 
the  two  spouses  is  in  substance  analogous  to  that  of  a  managing  partner  at 
common  law  or  a  trustee  at  common  law  with  very  broad  power  of  adminis- 
tration (appendix  5).  Under  the  community  or  i>artnership  theory,  the 
husband  and  wife,  with  certain  exceptions,  become  absolute  and  equal  owners 
of  all  property  and  income  acquired  by  them  during  the  marriage  share  and 
share  alike  (appendix  6).  The  courts  of  the  various  States  have  repeatedly 
held  that  there  is  no  distinction  to  be  made  between  husband  and  wife  as  to 
the  degree,  quantity,  nature,  or  extent  of  the  interest  each  has  in  the  com- 
munity property  (appendix  7).  The  husband,  as  managing  partner  or 
trustee,  or,  as  he  is  called  in  some  of  the  community  States,  the  master  of 
the  community,  is  given  the  administration  of  the  community  property  by 
law,  and  this  right  to  administer  is  terminated  by  divorce,  or  by  his  death 
or  the  death  of  his  wife.  This  right  of  administration  may  also  be  termi- 
nated, without  the  necessity  of  a  divorce,  by  a  separation  of  community  prop- 
erty and  a  liquidation  of  the  partnership,  which  may  be  claimed  and  obtained 
by  the  wife  on  the  ground  that  the  husband  is  a  gambler,  or  if  he  is  guilty 
of  mismanagement  or  otherwise  incompetent  or  Incapable  of  properly  adminis- 
tering the  community-partnership  property. 
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The  pending  bill  proposes,  although  the  husband  is  admittedly  not  the  owner, 
to  tax  him  on  his  wife's  half  of  the  community-partnership  property,  because 
he  is  the  manager  and  administrator  of  the  community  partnership  under  the 
local  State  law.  It  is  probably  unnecessary  to  state,  that  in  common-law  States, 
a  managing  partner  of  a  partnership  is  not  required  by  the  Federal  revenue 
act  to  include  in  his  individual  income-tax  return  the  share  of  the  partnership 
income  belonging  to  his  other  partner  or  partners.  The  proposed  bill,  how- 
ever, would  require  the  husband,  who  is  analogous  to  a  managing  partner 
at  common  law,  to  include  in  his  individual  income-tax  return  not  only  his 
jEihare  of  the  community -partnership  income,  but  the  share,  which  belongs  to 
his  wife  as  a  partner  in  the  community  partnership.  In  short,  it  is  proposed 
that  for  taxation  purposes  the  community  partnership  in  eight  States  is  to 
be  treated  differently  from  ordinary  partnerships  in  every  State  of  the  Union. 

PBAOTICAL  ILLUSTRATIONS  OF  THE  WIFE'S  ONE-HALF  OWNERSHIP  OF  THE  COMMUNITT- 
PARTNERSHIP  PROPERTY  AND  INCOME  AND  THE  SUBSTANTIAL  RESTBIOTIONS  AND 
LIMITATIONS  PLACED  ON  THE  HUSBAND'S  ADMINISTRATION  OF  THE  COMMUNITY- 
PARTNERSHIP   PROPERTY 

(a)  The  husband  in  Louisiana,  in  addition  to  being  restricted  by  law  as  to 
gifts  of  community-partnership  property  (appendix  8),  is  expressly  denied,  by 
statute,  the  right  to  dispose  of  or  deal  with  the  community  partnership  property 
or  income  in  fraud  of  his  wife's  property  rights  in  half  of  the  community- 
partnership  property  and  conmiunity  income.  The  liberal  equitable  power  of 
our  courts  in  relation  to  fraud  are  an  ever-present  potential  protection  to  the 
wife  against  an  unfaithful  or  dishonest  husband,  who  deals  with  the  com- 
munity partnership  property  in  violation  of  his  trust  or  fiduciary  obligation 
AS  master  and  managing  partner  of  the  community  (appendix  9).  The  hus- 
band is  merely  the  managing  partner  of  the  marital  partnership,  with  full 
discretion  and  power  of  administration,  but,  as  an  agent  and  fiduciary,  he 
must  act  in  good  faith  in  the  handling  of  the  wife's  interest  in  the  community 
partnership.  If  the  husband  wastes  the  community-partnership  property  in 
dissipation  and  debauchery  for  his  own  pleasure,  it  has  been  held  in  several 
community-property  States  which  have  no  express  statute  on  the  subject 
similar  to  the  Louisiana  statute,  that  such  conduct  on  his  part  is  a  disposition 
of  the  community  property  in  fraud  of  his  wife's  rights.  The  husband,  in 
■common-law  States,  since  he  is  the  owner  of  all  property  acquired  by  him 
during  marriage,  can  give  it  away  to  anyone  he  pleases  and  whenever  he  sees 
fit  Moreover,  he  can  use  it  for  gambling,  waste  it  in  dissipation,  or  dispose 
of  it  in  any  other  way  he  chooses,  and  it  is  no  fraud  against  the  wife,  and 
the  wife  has  no  right  to  complain,  because,  in  common-law  States,  the  husband 
is  the  exclusive  owner  of  all  of  the  property  and  the  wife  has  no  interest  in  it 

(appendix  10). 

(&)  Unlike  the  common  law,  and  because  of  the  community-partnership  law, 
1#  the  husband  in  Louisiana,  even  in  the  absence  of  fraud  on  his  part,  is  waste- 
ful, reckless,  incapable,  or  incompetent,  or  if  he  is  a  careless  administrator 
and  is  mismanaging  the  community-partnership  property,  or  if  his  affairs  are 
in  such  disorder  as  to  jeopardise  the  wife's  property  rights,  or,  a  fortiori,  if 
he  is  fraudulently  disposing  of  community  property,  the  wife  can  immediately 
demand  and  obtain  a  separation  of  property,  which  carries  with  it  the  dissolu- 
tion and  liquidation  of  the  community  partnership.  The  wife,  under  such  cir- 
cumstances, receives  immediate  possession  and  control  of  her  half  of  the  com- 
munity property  existing  at  the  date  of  the  separation  of  property,  and  takes  over 
the  immediate  control  and  administration  of  her  half  of  the  community  property 
and  removes  the  husband  thereafer  as  managing  partner  of  the  community 
property.  Each  spouse  thereafter  manages  his  or  her  property,  and  all  prop- 
erty thereafter  acquired  belongs,  as  separate  property,  to  the  spouse  acquiring  it. 
When  the  wife  sues  for  separation  of  property,  she  may,  as  a  matter  of  protec- 
tion, immediately  obtain  an  injunction  restraining  the  husband  from  further 
activity  as  manager  of  the  community  property  (appendix  11).  This  right  of 
the  wife  in  Louisiana  is  similar  to  the  right  of  a  partner  in  an  ordinary  com- 
mercial partnership  to  provoke  a  liquidation  or  dissolution  of  the  partnership 
in  case  of  mismanagement  or  fraud.  Furthermore,  this  right  of  the  wife  in 
Louisiana  has  nothing  to  do  with  and  is  distinct  from  her  right  to  a  divorce, 
and  can  be  asserted  by  her  while  she  and  her  husband  are  living  together  as 
man  and  wife.    Tliis  right  of  the  wife  to  force  a  dissolution  and  liquidation 
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fxf  the  community,  in  case  the  husband  is  incompetent  or  guilty  of  mismanage- 
ment, or  fraud,  or  if  his  affairs  are  in  disorder,  is  a  serious  limitation  and 
check  on  the  husband's  authority  as  manager  of  the  marital  partnership,  and 
is  a  substantial  safeguard  established  for  the  benefit  and  protection  of  her 
property  right.  This  very  practical  remedy  given  by  the  Louisiana  law  to  the 
wife  is  consistent  only  with  the  theory  that  the  husband  is  only  an  adminis- 
trator or  managing  partner,  and  that  the  wife  has  a  real  and  substantial 
ownership  in  half  of  the  ccHnmnnity  property  administered  by  the  husband, 
which  the  Louisiana  courts  will  protect  In  common-law  States  the  wife,  of 
course,  has  no  such  rights,  because  there  is  no  community  partnership  between 
husbands  and  wives  created  and  established  by  State  law.  The  husband,  in 
common-law  States,  is  the  owner  of  all  property  acquired  by  him  during  mar- 
riage, and  it  is  immaterial  whether  he  is  incompetent  or  incapable,  and  he  can 
spend  it  in  dissipation  or  debauchery,  gamble  with  it,  or  mismanage  it,  as  he 
chooses,  and  the  wife,  because  she  has  no  ownership  or  interest  in  her  husband's 
property,  has  no  legal  right  to  complain  (appendix  11). 

(o)  That  the  husband  is  only  the  managing  partner  of  the  community  part- 
nership and  cannot  enjoy  or  use  the  property  for  himself  is  further  demon- 
strated by  his  inability  to  use  community-partnership  income  or  property  with- 
out accountability  to  his  wife.  Thus,  11  he  uses  any  part  of  the  community- 
partnership  income  for  the  benefit  of  his  separate  estate,  he  becomes  a  debtor 
to  the  community  partnership  to  the  extent  to  which  his  separate  estate  has 
been  enhanced  in  value.  If  he  pays  his  separate  debts  out  of  the  community 
funds,  his  separate  funds  must  reimburse  the  community  for  the  amount  so 
paid.  In  common-law  States,  where  there  Is  no  community  partnership 
between  husbands  and  wives,  all  property  and  income  acquired  by  the  husband 
during^  marriage  belongs  exclusively  to  him,  and  all  property  and  income  ac- 
quired by  the  wife  during  marriage  belongs  to  her,  and  the  husband  can  use 
lind  E^nd  his  property  and  income  to  pay  his  personal  and  separate  debts,  or 
in  any  other  way  he  pleases,  and  his  wife  has  no  legal  right  to  complain, 
because  she  has  no  interest  or  ownership  in  the  pr<^perty  and  income  acquired 
by  her  husband  during  marriage  (appendix  12). 

<tf>  The  husband  in  Louisiana  can,  by  his  will,  dispose  only  of  his  hhlf  of 
the  community  property,  and  is  powerless  to  affect  the  wife's  half.  The  con- 
verse of  the  husband's  lack  of  testamentary  power  over  the  wife's  half  of  the 
community  income  Is  illustrated  by  the  completeness  of  the  wife's  power  of 
disposition  of  her  half.  The  wife  can  will  her  half  of  the  community  property 
to  anyone  she  chooses,  even  to  a  lover,  and  when  she  dies  the  husband  must, 
by  agreement  or  judicial  partition,  sell  the  community  property  and  liquidate 
•ny  and  all  business  ventures  in  order  to  deliver  the  value  of  half  of  the 
marital  partnership  property  to  the  legatee  or  legatees  of  the  wife.  It  is  only 
because  one  half  of  the  community-partnership  property  belongs  to  the  wife 
that  the  law  gives  her  the  right  of  testamentary  disposition  of  half  of  the 
community-partnership  property  and  income.  At  common  law,  because  the 
husband  owns  all  property  and  income  acquired  by  him  after  marriage,  he 
has  the  free  and  unrestricted  power  of  testamentary  disposition  of  the  whole 
of  this  property,  and  the  wife  cannot  dispose  of  any  of  his  property  by  will. 
Likewise,  since  the  wife  is  the  exclusive  owner  of  all  property  acquired  by 
her  during  marriage,  she  can  dispose  of  all  of  it  by  will,  and  the  husband 
cannot  dispose  of  any  part  thereof.  This  is  because  there  is  no  community 
partnership  in  common-law  States,  and  the  wife  has  not  a  half  interest  in  any 
part  of  the  husband's  property  acquired  during  marriage,  and  the  husband  has 
not  a  half  interest  in  any  part  of  the  wife's  property  acquired  during  marriage 
(appendix  13). 

(e)  If  the  wife  in  Louisiana  dies  without  having  made  a  will,  her  half  of 
the  community  partnership  property  and  income  descends  to  her  heirs,  and 
her  husband  is  powerless  to  prevent  it.  It  has  been  held  in  Louisiana  that 
even  the  illegitimate  children  of  the  wife,  bom  before  her  marriage  and  not 
the  children  of  her  husband,  were  entitled,  on  her  death,  to  inherit  her  share 
of  the  community  estate,  to  the  exclusion  of  the  surviving  husband  (appendix 
14).  If  the  wife  in  Louisiana  dies,  her  heirs  or  legatees  pay  both  State 
and  Federal  inheritance  taxes  on  her  half  of  the  community-partnership  prop- 
erty and  income,  and  if  the  husband  happens  to  be  the  legatee  or  heir  of 
his  wife,  he  is  required  to  pay  both  a  State  and  Federal  inheritance  tax. 
Thus,  under  the  law  of  Louisiana,  if  a  man  has  the  misfortune  to  lose  his 
wife,  he  must  pay  to  the  United  States  and  the  State  of  Louisiana  a  heavy 
inheritance  tax  for  tlie  privilege  of  inheriting  from  her  one  half  of  the  pro^ 


erty  which  in  a  common-law  State  would  be  considered  entirely  his.  In  tlus 
connection,  it  should  be  noted  that  the  Treasury  Department  recognizes  the 
community  partnership  and  the  wife's  half  ownership  in  the  community  ^o^ 
erty  and  income  for  the  purpose  of  levying  an  inheritance  tax  on  the  husband 
or  the  heirs  of  the  wife,  on  the  theory  that  they  receive  the  wifes  property 
and  income,  and  yet,  if  the  present  biU  is  adopted,  the  Government  wiU  coin- 
pel  the  husband  to  pay  an  income  tax  on  the  same  property  and  income,  evi- 
dently on  the  theory  that  it  should  be  treated  as  his  property.  We  submit 
that  this  is  in  effect  "  blowing  hot  and  cold  "  at  the  same  time  (appendix  lo). 
The  rules  we  have  stated  are  unknown  to  the  common  law.  At  common  law 
all  of  the  property  acquired  by  the  husband  during  marriage  belongs  to  him 
alone  and,  accordingly,  upon  his  death,  descends  to  his  heirs,  and  his  heirs 
must  pay  both  State  and  Federal  inheritance  taxes :  and,  conversely,  aU  the 
property  acquired  bv  the  wife  during  marriage  belongs  to  her  alone  and,  ^p<m 
her  death,  descends  to  her  heirs,  and  her  heirs  must  pay  both  State  and  fed- 
eral inheritance  taxes.  ,     ,.      ,     ,         ,  .,     ^     i ^ 

(f)  The  community  partnership  in  Louisiana  is  dissolved,  and  the  husband 
is  automatically  removed  as  managing  partner  in  case  a  divorce  is  obtained 
by  either  husband  or  wife  and,  as  a  result,  the  community  partners^p  prop- 
erty is  immediately  liquidated  and  the  community  property  and  accured  income 
divided  equally  between  the  husband  and  wife.  This  is  true  irresi^ective  of 
the  merits  of  the  marital  disagreement  and  even  though  the  wife  alone 
is  guilty  and  wholly  to  blame  for  the  situation  bringing  about  the  divorce  and 
the  resulting  dissolution  and  liquidation  of  the  community  pairtnership 
(appendix  16).  The  right  of  the  wife  in  this  connection  is  independent 
of  any  question  of  alimony,  which  is  governed  and  regulated  by  separate 
statutes  The  wife's  right,  in  the  event  of  divorce,  to  remove  the  husband 
as  manager  of  the  community  partnership  and  immediately  receive  one 
half  of  the  community-partnership  property  and  income  results  from  the  feet  . 
that  in  Louisiana  she  is  the  owner  of  one  half  of  the  community-partnership 
property  and  income.  As  a  consequence,  therefore,  if  a  wife  in  Louisiana  is 
guilty  of  adultery  and  runs  away  with  her  lover,  she  can  leave  instructions 
with  her  attorney  in  connection  with  the  divorce  proceedings  to  require  an 
immediate  dissolution  and  liquidation  of  the  community  partnership,  and  she 
can  force  the  husband  to  account  for  and  deliver  to  her  immediately  one  half 
of  the  community-partnership  property  and  income,  which  she  can'  then  spend, 
if  she  pleases,  in  luxury  with  her  lover.  In  a  common-law  State,  a  wife  leav- 
ing her  husband  under  such  guilty  circumstances  could  be  divorced  by  her 
husband  and  would  not  even  be  entitled  to  alimony,  much  less  to  an  equal 
division  of  property.  The  simple  reason  for  this  result,  as  we  have  said  before, 
is  because  in  common-hiw  States  the  husband  is  the  exclusive  owner  of  aU  of 
the  property  acquired  by  him  during  marriage,  and  the  wife  has  not  the 
slightest  interest  or  ownership  in  his  property. 

SUMMABT 

In  the  light  of  the  many  illustrations  of  the  practical  and  substantial  nature 
of  the  wife's  ownership  and  the  restrictions  on  the  husband  as  agent  or 
managing  partner  of  the  community  partnership  we  have  briefly  outlined,  we 
submit  that  the  proposed  bill  is  grossly  unjust  and  discriminatory.  The  pend- 
ing community  property  bill,  in  substance,  proposes  to  tax  the  husband  on  income 
which  belongs  to  his  wife,  by  treating  the  income  as  if  it  were  his,  when,  as  a 
matter  of  fact,  he  cannot  give  it  away  if  he  chooses— when  he  cannot  dispose  of 
it  in  fraud  of  his  wife's  property  rights,  if  he  pleases—when,  if  he  is  reckless, 
careless,  or  a  bad  manager,  he  loses  the  administration  of  it — ^when,  if  he  is  of  a 
speculative  disposition,  or  the  disorder  of  his  affairs  is  such  as  to  jeopardize 
his  wife's  property  rights,  he  loses  the  administration  of  it— when  he  loses  the 
administration  of  it  in  case  of  a  divorce  and  even  without  any  fault  on  his  part, 
if  his  wife  is  unfaithful  to  her  marital  obligation— when  he  cannot  spend  it  to 
improve  his  separate  property,  if  he  wants  to — ^when  he  cannot  use  it  to  pay 
his  separate  debts,  if  he  pleases— when  he  has  no  right  or  power  to  have  it 
descend  to  his  heirs— when,  if  his  wife  dies,  he  loses  the  administration  of  it 
and  must  deliver  it  to  his  wife's  heirs— and  when,  if  it  is  willed  to  him  by  his 
wife,  he  takes  it  not  as  owner,  but  by  inheritance,  and  is  compelled  to  pay 
both  a  State  inheritance  tax  and  a  Federal  estate  tax  for  the  privilege  of 
jeceiving  it. 
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None  of  these  restrictions  and  limitations  on  the  power  of  the  husband  with 
^gard  to  property  and  income  acquired  during  marriage  exists  in  common-law 
®Li  ^'^  ^^  husband  is  the  owner  of  aU  of  the  property  and  income 
acquired  daring  marriage;  and,  conversely,  the  restrictions  and  limitations  wt 
lliw  outlined  exist  in  Louisiana,  because  the  wife  is  the  owner  of  one  half  of 
~  property  and  income  acquired  during  marriage  by  the  marital  partnership 
iHMiposed  of  both  husband  and  wife. 

We  have  emphasized  the  fundamental  and  practical  features  of  the  Louisiana 
coMtiunlty  partnership  law,  in  order  to  show  clearly  that  the  community 
partnership  between  husband  and  wife  in  Louisiana  and  other  community- 
f"*''^"/.  ?^*^  ^®  °^*  *  fiction,  but  is,  in  substance,  a  partnership  imposed  bf 
law.  which  creates  burdens  and  limitations  as  well  as  privileges  in  relation  ta 
the  property  rights  of  husbands  and  wives.  These  burdens  and  limitations  on 
gyyy  "g>^  a*®  unknown  in  the  common-law  States,  and,  we  submit,  if  It 
wmt  true  ttiat  any  benefits  flowed  from  the  community  partnership  law,  they 
are  more  than  counterbalanced  by  the  multitude  of  burdens  and  restrictions 
Piacednpon  the  property  rights  of  husbands  and  wives  in  Louisiana,  which  do 
not  exist  in  any  common-law  State.  The  proposed  bill  is  unjust  and  dis- 
cnminatory  in  its  practical  effect,  and  violates  sound  principles  of  uniformity  in 
JTederftl  taxation. 

Pm&CnOAI.  INSTANOn  op  mStSIMINATION   AND  UNFAIRNHSS,    WHICH   WHX  BSSULT 

•      FIOM  THE  PASAAOB  Of  THE  PB0P08ED  BUX 

An  attempt  to  force  the  husband  and  wife  in  Louisiana,  who,  under  our  local 
law,  are  ha  substance  partners,  to  report  all  of  the  community-partnership 
income  in  the  name  of  the  husband  alone,  when,  as  a  matter  of  law  and  fact 
tHe  husband  owns  only  one  half  of  the  community  income,  and  is  merely  the 
.  managing  partner  of  his  wife's  other  half,  will  not  produce  uniformity,  but, 
on  the  contrary,  wUl  unfairly  discriminate  against  Louisiana  and  other  com- 
munity.property  States,  and  wiU  ignore  the  fundamental  law  of  our  State,  by 
tr^ting  what  in  Louisiana  is  in  substance  a  partnership  created  by  law. 
differently  from  voluntary  partnerships  in  every  common-law  State. 

Furthermore,  in  addition  to  the  discrimination  resulting  from  voluntary 
partnership  it  is  important  to  note  that  as  a  matter  of  fact  there  are  a  number 
of  ownmon-law  States  that  permit  husbands  and  wives  to  form  partnerships 
volunarily,  and  in  these  States,  husbands  and  wives  mav  make  voluntary-part- 
nership agreements  which  may  accomplish  the  same  result,  by  contract  that 
the  law  accomplishes  in  Louisiana.  Where  such  a  partnership  agreement  has 
been  entered  into  between  husband  and  wife  in  these  common-law  States  the 
commissioner  has  recognized  that  each  spouse  may  return  his  or  her  distributive 
fifaare  of  the  partnership  income,  and  is  liable  only  for  the  tax  upon  such  share 
A  list  of  21  States  in  which  the  Government  has  authorized  that  this  may  be 
done  may  be  found  in  1930  Prentice-Hall  Tax  Service,  section  ISSOT  Moreover 
such  a  voluntary  partnership  will  not  be  affected  by  the  proposed  community- 
property  bill,  which  only  applies  to  so-called  "community-property  States", 
and  which  is,  therefore,  intended  to  and  actually  does  affect  only  eight  States 
The  adoption  of  the  propased  bill,  therefore,  would  result  in  permitting  volun- 
tary partners  in  other  States  to  divide  income,  and  would,  in  eight  States  of  the 
Union,  where  such  a  partnership  is  created  by  law  and  called  a  community 
partnership,  prevent  the  division  of  income  between  the  partners  and  the 
making  of  separate  returns  by  the  partners. 

On  the  other  hand,  if  the  husband  in  community-property  States  is  analogized 
to  a  trustee  at  common  law  insofar  as  he  manages  one  half  of  the  com- 
munity-partnership property  and  income  for  his  wife,  surely  it  cannot  be 
contended  that  one  in  the  position  of  a  trustee  for  another  person  can  or 
should  be  forced  to  add  the  income  derived  from  property  administered  for 
the  benefit  of  the  beneficiary  to  his  individual  property  and  income  for  Fed- 
eral income-tax  purposes.  Yet  this  is,  in  substance,  what  the  pending  com- 
munity-property bUl  proposes  to  do,  by  forcing  a  Louisiana  community  hus- 
band to  add  the  community-partnership  income  to  his  personal  income  for 
taxation  purposes. 

It  is  respectfully  submitted  that  if  the  inhabitants  of  common-law  States 
rfiould  be  of  the  opinion  that  it  is  to  their  interest  to  place  the  burdens  and 
limitations  on  the  husband's  earnings  and  accumulations  during  marriage  and 
confer  upon  the  wife  a  substantial  property  right  in  the  earnings  and  accumu- 
lations of  the  husband  during  marriage,  which  the  law  of  Louisiana  confers 
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upon  her,  there  is  nothing  to  prevent  them  from  changing  their  laws  acco^- 
ingly  and  from  accepting  this  advanced  view  of  women  s  rights,  by  adopting 
the  community-partnership  system.  By  establishing  a  community-partnership 
system  which  has  prevailed  in  eight  States  long  before  the  income-tax  amend- 
ment was  adopted,  common-law  States  may  obtain  any  advantages,  if  such 
there  are,  that  fiow  from  the  law  and  facts  in  community-partnership  States. 
It  is  evident  that  the  community-partnership  system  is  so  substantial  m  its 
nature  with  reference  to  property  rights  that  common-law  States,  up  to  this 
time,  have  considered  it  objectionable  in  this  regard  and  not  desirable  t» 
adopt  on  any  theory  of  Federal  income-tax  benefit.  ,._,     .        w     i.  k 

With  reference  to  the  argument  as  to  the  necessity  for  bringing  about  har- 
mony in  the  Federal  taxation  law,  this  is  impossible  on  account  of  the  fact 
that  the  Federal  tax  must  be  based  on  the  person's  income,  and  what  is  prop- 
erty and  income  of  an  individual,  corporation,  or  partnership  is  necessarily  a 
matter  depending  on  the  constitutions  and  laws  of  the  various  States  of  the 
Union  We  have  already  pointed  out  that  in  many  common-law  States  hus- 
bands and  wives  may  make  voluntary  partnership  agreements  and  obtain  the 
same  benefits  which  result  from  a  community-property  partnership  esUb- 
lished  by  law.  More  than  this,  in  all  common-law  States  a  husband  may  make 
a  gift  of  half  of  his  property  to  his  wife  and  thereafter  the  income  from  the 
property  thus  donated  may  be  returned  as  the  separate  property  of  the  wife. 
This  is  done  as  a  matter  of  practice,  and  have  never  been  questioned.  The 
laws  of  Louisiana  and  other  community  States  make  the  wife  the  owner  of 
one  half  of  the  income  and  property  acquired  during  marrlafre  and  yet  the 
Federal  Government,  by  the  proposed  amendment,  is  attempting  to  ignore  this 
fundamental  law  of  the  State  for  taxation  purposes.  The  result  will  be,  in 
case  the  proposed  bill  is  adopted,  that  simply  because  the  property  becomes 
joint  property  as  a  result  of  the  positive  law  of  Louisiana  and  other  com- 
munity-property States,  a  different  rule  will  be  applied  in  community  States 
than  is  applied  in  other  States  where  the  same  situation  is  brought  about 
voluntarily.  .        ,  ^ 

In  Louisiana,  a  gift  by  a  husband  to  his  wife  during  marriage  Is  as  a  matter 
of  law  revocable  during  the  marriage,  and  in  view  of  the  provisions  of  the 
revenue  act  taxing  Income  from  revocable  trusts  to  the  grantor,  the  Treasury 
Department  may  contend  that  the  Income  from  property  donated  by  a  husband 
to  his  wife  should  remain  taxable  to  the  husband.  In  common-law  States,  no 
such  contention  can  be  made  and  the  Income  from  donated  property  Is  clearly 
taxable  to  the  wife  only.  Thus  the  Louisiana  law  may  prevent  the  husband 
from  making  an  effective  division  with  his  wife  by  donation  to  her.  This  is 
not  Important  so  long  as  the  present  Treasury  regulations  stand,  recognizing 
the  right  of  the  husband  and  wife  in  Louisiana  each  to  return  his  or  her  half 
of  the  community-partnership  Income,  but  It  affords  another  reason  why,  so 
long  as  spouses  In  noncommunlty  States  can  make  an  effective  division  of 
property  by  donation  from  one  spouse  to  another  with  a  resulting  division  of 
income  for  income-tax  purposes  which  spouses  in  Louisiana  may  not  be  able 
to  accomplish.  Congress  should  not  undertake  by  passage  of  the  pending  bill 
to  Ignore  the  division  which  the  fundamental  law  of  Louisiana  automatically 
accomplishes  between  the  spouses  (appendix  17). 

It  is  important  to  note.  In  connection  vrith  an  explanation  and  stat«nent  of 
the  practical  effect  of  the  wife's  half  Interest  In  community-partnership  prop- 
erty In  Louisiana  and  other  community-property  States,  that  a  common-law 
State  will  recognize  the  ownership  and  legal  title  of  the  wife  In  one  half  of 
the  community-partnership  property  acquired  while  the  spouses  are  domiciled  In 
Louisiana,  when  the  spouses  leave  Louisiana  and  community-partnership  prop- 
erty Is  removed  by  the  spouses  from  Louisiana  to  other  States.  It  Is  a  generally 
recognized  proposition  of  conflict  of  laws  that  the  title  and  status  of  property 
is  to  be  determined  by  the  law  of  the  jurisdiction  under  which  the  property 
was  acquired,  and  in  case  of  the  removal  of  the  property  to  another  State, 
the  State  to  which  the  property  Is  removed  will  assume  and  recognize  the  law 
of  the  jurisdiction  from  which  the  property  was  removed,  in  order  to  deter- 
mine the  ownership  of  the  property.  Thus,  if  a  husband  and  wife  domiciled 
In  Louisiana  accumulate  $1,000,000,  this  is  community  property,  and  under  the 
amendment  disregarding  the  Louisiana  law  for  Federal  tax  purposes,  the 
husband  Is  compelled  to  report  as  his  income  the  wife's  one  half  of  the  Income 
of  this  property.  If  the  husband  and  wife,  however,  sell  their  Louisiana 
property  and  move  to  New  York  or  some  other  common-law  State  and  Invest 
the  proceeds  of  the  property  In  the  latter  States,  the  common-law   States, 
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onder  the  law  and  decisions  of  the  coorts,  recognize  the  vested  interest  of  the 
S?  .^^^SSL**^  ^**®  **^  *^'  Louisiana,  where  the  property  was  acquired,  and 
the  5y)00,000  invested  in  New  York  is  therefore  recognized  bv  the  courts  of 
New  York  as  belonging  one  half  to  the  husband  and  one  half  to  the  wife. 
^18  is  true,  even  though  the  property  technically  may  stand  in  the  name  of 
the  husband  in  the  common-law  State,  for  under  such  circumstances  the 
husband  is  considered  trustee  for  $500,000  of  the  property  for  the  benefit  of 
the  w«e.  In  New  York,  therefore,  or  In  any  common-law  State,  when  the 
property  taken  from  the  community  State  is  reinvested,  one  half  immediately 
becomes  the  property  of  the  husband  and  the  other  half  the  separate  property 
or  the  wife,  and  the  husband  and  wife  may  make  separate  returns  for  Federal 
Income-tax  purposes  (appendix  18). 

It  Is  clear,  in  the  light  of  these  facts  that  if  the  proposed  bill  is  passed  the 
result  of  the  situation  will  be  that  a  husband  and  wife  who  sell  their  com- 
munity  property  in  Louisiana  and  reinvest  it  in  common-law  States  where 
the  same  property  will  be  considered  separate  property,  wUl  be  able  to  make 
separate  returns  in  the  common-law  States,  whereas,  if  they  had  remained  in 
Louisiana  they  could  not  make  separate  returns.  The  proposed  bill,  in  attempt- 
ing to  emasculate  the  law  of  Louisiana  and  otlier  communitv-property  States, 
M  applying,  as  it  does,  only  to  community-property  States,  would  result  in 
discrimination  against  community-property  States,  and  would  not  be  legally 
applicable  when  the  husband  and  wife  removed  their  property  to  another  State 
We  have  the  amusing  and  illogical  situation  of  Congress  attempting  to  fix 
property  rights  in  eight  States  for  taxation  purposes  in  the  very  teeth  of  the 
law  of  the  eight  States  involved,  when,  if  the  same  property  is  removed  to  the 
o«ier  States  of  the  Union,  these  latter  States  recognize  the  law  of  Louisiana  and 
the  property  rights  of  the  spouses,  and  Congress  following  the  law  of  the 
common-law  States,  taxes  the  former  community  husband  and  wife  on  the 
very  basis  that  they  should  have  been  taxed  on  if  the  pending  community- 
property  bill  had  not  been  adopted.  In  short.  Congress  would  recognize  for 
income-tax  purposes  the  law  of  common-law  States  which  recognize  the  law 
of  Louisiana,  but  when  dealing  directly  with  Louisiana  citizens  the  Louisiana 
property  law  would  be  disregarded. 

Another  gross  discrimination  against  and  injustice  to  citizens  of  community- 
property  States  that  would  result  from  the  passage  of  the  pending  bill  is 
Illustrated  by  the  fact  that  earnings  and  profits  of  both  the  wife  and  husband 
become   community-partnersliip   income   and   property  in   communitv-property 
States.     In  Louisiana,  for  example,  the  salary  or  wages  of  the  wife,  if  she 
is  employed,  and  the  earnings  of  the  wife,  if  she  is  engaged  in  a  business  occu- 
pation, or  industry  separate  from  her  husband,  become  community-partnership 
Income  and  property  If  she  is  living  with  her  husband  at  the  time  they  are  ac- 
quired.   Moreover,  money  and  profits  made  by  a  wife  in  speculation  with  money 
or  property  belonging  to  her  separate  estate  become  the  income  of  and  belomr 
to  the  community  partnership.     (Appendix  19.)     On  the  contrary  in  a  com- 
mon-law State  the  wife's  earnings  and  profits  during  marriage  would  be  her 
separate  income  and  property.    The  husband  in  common-law  States  has  no 
interest  or  ownership  whatever  in  her  earnings  or  profits  and  she  can  make 
them  the  subject  of  a  separate  return  upon  which  she  pays  a  tax  based  only 
upon  their  amount,  and  the  common-law  husband  in  his  tax  return  can  omit 
all  such  earnings  and  profits  of  his  wife.    If  the  present  bill  is  adopted  the 
husband  in  Louisiana   and  other  community-property   States  would   have  to 
pay  on  all  the  wife's  earnings  and  profits  aa  well  as  on  all  of  his  own   and 
in  addition  upon  dividends,  rents,  and  interest  upon  his  wife's  separate  prop- 
erty under  his  administration.    The  accumulation  of  all  of  this  income  in  a 
single  return  as  required  by  the  present  bill  would,  of  course,  greatly  increase 
the  tax  rates  and  the  resulting  tax  in  community-property  States  would  be 
much  greater  than  hi  a  common-law  State  where  the  wife  could  make  a  sepa- 
rate return  of  her  ovm  earnings.    In  short,  husbands  and  wives  in  community- 
property  States  would  be  required  to  pay  much  larger  taxes  than  husbands 
and  wives  in  common-law  States  on  the  same  character  of  income     This  is 
only  another  illustration  of  the  inequity  and  unfairness  resulting  from  any 
attempt  on  the  part  of  the  Government  to  disregard  the  local  State  laws  with 
reference  to  the  ownership  of  income  and  property.    Unless  the  Government  is 
prepared  to  go  to  the  full  extent  of  requiring  husbands  and  wives  in  every 
State,  common  law  as  well  as  community,  to  combine  all  their  Income  in  one 
return,  there  can  be  no  justification  for  requiring  such  a  result  in  community 
States  alone.  ' 
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We  might  give  numerous  illustrations,  showing  that  by  contract  the  owner- 
ship of  property  may  be  and  is  frequently  changed  in  the  various  common-law 
States,  resulting  in  a  different  application  of  the  Federal  income-tax  law. 
This  condition  of  aflfairs  is  inherent  and  fundamental  under  our  State  and  Fed- 
eral Constitutions,  and  ownership  and  property  rights,  as  fixed  by  the  various 
State  laws  must,  in  the  nature  of  things,  be  followed  by  the  Federal  Govern^ 
ment  in  applying  its  laws.  It  is  submitted  that  the  principles  we  have  outlined 
are  elementary  under  our  constitutional  system.  In  Louisiana,  the  community- 
partnership  law  is  imposed  by  statute,  and  does  not  result  from  contract,  and. 
of  course,  was  not  adopted  to  bring  about  any  income-tax  benefits,  because 
the  community-partnership  law  was  in  existence  many  years  before  the  adop- 
tion of  the  first  income-tax  law.  In  fact,  the  community  partnership  law  has 
been  a  part  of  the  civil  law  of  Louisiana  ever  since  Colonial  days.  Louisiana 
inherited  the  community-partnership  law  from  France,  which  in  turn  borrowed 
it  from  Spain,  where  it  had  prevailed  since  the  seventh  century  (appendix 
2,  3,  5,  6,  and  7). 

tJNIIX>BMrrY  AMONG  ALL  STATES  COULD  FAIBLY  BE  OBTAINED  BY  FEDERAL  LEGISLATIOW 
OTTLY  BY  REQUIRING  INCOME  OP  HUSBAND  AND  WIFE  IN  EVEEY  STATE  TO  BE  COM- 
BINED IN   FEDERAL  INCOME-TAX   RETURNS 

It  is  apparent,  since  the  law  of  each  State  must  determine  questions  of 
ownership,  that  it  is  not  possible  to  obtain  identical  practical  results  from 
the  operation  of  the  Federal  revenue  laws  in  each  of  the  48  States  of  the 
Union,  unless  Congress  wishes  to  do  violence  to  the  dual  character  of  our 
Government  and  the  historic  and  settled  principle  that  the  Federal  Govern- 
ment will  recognize  property  and  the  ownership  of  property  as  defined  and 
created  by  local  State  laws  in  the  various  States.    It  has  been  suggested  that 
uniformity  is  desirable.     It  is  obvious  that  uniformity  cannot  be  obtained 
by  having  Congress,  in  the  form  of  a  discriminatory  legislative  act.  disregard  the 
fundamental  laws  of  eight  States  of  the  Union,  and,  at  the  same  time,  recognize 
the  local  law  of  all  of  the  other  States  of  the  Union  as  a  guide  and  basis  lor 
the  application  of  the  Federal  income-tax  law.    If  the  Government  desires  to 
tax  the  separate  income  of  both  husband  and  wife  as  a  whole  and  as  a  umt 
in  one  return,  it  is  not  fair  to  attempt  to  bring  about  this  result  by  l^islative 
flat  in  only  eight  States  of  the  Union.     If  identical   uniformity   is  desired. 
Congress  should  tax  husbands  and  wives  as  a  unit  in  all  the  States  of  the 
Union,  and  compel  a  single  return  in  which  must  be  included  the  income  of 
both  husband  and  wife  in  all  States.     Insofar  as  husbands  and  wives  are 
concerned,  ^uch  a  law  would  be  perfectly  uniform  in  its  application  in  every 
States  of  the  Union.    In  fact,  we  understand  that  this  is  the  method  of  solving 
the  problem  suggested  and   recommended  by   Secretary  Morgenthau .  of   the 
Treasury  Department.     (See  statement  of  Secretary  Morganthau,  issued  Dec. 
15,  1933;  appendix  20.)     In  referring  to  this  method  of  solving  the  problem 
of  uniformitv,  we  do  not  intend  to  suggest  that  husband  and  wives  of  common- 
law  States  would  approve  such  a  law  even  if  it  could  be  sustained  under  the 
Constitution.     In  fact,  it  might  be  contended  with  considerable  force,  that 
by  the  adoption  of  such  a  bill,  husbands  and  wives  would  be  discriminated 
against  in  favor  of  single  persons.  t  .     ,  ,    •«. 

The  foregoing  brief  summary  of  the  communtiy  partnership  law  an«i  its 
practical  operation  make  clear  how  futile  and  impossible  it  is  for  Congress  to 
ignore  property  rights  in  an  attempt  to  produce  uniformity,  and  that  instead 
of  securing  uniformity,  the  proposed  bill,  even  if  it  could  be  adopted  under  the 
Constitution,  will  produce  endless  confusion  and  inequities.  Moreover,  we  feel 
that  we  have  demonstrated  that  the  proposed  bill  (H.R.  8396)  is  discriminatory 
and  if  passed  will  result  in  gross  unfairness  to  the  taxpayers  of  eight  States 
of  the  Union. 


APPENDIX 


The  following  decisions,  statutes,  and  authorities  are  submitted  in  support 
of  the  statements  of  law  contained  in  the  foregoing  brief :  „  ,^^  ^^- 

(1)  Volume  61,  CJongressional  Record,  no.  146,  for  November  3,  1921,  pp.  8087, 
8088-  report  of  hearings  before  Committee  on  Ways  and  Means,  House  Re- 
ports, revenue  division,  1924,  pp.  194,  348,  375  to  482,  inclusive. 

(2)  Poey.  Seaborn  (Wash.),  75  Law  Ed.  239-247,  282  U.S.  101-118:  Fred  O. 
GoodeU  V.  /.  B.  Koch  (Ariz.),  75  Law  Ed.  247  282  U.S.  11&-122;  Jacob  O. 
Bender  v.  Wm.  Pfaft  (La.),  75  Law  Ed.  252,  282  U.S.  127-132;  Geo.  C.  HopkiM 
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Y.  G.  W.  Bamn  (Tex),  75  Law  Bd.  24»,  282  U.S.  12a-127;  United  Smet  t. 
Jf»«eoi»  (Calif.).  75  Law  Ed,  714,  282  U.S.  792;  see  ateo  Wmrburton  v.  White, 
176  U.S.  484 ;  Amett  v.  Reade,  220  U.S.  ail. 

(3)  Opinions  of  Acting  Attorney  General  Mitchel  in  1927,  and  opinions  of 
Attorney  General  Daugherty  in  1924;  Attorney  General  Sttme  in  1924,  and 
^^'Sf^^S?®!!!^  5f/«**°'  in  1928 ;  see  82  Op.  Att.  Gen.  298.  435;  34  Ibid.  376, 
895;  S5  Ibid.  80,  265.  General  Counsel  Memorandum,  6351;  32  Ou  Att  Gen 
4S5.  T.D.  2090.  2137,  Of.  Dec.  No.  426,  reported  at  2  C.B.  198.  T.D.  3071,  ^ 
ported  at  3  C.B.  221;  and  T.D.  3138.    See  also  appendix  (1),  supra. 

(4)  See  Appendix  (1),  (2),  and  (3),  supra. 

(5)  Louirfana  Revised  Civil  Code,  arts.  2404,  2399,  2402.  2384.  Uhilderi  v. 
Joknmm,  6  La.Ann.  634.  at  p.  641. 

(6)  Louisiana  Revised  Civil  Code,  arts.  2334,  2899,  2402,  2i04.  2386.  2385 
and  2106.  »        -.         »  ,  ^"^r 

(7)  See  State  decisions  cited  and  quoted  In  Supreme  Court  decisions  re- 
ferred to  in  appendix  (2).  supra,  and  decisions  quoted  in  opinion  of  Attorney 
General  Palmer,  of  February  26,  1921  <32  Op.  Att.  Gen.  435),  which  was  pub- 
lylslied  and  promulgated  by  tbe  Treasury  Department  on  March  3,  1921  in 
connectian  with  TJ>.  3138.  See  also  authorities  and  statutes  quoted  in  brief 
for  respondent  in  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Jamb  O.  Bender  V.  WUliam.  Pfalf,  Docket  No.  86,  October  term,  1930,  filed  in 
Malf  of  respondent  and  Louisiana  taxpayers  by  Charles  E.  Dunbar,  Jr..  and 
Moote  M.  Lemann,  attorneys,  of  New  Orleans,  La. 

^^^l  ^*?**»*  »«vised  Civil  Code,  art  2404;  MeUi^  v.  8uoe.  of  Bonneffeni, 
IS  ^  ^'  *^*^  ^-  Menge,  21  La.Ann.  216;  Radovitch  v.  Je»fc«w,  123  La! 
MB;  SnowdenY.  Cruse,  162  La.  144;  Ramsey  v.  Beck,  151  La.  190;  Suoc,  af 
Moore,  42  La.Ann,  881,  at  p.  341.    See  authorities  contained  in  brief  or  re- 

TT^^  ^.«?'^'*^  P*Sr^  ^'  ^^  U""^  »^*^8  in  t*^e  matter  of  Jacob  O. 
Jmmder  v.  Wtiiiam  Pfaff,  Docket  No.  86,  pp.  23-26,  Inclusive 

(9)  Louisiana  Revised  Civil  Code,  art.  2404;  Smallwood  v.  Pratt,  3  Rob 
o     •  ^.T^  ^'  ^♦^'^'^  Executory,  4  La.  188;  PhiUips  v.  Phillips,  160  La.  813' 

*  w*?  ,i*"^i®®  contained  in  brief  filed  in  Supreme  Court  of  the  United  States 
to  behalf  of  respondent  in  the  matter  of  Jacob  O.  Bender  v.  WilUam  Pfaff 
Docket  No.  86,  October  term,  1930,  pp.  28-28,  inclusive. 

(10)  See  authorities  referred  to  in  appendix  (9),  supra. 

s^  ll?«l  Louisiana  Revised  avil  Code,  arts.  140  to  161,  inclusive,  and  arts.  2425 
to  2437  inclusive,  and  art.  155.  Dawck  v.  Daroy,  6  Rob.  342;  Jones  v  Jfor- 
ffan  6  LaAnn.  090;  Wolfe  d  Clarh  v.  Lotory,  10  La.Ann.  272 ;  Jf  ocfc  v.  Kemed^y, 
Ji^I^^'^J^/  ^"r*  ^^*"k^  La.Ann.  75;  Vickers  v.  Block,  31  La. Ann.  672; 
T^^  ^*  I^?i*»  ^.I^f™-  ^^»  ^^^^  ^-  ^"^^^^  ^  La. Ann.  325;  Walmsley 
U^^^'JP  ^'  ^J^^jJ^*^^  V.  Gasteur,  131  La.  1 ;  C.  F.  opinion  of  distrirt 
cojrt  in  this  case,  R.  21 ;  CaHfe  v.  Trotot,  150  U.S.  751 ;  Jones  v.  Jatws  119  La 
r^ii^f  7*  ^S***S,.^?^  ^  358,  at  358;  La.  Code  of  Practice,  art.  298;  Hili 
\  3.^^/  *^'  ^***^  ^-  ^*»^^'  15»  La.  1065;  see  authorities  referred  to, 
S?*  ??  }?  r!;^*^  "?^*'  *°  ^^^  ^^^  respondent,  filed  in  the  Supreme  Court  of 

2®  }^^  ?^*®®  iL"*®  ^^^  ^'  ^*^^^  ^'  Bender  v.  WiUiam  Pfaff,  Docket  No. 
o6,  uctooer  term,  1980. 

*  <  12)  Louisiana  Revised  Civil  Code.  arts.  2403.  2408;  Olenn  v.  Elan,  3  La 
^n  ?iiv^^"?**  y.Trevme,  129  La.  1005;  succ.  of  Casey,  130  La.  743;  succ.  of 
Uoll,  156  La.  Ann.  910.  (Compare  ChOders  v.  Johnson,  6  La.  Ann.  634)  See 
authorities  r^erred  to,  pp.  35  to  38,  inclusive,  in  brief  for  respondent,  filed  in 
the  Supreme  Court  of  the  United  States  In  the  case  of  Jacob  O.  Bender  v  WU- 
Itmn  Pfaff,  Docket  No.  86,  October  term,  1980;  t^  v.  »rw- 

»  S^i^^J^^^^^^  Revised  Civil  Code,  arts.-  915  and  916;  Theall  v.  Thedll 
7  La.  226  ;^aw*6y  v.  Beck,  151  La.  190;  succ.  of  Hayes  33  La.  Ann.  1143-  succ* 
of  Moore,  40  La.  Ann.  531 ;  ' 

(14)  Louisiana  Revised  Civil  Code.  art.  915;  Bossier  v.  Herwig,  112  La  539- 
Brooks  V.  House,  168  La.  542.     See  authoriUes  referred  to  in  appendix  (13); 

(15)  -Bsi^Ofi  V.  Bruffier,  30  La.  Ann.  478;  Webre  v.  Lorto,  42  La.  Ann   178: 

^'Jl^JZ^^'  ^^^  ^-  ^^'  ^^^^*'«  E«*a^«'  137  La.  702;  lAebfnwn  v.  Fcntenot, 
m  Fed.  ^;  succ.  of  May,  120  La.  602;  see  appendix  (13)  and  (14),  supra. 
See  auttiorities  referred  to,  pp.  38  to  43,  inclusive,  in  brief  for  respondent  filed 
^.fS®  S'£f«™eCo«'*t  of  the  United  States  in  the  case  of  Jacob  O.  Bender  v, 
WtUiam  Pfaff,  Docket  No.  86.  October  term,  1980; 

(16)  Louisiana  Revised  Civil  Code,  arts.  123,  136.  138,  149,  150,  155,  159,  and 
2406.    Louisiana  Code  of  Practice,  art.  298.    DtKon  v.  Dilion.  35  La.  Ann.  92; 
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succ.  of  Lebesque,  137  La.  567 ;  Crochet  v.  Duffos,  126  La.  285;  WUliatnsr.  Goss, 
43  La.  Ann.  868;  McClelland  v.  Gasquet,  122  La.  241;  HUl  v.  Hill,  115  La.  ^; 
White  V.  White,  158  La.  313,  159  La.  1065;  Lockhart  v.  Dicey,  161  La.  ^; 
Nichols  V.  Her  Husband,  7  La.  Ann.  263;  Ford  v.  Kittredge,  26  La.  Aim.  190; 
act  21  of  1928,  amending  art.  160  of  the  Revised  Civil  Code.  See  authorities 
referred  to,  pp.  31  to  35,  inclusive,  in  brief  for  respondent,  filed  in  the  Supreme 
Court  of  the  United  States  in  the  case  of  Jacob  O.  Bender  v.  WilUam  Pfaff, 
Docket  No.  86,  October  term,  1980 ; 

(17)  Louisiana  Revised  Civil  Code,  art.  1749. 

(18)  Depas  v.  Mayo,  11  Mo.  314;  T.  C.  Phillips,  petUioner,  v.  Commtssvoner, 
9  B  T  A.  153  (1927)  ;  succ.  of  Popp,  146  La.  464.  The  Treasury  Department  has 
also  recognized  this  rule  in  the  application  of  the  income-tax  law  in  solicitor  8 
opinion  121,  reported  in  Internal  Revenue  Cumulative  Bulletin  for  December 

1^1  at  p  197 ' 

(19)  Haughton  v.  Hall,  177  La.  237,  148  So.  37  (1933)  ;  Hellberg  v.  Hylaaid, 
168  La.  493  (1929)  ;  Louisiana  Revised  Civil  Code,  articles  2402,  2334,  as 
amended  by  Act  No.  170  of  1912  and  Act  No.  186  of  1920;  see  authorities 
referred  to  in  appendix  (5)  and  (6),  supra;  ^         ... 

(20)  Revenue  Revision  1934,  hearings  before  the  Ways  and  Means  Commit- 
tee. December  16  to  21,  1933,  and  January  9  to  11,  1934,  pp.  112-113. 

Mr.  Shallenberqer.  The  next  witness  will  be  Mr.  J.  Y.  Fauntle- 
roy,  of  New  Orleans. 

Mr.  Fauntleroy.  It  is  understood  that  Mr.  Hutcheson  and  several 
other  gentlemen  who  have  to  leave  town  are  to  appear  ahead  of  me. 

STATEMENT  OF  PALMEE  HTTTCHESON,  HOTJSTONs  TEX. 

Mr.  Shallenberqer.  Mr.  Hutcheson,  you  are  next.  Will  you 
please  state  your  name  and  whom  you  represent? 

Mr.  Hutcheson.  I  am  Palmer  Hutcheson,  of  Houston,  Tex.,  asso- 
ciated with  Mr.  R.  C.  Fulbright  in  representing  the  taxpayers' 
committee  organized  in  Houston,  and  in  behalf  of  other  Texas  tax- 
payers, for  the  purpose  of  presenting  an  argument  before  this  com- 
mittee relative  to  the  proposed  legislation  taxing  conmiunity  income 
as  proposed. 

Mr.  SHALLENBERQER.  You  may  proceed. 

Mr.  Hutcheson.  I  had  the  pleasure  and  privilege  of  being  asso- 
ciated with  Mr.  Fulbright  and  other  Texas  lawyers  in  the  presenta- 
tion in  the  case  of  Hopkins  v.  Bacon  (282  U.S.  122)  in  the  Supreme 
Court  of  the  United  States,  in  which  the  right  of  the  husband  and 
wife  in  Texas  to  divide  community  income  in  reporting  their  income 
tax  was  sustained.  In  that  case,  the  Supreme  Court  of  the  United 
States  cited  and  relied  strongly  upon  the  decision  of  the  Supreme 
Court  of  the  State  of  Texas,  which  is  unchallenged,  in  the  case  of 
Arnold  against  Leonard,  cited  by  my  colleague  Mr.  Eustis  Myers, 
during  the  argument  this  morning.  In  that  case  the  very  issue  that 
is  here  before  this  committee  was  involved. 

The  Supreme  Court  of  Texas  had  before  it  for  consideration  a 
statute  which  proposed  to  give  the  wife  the  rents  and  revenues  from 
her  separate  property  and  also  gave  her  the  right  to  exempt  those 
rents  and  revenues  from  liability  for  her  husband's  debts,  even 
though  they  might  be  community  debts.  The  court  struck  down  that 
part  of  the  statute  which  sought  to  make  that  part  of  the  property 
her  separate  property  and  yet  sustained  the  element  of  control  that 
gave  her  the  right  to  exempt  it  from  his  debts,  showing  that  in  the 
very  fundamental  case  which  the  Supreme  Court  of  the  United 
States  used  as  the  basis  for  its  decision  upholding  the  right  to  file 


154 


COMMUNITY  PROPERTY  INCOME 


separate  returns  of  community  income,  that  the  very  distinction 
between  ownership  and  control  was  involved  before  the  Supreme 
Court  of  Texas  and  the  distinction  clearly  and  definitely  drawn 
that  control  was  in  no  way  the  equivalent  of  ownership  nor  owner- 
ship the  equivalent  of  control. 

Now,  this  honorable  committee  has  had  cited  to  you  numerous 
cases  of  the  Supreme  Court  of  the  United  States  to  a  like  effect, 
as,  for  instance,  Arnett  v.  Reade  (220  U.S.  311)  and  Warhv/rton  v. 
White  (176  U.S.  323),  the  one  coming  from  the  State  of  Washington 
and  the  other  from  the  State  of  New  Mexico,  so  that  this  is  not  pe- 
culiar; and  I  may  say  it  was  decided  by  that  eminent  community- 
property  law  jurist,  Chief  Justice  White  of  the  State  of  Louisiana, 
so  that  you  have  a  recognition  of  a  principle  that  flows  through  the 
veins  of  the  laws  of  all  of  these  States  that  control  has  no  relation  or 
bearing  upon  the  question  of  title  and  enjoyment  in  the  sense  of 
actual  beneficial  use  of  a  property  right  which  the  Constitution  of  the 
United  States  and  of  the  State  will  always  defend  and  preserve. 

In  Amett  v.  Reade  and  Warbterton  v.  WJdte,  the  identical  question 
was  involved  as  to  whether  or  not  taking  away  from  a  husband  that 
control  which  he  previously  had  was  an  impairment  of  any  consti- 
tutional right  under  the  fourteenth  amendment  of  the  Constitution, 
and  in  both  cases,  without  hesitation,  the  one  decided  by  Chiet 
Justice  White  and  the  other,  I  believe,  by  Justice  Holmes,  who  wrote 
the  opinion  in  the  Robbins  case,  where  it  turned  off  on  a  question 
bf  expectancy  instead  of  a  vested  interest;  in  both  of  those  cases, 
Amett  V,  Reade  and  Warburton  v.  White^  the  Supreme  Court  of  the 
United  States,  without  hesitation,  and  I  believe  without  dissent, 
laid  down  the  rule  that  the  community  right  of  control  and  manage- 
ment in  the  husband  or  wife  was  merely  an  agency,  was  merely  a 
management  of  the  partnership,  and  that  it  had  no  bearing  or  rela- 
tionship to  the  question  of  ownership. 

Now,  therefore,  I  say  to  this  honorable  committee  that  the  Su- 
preme Court  of  the  United  States  has  decided  this  very  issue  that 
is  presented  here,  and  unless,  in  the  words  of  the  bill,  you  can  con- 
sider sbmething  as  being  what  it  is  not,  then  this  bill  necessarily 
must  fail,  because  you  cannot  consider  the  income  of  both  the 
income  of  one. 

May  I  pause  here  to  say  that  this  case  has  also  be'eii' decided  in  two 
cases  arising  from  the  State  of  Wisconsin,  and  I  wish  that  Mr. 
Frear  were  here  today,  in  view  of  his  interest  in  this  matter,  be- 
cause it  is  his  desire,  1  am  sure,  to  consider  all  sides  of  this  question. 
He  might  with  us  here  for  a  moment  analyze  those  cdse,  the  case  of 
Schlessinger  against  Wisconsin  and  the  case  of  Hoeper  against  Wis- 
consin, both  of  them  arising  under  statutes  passed  by  a  literal  legis- 
lature, I  presume,  in  the  State  of  Wisconsin,  attempting  to  find  out 
the  limits  on  its  constitutional  rights;  submitting  questions,  you 
might  say,  as  Mr.  Frear  suggested,  to  the  Supreme  Court  of  the 
United  States  and  getting  back  the  invariable  answer,  always  ringing 
true,  you  cannot  disregard  the  property  right  of  another  person. 

The  Schlessinger  case  involved  the  question  of  whether  or  not 
you  could  tax  a  gift  made  by  a  man  6  years  prior  to  his  death,  or 
within  a  period  of  6  years  prior  to  death,  as  though  it  were  his  own, 
as  though  it  were  considered  to  have  been  made  in  contemplation 
of  death.    The  Legislature  of  Wisconsin  had  said  : 
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«.^ifo®^*"  consider  that  it  was  made  in  contemplation  of  death  and  you  do 
not  have  any  right  to  say  it  was  not.  ^ 


The  Supreme  Court  of  the  United  States  said  : 


You  cannot  consider  as  the  property  of  A  what  is  alreadv  the  property  of 
B,  unless  you  show  that  it  was  made  in  contemplation  of  death  for  theWe^s 
purpose  of  avoiding  the  inheritance  tax.  express 

,  The  Schlessinger  case,  and  that  came  before  the  Hoeper  case, 
involved  an  inheritance-tax  statute.  The  Hoeper  case  involved  an 
income-tax  statute,  where  they  sought  to  say : 

All  right,  we  have  failed  to  catch  you  on  the  inheritance  end   but  we  will 

mu^^^Z.^?/?^-'^'^"'"  '^^  "'^^^  ^^  ^^"  «^y  ^b^t  the  husband  anT^i^ 
must  report  their  income  as  a  unit. 

The  Supreme  Court  of  the  United  States  again  answered  the 
gentleman  from  Wisconsm  and  those  who  believe  in  this  sort  of 
legislation  and  said : 

ir.^**'  ^*^5  cannot  do  that,  gentlemen;  you  cannot  tax  the  income  of  A  as  the 
Ja^^of'^B.      ^""^  "''''*^  ^^^"^  ^''''  ''''''  ^^^  ^^  inheritance  of  A  as  thf  l^erf! 

Furthermore,  throughout  aU  of  the  States  this  question  has  been 
answered  by  the  ringing  declarations  of  every  State  court  and  by 
the  refusal  of  the  Supreme  Court  to  grant  writs  of  error  in  any  case 
to  the  contrary  that  the  husband  and  the  wife  have  the  right  and 
owe  the  duty  to  treat  their  respective  halves  of  the  community 
property  as  an  inheritance  at  the  time  of  their  respective  deaths 
in  other  words,  that  you  not  only  can  but  must  tax  the  wife's  half 
of  the  community  property  when  she  dies  and  tax  the  husband's 
half  when  he  dies,  whichever  dies  first.  Where  is  the  unanswered 
part  of  this  question?  I  fail  to  see  where  it  is  unanswered  unless 
it  is  pursuant  to  the  broad  question,  "  Where  there  is  a  wiU,  there 
is  a  way  ,  and  that  m  some  way,  after  trying  since  1920,  the  Gov- 
ernment IS  going  to  apply  the  common-law  doctrine  to  the  civil-law 
otates.       > 

^  I  do  not  believe  that  it  is  the  intention  of  Congress  or  of  anybody 
else,  from  final  analysis  of  this  thing,  to  deprive  anybody  of  property 
without  due  process  of  law,  and  the  Supreme  Court  has  already^id 
that  you  cannot  deprive  them  of  property  without  due  process  of  law 
Kow  may  I  say  further  to  the  members  of  this  honorable  com- 
mittee that  no  Attorney  General  of  the  United  States  has  said  that 
you  can  reach  this  income,  and  that  every  Attorney  General  who  has 
given  an  opinion  one  way  or  the  other,  especially  ruling  on  the  ques- 
tion, has  absolutely  sustained  the  right  to  file  separate  retur^  as 
community  income. 

Harking  back  last  night  to  the  brief  that  was  filed  in  behalf  of  all 
of  the  taxpayers  from  all  of  the  community  States  that  were  before 
the  Supreme  Court  at  the  time  of  the  decision  of  the  case  of  Hopkins 
versus  Bacon,  and  among  which  there  were  Arizona,  Washington 
l^ouisiana,  and  Texas,  and  in  which  the  attorneys  who  are  here' 
mostly  now  filed  a  joint  brief,  including  myself,  they  quoted  and 
relied  on  the  opinion  of  the  Attorney  General  of  the  United  States 
that  hrst  put  this  recommendation  or  this  determination  into  final 
form. 

I  do  not  say  the  Attorney  General  was  infallible;  no  attorney  is 
infallible.    But  it  is  strange  to  say,  or,  rather,  it  is  refreshing  to  see 
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that  throughout  that  opinion  has  been  adhered  to  and  followed  in 
every  instance  by  the  Supreme  Court  of  the  United  States.  In  that 
opinion,  the  Attorney  General  laid  down  the  rules  that  in  all  States, 
except  California,  and  since  that  time  the  California  law  has  been 
changed,  that  they  were  entitled  to  divide  the  community  income  into 
separate  returns. 

The  Supreme  Court  of  the  United  States,  when  those  respective 
States  came  before  them,  ruled  exactly  as  the  Attorney  General  did. 

Mr.  Hm^  Will  you  put  in  the  record  the  opinion  of  the  Attorney 

General  ? 

Mr.  HuTCHESON.  Yes;  I  shall  do  that  right  away. 

Mr.  Shallenberger.  Are  you  saying  now  that  the  Attorney  Gen- 
eral made  a  decision  in  some  cases  that  the  people  in  the  community- 
property  States  were  entitled  to  make  separate  returns? 

Mr.  HuTCHESON.  Yes,  Mr.  Chairman;  I  do  say  that,  and  I  refer 
to  the  opinion  of  the  Attorn^  General  which  will  be  filed,  if  it  is 
liked,  with  the  committee^  in  Treasury  decision  3071^  which  embraces 
the  laws  of  Texas  primarily.    That  was  the  first  opinion. 

Mr.  Shallenbergdi.  Do  you  mean  to  say  that  is  a  constitutional 
ri^t  and  cannot  be  taken  from  them? 

Mr.  HuTCHESON.  The  question  of  constitutional  right  was  not 
expressly  passed  on  by  the  opinion  of  the  Attorney  General. 

What  I  am  saying  now  is  that  as  far  as  the  opinion  of  the  Attorney 
General  went  in  drawing  the  distinction  between  where  the  wife  has 
a  mere  expectancy,  as  she  had  in  the  Bobbins  case  in  California, 
and  where  she  has  a  vested  property  right,  as  she  had  under  the 
ruling  of  the  Attorney  General  in  the  other  seven  States,  the  Supreme 
Court  drew  exactly  the  same  distinction  and  based  it  on  title  and 
not  on  control,  in  all  of  the  cases  that  came  before  it.  The  Supreme 
Court  held  that  California  then  did  not  have  the  right  and  has  since 
held  that  California  does  have  a  right,  because  it  has  vested  the  right 
of  the  wife,  as  Mr.  Evans  will  verify,  I  am  sure,  and  as  the  Malcolm 
case  will  establish. 

Mr.  SHAUiENBERGER.  Has  the  Federal  Government  attempted  to 
levy,  if  I  may  use  that  term,  a  single  return,  and  impose  that  by 
law? 

Mr.  HuTCHESON.  No ;  that  has  not  been  attempted  in  the  sense  of 
a  direct  enactment  such  as  this,  saying  you  will  consider  it  as  his, 
even  though  it  is  hers,  and  I  may  say  they  never  will  have  such  an 
enactment,  I  hope  and  trust. 

Mr.  Shallenberger.  I  have  been  told  once  by  a  tax  official  in 
a  certain  Eastern  State,  and  I  will  not  name  the  State,  that  if  you 
refuse  to  make  a  return,  that  the  property-taxing  authorities,  we  will 
say,  the  assessor,  could  see  a  citizen  walking  down  the  street  and  say, 
"  we  will  assess  him  $2,600  ",  and  they  would  make  that  arbitrary 
assessment,  and  then  it  is  up  to  the  citizen  to  fight  that,  or  you  might 
say,  take  the  burden  of  proof,  if  he  refuses  to  make  a  return. 

Mr.  HuTCHESON.  I  know  of  no  rule  of  law  that  will  require  them 
to  make  a  joint  return. 

Mr.  Shallenberger.  What  I  was  talking  about  is  this :  Can  they 
make  an  arbitrary  assessment,  and  then  require  the  taxpayer  to  show 
that  it  is  not  right? 
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Mr.  HuTOH^oN.  I  know  of  no  State  with  such  a  rule  of  law. 
ivin  hill.  If  I  may  interrupt,  m  a  number  of  the  cases  the  Treas- 
ury Department  did  attempt  to  require  the  tax  to  be  paid  on  a  s^ 

Mr.  HuTCHESON.  Yes;  they  attempted  to  do  it,  but  that  was  struck 
down.    As  a  matter  of  fact,  they  tried  to  collect  it  L  that  w^^^^ 
that  was  the  cause  of  the  case's  going  up.  ^' 

The  taxpayer  paid  it,  as  a  matter  of  fact,  and  sued  back  for  it  and 
recovered  it  m  the  Supreme  Court  of  the  United  States     It  was  an 

Mr  "f"^!  ^"^%l  V'^^  ^"^r^^^  *^  ^«^«^^r  the  tax  pafd. 
Mr.  Evans.  That  is  exactly  the  Malcolm  case.       ^ 

ur.W'';.,^''^^^^^'  P?*  ^'  ^^S^^'  ^""^^^y^  and  also  the  Hopkins  case 

biliTinTe  Rnth-^'  ""'^  'T  ^"  %^  '^^y  failed  Lreco^el 
oacK  was  m  the  Kobbms  case  where,  as  I  say,  thev  held  the  Oali 

forma  wife  did  not  have  a  vested  iilterest  iI\h^lrop^^^^^ 

^il^^  ^u^^u  ^^^!^^^  I  ^ant  to  present  is  a  Treasury  decision  no 

3138,  which  relates  to  all  of  the  other  States  exceS  Tpx?.    fW 

being  the  second  opinion.    Both  of  thosffpTnions^^^^^^^ 

during  the  administration,  I  believe,  of  Mr.  David  F   Houston  a. 

fn^^nc^iXIlZ^^  ^^'  '-^^  ^^^  period'of^M^^^^onl^ 

If  I  may  read  an  excerpt  from  the  opinion  of  the  Attnrno^  Po„ 
era!  m  the  opin  on  on  Texas,  which  i^  the  first  opi^iSt^at^he" 
Attornw  General  ever  rendered  on  this  service—-^  ^ 

-Mr.  Hill.  What  date  was  that  ? 

Mr.  Hdtchbson.  This  was  August  24,  1920 

Mr.  bHALLENBERGER.  Who  was  Attorney  General « 

MiWl^rP^***^-  7b^  ''  ^^^  opinion^of  Attorney  General  1 
Mitchell  Palmer,  and  he  uses  this  language :  ^  general  A. 

era^?;i^trtZreVl'n%h'e"Sai*?'^iTl,/&nd%rh^^^       Partnership]   ,». 

m.  ,t  has  .an.  Jt  f^T^V^.^^^Zf^^.T^^l^XZ^^fro^Z 
J>f ow,  here  is  the  exact  thing  on  this  point  : 

maXe'rLVXf  rtL'husb^^^^^^^^  ^-P^^ty  during 

public  policy  and  social  economy  and  no?  on  ?h  '  '*'1  !^  ^^  ^^^  ^^««««s  of 
any  greater  interest  in  it  thanVe  ti?e  ^J^Uon^^^^^'''''  the  husband  has 
as  amended  in  1913  set  forth  above  nrovidP^^hiff  ^  Vernons  Civil  Statute 
Wife,  rents  from  her  estate  interl^forhlf^  ^*^^  ?^''^''°^1  earnings  of  the 
dividends  on  stock  ownerbVSersha  11^^^^  belonging  to  her  and 

disposition  of  the  wife  alone  The  com?  o?  tL.  i?Ti'^^'  management,  and 
nehill  that  such  amendment  did  not  chan^f  ?h  I  ^^^^  '"^  Tannehill  v.  Tan- 
wifes  separate  propertv  so  as  to  mikf  ?hf^  l^  character  of  rents  from  the 

^•:r^errnXlra£F 

y:^  coSiRtf  ifw^jVo"s£?etr^^^^^^^^^    '^ 

at  some  periods  and  may  have  to  do  alain  ^  *"  ^'^ '"  ^*^*' 
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of  the  wife,  exactly  the  same  control  that  has  been  given  over  the 
community  property. 

Mr.  Shaulenberoer.  You  mean  by  statute. 

Mr.  HuTCHESoN.  Yes,  by  statute,  which  has  been  changed  at  the 
will  of  the  legislature,  and  that  statute  has  always  been  held  to 
have  nothing  to  do  with  the  property  rights  of  the  wife. 

Now,  may  I  say  that  the  Supreme  Court  of  the  United  States  in 
Warhv^ton  v.  White  used  this  language,  speaking  by  Chief  Justice 
White : 

It  is  a  misconception  of  that  system  (that  is,  the  community-property  system > 
to  suppose  that  power  was  vested  in  the  husband  to  dispose  of  the  community 
acquired  during  marriage,  as  if  it  was  his  own,  therefore,  by  law  the  community 
property  belongs  solely  to  the  husband.  The  conferring  on  the  husband  of  the 
legal  agency  to  administer  and  dispose  of  the  property  Involved  no  negation  of 
the  community  since  common  ownership  would  attach  to  the  result  of  a  sale 
of  a  property. 

In  other  words,  it  is  purely  an  administrative-agency  proposition 
granted  to  the  husband,  as  Judge  Donworth  said  yesterday,  because 
the  wife  presumably  at  least  in  prior  days  did  not  have  quite  the 
business  experience  and  knowledge  that  the  husband  did,  and  some- 
body must  manage  the  partnership.  Who  should  it  be?  In  those 
days,  it  seemed  logical  to  be  the  husband.  Tomorrow  it  may  be  the 
wife;  in  these  days  of  transition,  we  may  find  the  wife  managing  the 
husband's  property,  and  I  am  not  sure  but  that  in  some  instances  I 
know  of,  it  would  be  a  good  plan. 

Now,  if  I  may  say  this  further,  after  aU,  if  this  system  is  some- 
thing  you  do  not  like,  you  can  stay  away  from  it.  If  it  is  something^ 
you  do  like,  you  can  do  one  of  two  things:  Either  get  your  State 
legislature  to  adopt  it,  or  if  they  won't  do  that,  move  to  Texas. 

There  is  absolutely  no  doubt  we  would  welcome  you,  and  I  say 
that  not  facetiously,  because  our  statute  goes  out  of  its  way  to  say 
the  same  thing.  Tney  say  in  the  statute  if  you  want  to  come  to  Texas 
and  let  your  wife  own  half  of  what  you  get  from  the  day  you  come 
there  and  half  of  everything  you  acquire  from  that  time  on,  just 
come  down  and  we  will  welcome  you,  and  we  will  apply  the  laws  to 
you  just  exactly  as  we  do  to  the  man  and  woman  who  married  in 
Texas. 

We  make  no  distinction  in  Texas,  nor  does  any  other  State,  be- 
tween the  husband  and  wife  who  are  born  and  bred  in  the  briar 
patch,  and  those  who  come  there  later  and  take  advantage  of  the 
situation. 

In  addition  to  the  matters  we  have  just  been  discussing  we  have  in 
Texas  the  rule  established  by  our  own  constitution  that  you  cannot 
enlarge  the  separate  property  of  the  wife,  that  what  is  prescribed  in 
the  constitution  as  hers  is  all  that  she  can  have  as  hers  alone.  So 
that  if  you  can  take  away  from  her  what  she  has  in  the  community 
and  you  cannot  give  her  any  more  than  she  has  already  got  under 
the  constitution,  which  is  just  what  she  brings  into  the  marriage 
or  acquires  by  gift  devise  or  descent  afterward,  you  will  see  that  you 
are  virtually  stripping  the  wife  of  the  very  things  that  the  common- 
law  States  have  all  gone  out  of  their  way  to  confer  upon  her. 

Certainly  it  is  true  that  if  we  must  hark  back  to  the  basic  principle 
underlying  both  of  these  laws,  you  will  find  that  the  fiction  has  been 
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increased  by  the  common-law  States  and  not  by  the  commimity-law 
States. 

You  will  find  that  in  the  common-law  States,  as  you  gentlemen 
from  those  States  so  well  know,  that  the  marriage  conferred  every- 
thing upon  the  husband,  and  even  conferred  the  wife  upon  the 
husband;  she  was  a  chattel,  and  her  properties  and  everything  else 
went  to  her  husband. 

Of  course,  no  enlightened  common-law  State  is  going  to  stay  so 
far  away  from  the  community  doctrine  as  not  to  give  at  least 
some  right  to  the  wife,  and  so  her  rights  of  separate  ownership  in 
rentals,  and  separate  acquisitions  has  crept  in  by  statute,  or  you 
might  say  by  niodified  conmion  law  of  the  United  States  or  of  the 
States  if  there  is  such  a  thing,  so  that  in  all  of  the  States  she  has 
property  rights  that  are  recognized  and  that  are  substantial. 

As  Mr.  Dunbar  said  awhile  ago,  those  common-law  States  not 
only  recognize  the  wife  there,  but  they  recognize  that  any  citizens 
from  a  community-propertv  State  may  move  into  the  common-law 
State  and  that  she  takes  tnere  her  conmiunity-property  right  and 
treats  it  as  her  separate  income  from  her  separate  property,  just 
as  though  she  had  acquired  it  in  that  common-law  State. 

In  other  words,  that  would  apply  to  the  husband  and  wife  from 
Washington,  from  Texas,  or  from  any  of  the  other  community- 
property  States. 

Mr.  Hill.  You  are  using  the  words  "common-law  States"  as 
synonymous  with  non-community-property  States,  and  I  assume  you 
are  using  that  as  distinguished  from  the  conununity-property  State. 

Mr.  HuTCHESON.  Yes;  that  is  the  distinctition  I  intend  to  make; 
and  when  I  refer  to  the  common-law  States  I  mean  those  States 
other  than  the  community-property  States.  We  in  the  community- 
property  States  distinguish  by  calling  the  others  the  common-law 
States. 

Mr.  Hill.  I  understand  that,  but  others  reading  the  record  might 
not  understand  it,  and  that  is  the  reason  I  said  you  mean  the  non- 
community-property  States. 

Mr.  HuTCHESON.  Yes;  that  is  corerct,  the  non-community-prop- 
erty States  I  am  referring  to  when  I  say  the  common-law  States. 

Therefore,  if  we  would  give  the  husband  and  wife  from  Texas  the 
absolute  right  to  file  separate  returns  when  they  remove  from  Texas 
to  some  other  State,  then  the  exodus  would  be  the  other  way,  and 
you  would  find  that  instead  of  the  people  from  the  common-law 
States  coming  to  Texas,  perhaps  the  people  of  Texas  would  be  going 
to  the  common-law  States  to  get  their  rights  to  file  their  returns 
separately. 

Now,  some  reference  has  been  made  to  the  question  of  "enjoy- 
ment." In  the  brief  filed  in  the  Supreme  Court  of  the  United  States 
at  page  52  I  see  a  reference  to  that  same  question,  and  if  I  may 
I  would  like  to  quote  this  brief  extract  for  the  record. 

Mr.  Hill.  What  brief  is  that  ? 

Mr.  HuTCHESON.  This  is  the  brief  filed  in  the  case  of  Hopkins  v. 
Baeon  in  the  United  States  Supreme  Court,  not  the  joint  brief, 
but  the  separate  brief  which  dealt  only  with  the  State  laws,  as 
contrasted  with  the  joint  brief. 
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The  quotation  from  that  brief  is  as  follows: 

The  petitioner  (which  was  the  Government)  asserts  that  the  enjoyment  of 
eommunity  income  is  a  taxing  criterion,  but  does  not  attempt  to  define  enjoy- 
ment. Respondent  is  at  a  loss  as  to  what  is  meant  by  the  term.  It  could 
hardly  be  said  that  a  wife  who  owns  community  income  and  has  the  manage- 
ment and  control  of  a  substantial  part  of  it,  who  is  supported  by  means  of  it, 
who  finds  that  its  slow  increase  through  savings  and  investment  is  providing 
for  her  old  age,  who  at  all  times  has  the  right  to  legal  action  to  prevent  its 
unwarranted  dissipation,  and  who  may  devolve  it  upon  her  devisees  or  heirs 
at  law,  may  not  be  taxed  for  it  because  she  does  not  enjoy  it. 

We  say  that  every  conception  of  income  and  taxation  is  founded 
upon  ownership,  and  that  is  what  the  sixteenth  amendment  in  every 
instance  relates  back  to.  As  Judge  Dunworth  pointed  out  yesterday 
you  may  let  a  little  of  the  ownership  out,  but  you  have  got  a  string 
tied  to  it.  There  is  not  a  Supreme  Court  case  that  does  not  adhere 
to  the  doctrine  of  going  back  to  the  real  ownership  in  the  beginning, 
and  holding  that  ownership  as  the  test  for  the  tax. 

This  is  the  language  of  the  United  States  Supreme  Court,  which 
I  quote  from  this  brief : 

With  respect  to  taxation,  usually,  if  not  necessarily,  property  and  its  owner- 
ship are  inseparable.  Taxes  are  assessed  against  persons  on  the  property 
which  they  own,  not  on  property  which  others  own.  Home  Savings  Bank  v. 
Des  Moines  (205  U.  S.  501). 

This  is  our  language,  the  wife  in  Texas  owns  and  enjoys  an  equal 
share  of  community  property  and  income. 

In  the  case  of  Hopkins  v.  Bacon^  the  Supreme  Court  of  the  United 
States  said: 

They  provide,  as  usual  in  States  having  the  community  system,  that  the  hus- 
band shall  have  the  p<jwer  of  management  and  control,  that  he  may  deal  with 
community  property  very  much  as  though  it  were  his  own.  In,  spite  of  this, 
however,  it  is  settled  in  Texas  that  the  wife  has  a  present  vested  interest  in 
such  property.  Arnold  v.  Leonard,  114  Tex.  585.  Her  interest  is  said  to  be 
DQual  to  the  husband. 

Now,  this  is  the  Supreme  Court  speaking ;  not  me.  If  something 
is  equal,  how  can  it  be  so  unequal  so  that  you  can  treat  it  as  hers  and 
not  his. 

Here  is  what  the  Supreme  Court  further  says: 

It  is  held  that  the  spouses'  rights  of  property  in  the  effects  of  the  commu- 
nity are  i)erfectly  equivalent  to  each  other. 

(If  there  is  any  doubt  about  "  equal ",  perhaps,  then,  there  is  no 
doubt  about  "  perfectly  equivalent.") 

It  is  further  held  in  reference  to  the  wife's  interest  that  "  if  the 
husband  as  agent  of  the  community  acts  in  fraud  of  the  wife's  rights, 
she  is  not  without  remedy  in  the  courts." 

I  say,  gentlemen,  that  the  Supreme  Court  of  the  United  States  in 
unmistakable  words  has  said  that  you  cannot  tax  control,  and  has 
said  that  the  control  amounts  to  nothing  which  you  could  tax,  be- 
cause it  does  not  deprive  her  of  equal  rights,  equivalent  exactly  to 
each  other,  and  has  held  that  if  the  husband  acts  in  fraud  of  the 
wife's  rights,  she  is  not  without  remedy  in  the  court. 

Mr.  Shallenbesger.  I  asked  one  of  the  gentlemen  from  Seattle 
yesterday  if  there  was  any  difference  in  the  definition  of  the  differ- 
ent kinds  of  ownership. 
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You  have  discussed  and  illustrated  the  very  broad  control  that 
the  husband  has  in  some  community-property  States  over  that  prop- 
erty. 

Now,  in  the  State  of  Nebraska,  I  would  never  have  control  over 
the  property  of  my  wife  at  all,  without  she  gives  it  to  me,  and  that 
would  seem  to  me  to  be  a  different  sort  of  ownership  which  might 
carry  with  it  a  further  interpretation  of  that.  Have  you  anything 
to  say  about  that  point? 

Mr.  HuTOHESON.  Yes ;  I  will  be  glad  to  deal  with  that,  Mr.  Chair- 
man. In  the  first  place,  she  can  confer  that  authority  on  you  by 
power  of  attorney.  That  is  unquestioned,  so  that  she  can  do  by  a 
simple  act  of  her  own  what  the  legislature  has  done  for  every  hus- 
band and  wife  in  every  community-property  State. 

Mr.  Shallenberger.  In  my  case  she  might  not  want  to  do  it,  but 
in  your  case  she  has  it  anyway. 

Mr.  Hutcheson.  Yes ;  but  what  is  done  by  contract  or  by  law,  it 
is  done,  and  it  cannot  be  set  aside  except  by  volition  of  the  parties 
in  the  common-law  State,  and  it  cannot  be  set  aside  at  all  in  the 
conununity-property  State.  So  that  it  is  an  element  of  control  that 
is  vested  by  the  legislature,  not  by  the  party. 

Now,  as  to  the  State  of  Nebraska  and  the  State  of  Ohio,  which 
is  familiar  to  you  gentleman  from  those  States,  as  distinguished  from 
the  State  of  Washington,  for  illustration,  you  will  find  that  in  both 
of  your  States  that  you  can  make  a  partnership  contract  with  the 
wife,  and  the  Treasury  Department  has  so  ruled,  and  both  the  States 
of  Ohio  and  Nebrasfia  are  in  the  list  of  noncommunity-property 
States,  where  those  partnership  contracts  are  recognized  and  given 
full  force  and  effect. 

Not  only  can  you  deed  your  wife  something  and  she  can  deed  you 
something,  but  you  can  enter  into  an  agreement  of  partnership 
whereby  your  earnings  and  hers  shall  be  joint  income  and  can  be 
separately  returned  in  those  States,  and  the  Treasury  Department 
recognizes  that. 

However,  you  can  never  do  that  in  Texas.  You  cannot  do  any- 
thing more  than  the  legislature  has  already  done  for  you. 

So,  I  would  say  in  the  first  place,  that  completely,  to  my  mind, 
offsets  the  proposition  that  you  have  not  the  control,  because  it 
would  seem  to  me  what  one  can  do  by  contract,  the  State,  if  it  has 
the  constitutional  power,  can  do  for  them  by  statute.  That  is  the 
only  difference  in  the  two  situations,  as  far  as  that  question  is  con- 
cerned. 

However,  it  is  true  that  in  Texas  also  the  husband  has  no  man- 
agement of  the  separate  property  of  the  wife,  but  that  is  purely  a 
matter  of  legislative  control,  and  whenever  they  see  fit  to  change  it 
they  can  do  so. 

Mr.  Shallenberger.  That  is  an  interesting  fact.  You  maintain, 
then,  that  this  control  of  the  wife,  in  a  sense  surrendered  to  the 
husband  in  the  community-property  State,  is  something  that  is  only 
there  by  gift  after  all,  and  can  be  taken  away  from  her. 

Mr.  Hutcheson.  Yes;  in  the  sense  that  she  submits  herself  to 
the  jurisdiction  of  Texas  when  she  marries  or  when  she  moves  there. 
It  is  in  a  sense  the  adoption  of  a  marital  contract,  or  a  marital  rule 
or  regulation.     She  comes  into  that  State  knowing  she  gets  half 
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of  his  property  and  in  return  for  that  she  allows  him  to  manage  it, 
because,  after  all,  there  has  got  to  be  a  head  to  the  business. 

In  one  of  the  cases  from  Texas,  they  held  that  the  husband  could 
be  agent  for  the  wife's  separate  property  and  could  go  in  and  man- 
age it  for  her  and  it  would  have  the  same  results  as  a  community 
agency;  that  it  was  merely  inuring  to  her  benefit,  and  he  was 
merely  acting  for  her.  In  the  community  property  he  is  acting  for 
her  as  far  as  her  half  is  concerned  and  actmg  for  himself  as  far  as 
his  half  is  concerned. 

That  is  the  holding  in  the  case  of  Warhurton  v.  WkUe^  and  in 
that  connection,  may.  I  say  that  in  the  case  of  Amett  v.  Rmde 
the  very  thing  that  seemed  to  be  a  little  troublesome  at  first 
glance  about  the  right  of  the  husband  to  convey  without  the  wife's 
joinder  was  what  was  involved.  The  husband  had  the  right  under 
the  law  of  New  Mexico  to  convey  without  the  wife  joining  and  they 
decided  for  reasons  of  policy  they  would  make  the  wife  join,  and 
his  grantees  said  no,  the  husband  conveyed  to  me  property  which 
he  had  the  right  to  convey  before  the  statute  was  passed,  and  that 
was  a  vested  right,  and  you  cannot  take  it  away  from  him. 

The  legislature  said  no,  that  element  of  control  was  a  pure  power 
of  attorney  we  had  conferred  on  the  husband  and  he  could  convey  it 
until  we  took  it  away  from  him;  but,  when  w^e  took  it  away  and 
required  his  wife  to  join,  then  she  had  to  join.  That  is  no  impair- 
ment of  a  constitutional  right,  but  that  is  a  pure  element  of  control. 
That  was  the  holding  in  Amett  v.  Reade, 

I  believe  you  asked  that  very  question,  and  I  will  say  that  in 
Texas  the  husband  can  convey  the  property.  The  legislature  has 
said  that  is  his  power,  and  they  leave  the  power  of  attorney  where 
it  is,  but  it  is  always  subject  to  revocation  by  the  legislature.  It  is 
not  a  property  right,  it  is  a  method  of  doing  business. 

Further,  may  I  say  this  to  you:  That  in  Texas,  if  the  husband 
takes  the  property,  even  in  his  own  name,  he  holds  one  half  of  it 
in  trust  for  the  wife,  unless  it  is  expressly  provided  that  it  is  for  his 
own  separate  use  and  benefit.  In  the  case  of  the  wife,  if  she  takes 
a  deed,  she  holds  one  half  of  it  in  trust  for  him  unless  it  is  expressly 
provided  it  is  granted  to  her  for  her  own  separate  use  and  benefit, 
and  is  a  part  of  her  own  separate  property,  showing,  therefore, 
that  whether  the  title  for  management  purposes  is  in  the  wife  or  in 
the  husband,  or  in  both,  has  nothing  to  do  with  the  question  of  the 
right,  and  the  legislature  or  the  court  can  step  in  at  any  time  and 
protect  if  it  is  being  abused;  or,  as  Mr.  Justice  Roberts,  who  wrote 
the  opinion  in  Hopkins  v.  Bacon,  said,  that  is  a  right  she  has  at  any 
time  to  step  into  court  and  protect  herself  if  she  needs  to. 

Now,  if  it  pleases  the  committee,  in  a  general  way,  I  think  I  have 
discussed  the  major  point  that  pertains  to  the  Texas  situation  as  it 
is  in  common  with  or  distinguished  from  the  other  community-prop- 
erty States.  Mr.  FuUbright  will  be  here  next  week,  and  I  under- 
stand the  committee  will  indulge  us  by  allowing  him  also  to  speak 
in  behalf  of  the  Texas  taxpayers. 

I  might  say  further,  that  in  the  opinion  of  the  Attorney  General 
that  I  quoted  from,  there  is  a  brief  summary  of  the  laws  of  all  of 
the  community-property  States,  and  when  you  run  through  that 
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summary,  you  will  find  that  with  the  exception  of  California  before 
its  statutory  amendment,  that  the  Attorney  General  in  substance  in- 
dicates they  are  all  more  or  less  the  same  and  there  is  no  substantial 
difference  between  the  right  of  the  wife  in  one  and  in  the  other. 
She  may  have  a  little  more  power  over  one  kind  of  property  in  one 
State,  and  a  little  less  over  it  in  another,  but  in  the  whole  series  of 
powers,  she  and  her  husband  are  on  the  same  basis  in  all  of  the 
community-property  States. 

I  might  say  to  you  we  have  prepared  and  would  like  the  privilege 
of  filing  a  brief  which  will  be  here  Monday.  It  is  being  printed  now, 
and  I  ask  permission  of  the  chairman  of  the  committee  if  I  may, 
to  file  that  in  behalf  of  the  Texas  taxpayers. 

Mr.  Shallenberger.  That  permission  is  granted. 

Mr.  HuTCHESON.  In  that  brief  will  appear  the  following  extract 
which  I  would  like  to  read  into  the  record,  which  is  on  page  25 
of  the  brief : 

A  typical  ruling  as  to  the  effect  of  a  partnership  in  a  common-law  State  is 
reflected  by  the  following  quotations  from  the  above  notation. 

(The  notation  referred  to  is  vol.  1  of  the  Standard  Federal  Tax 
Service,  published  by  the  Commerce  Clearing  House,  Inc.,  p.  1876.) 

An  oral  partnership  agreement  between  the  taxpayers  and  their  wives 
domiciled  in  Virginia  by  which  each  taxpayer  gave  to  his  wife  one  half  of  the 
capital  in  the  business  was  held  to  be  a  valid  partnership  even  though  the 
wives  did  not  contribute  services  or  capital  to  the  partnership.  Though  the 
apparent  object  of  the  reorganization  of  the  partnership  was  to  reduce  surtaxes, 
is  immaterial. 

Mr.  Hill.  In  that  connection,  can  you  supply  for  the  record  the 
Treasury  decision  holding  along  that  line  ? 

Mr.  HuTCHESON.  I  will  give  you  that  case  right  now.  Proceed- 
ing with  the  quotation,  it  says : 

Citing  Phelps  v.  Commissioner  (13  B.T.A.  1248),  acquiesced  in  by  the  Com- 
missioner. 

You  will  find  illustrated  in  that  group  about  21  or  22  States  of  the 
40  that  already  have  had  that  exact  question  presented  and  ruled 
on  by  the  Treasury  Department. 

Mr.  Hill.  So,  the  Treasury  Department  recognizes  for  tax  pur- 
poses the  right  of  the  husband  and  wife  in  the  non-community- 
property  States  to  enter  into  partnership. 

Mr.  HuTOHESON.  Yes ;  and  regardless  of  the  fact  it  may  have  been 
done  for  the  sole  purpose  of  avoiding  surtaxes.  They  must  be  bona 
fide,  of  course,  and  not  in  fraud. 

Mr.  Hill.  It  is  legal  avoidance. 

Mr.  HuTCHEsoN.  Yes;  legal  avoidance,  and  the  Supreme  Court  of 
the  United  States  has  said  legal  avoidance  is  perfectly  legal. 

You  have  the  right  to  do  as  you  please  with  your  property,  and 
the  fact  it  may  benefit  you  in  one  respect  while  it  takes  away  in  an- 
other, if  you  see  fit  to  give  it  up,  you  should  not  have  to  pay  taxes 
on  it. 

The  same  thing  is  applicable  when  you  move  from  some  other 
State  to  Texas  and  give  one  half  of  the  property  to  your  wife,  where 
she  can  will  it  away,  and  on  her  death  it  goes  to  her  children  if  she 
does  not  will  it,  and  she  can  take  it  away  in  case  of  divorce  unless  in- 
equitable or  something  of  that  kind,  and  that  she  can  at  all  times  hold 
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you  accountable  for  fraud  on  the  community,  and  she  can  take  the 
husband  s  estate  if  necessary  to  reimburse  the  community.  It  is  in- 
conceivable to  my  mind  that  the  same  right  allowed  in  the  noncom- 
munity  btates  where  the  contract  is  one  between  the  parties,  should 
not  be  recognized  also  where  it  is  a  matter  of  State  legislation,  which 
the  Constitution  of  the  United  States  has  always  recognized  and  pro- 
tected in  property  rights. 

As  to  the  theory  that  there  can  be  any  difference  between  the  due- 
process  clause  m  the  fourteenth  amendment  which  was  involved  in, 
the  Schlesmger  case  and  in  the  Hoeper  case  from  Wisconsin  and  the 
due-process  clause  of  the  fifth  amendment  of  the  United  States  Con- 
stitution, I  believe  there  can  be  no  one  successfully  maintain  there 
is  any  distinction.  Due  process  at  the  hands  of  the  Federal  Govern- 
ment must  always  be  the  same  as  at  the  hands  of  the  State  govern- 
ment, and  you  cannot  change  the  meaning  of  them. 

Mr.  Hill.  The  Supreme  Court  of  the  United  States  in  the  case 
of  Uenmr  v.  Doimmv,  m  the  two  hundred  and  eighty-fifth  United 
States  report  so  held  it  specifically. 

Mr.  HuTCHEsoN.  Yes;  and  I  am  glad  you  called  my  attention  to 
that.  In  that  case,  they  said  that  the  language  of  the  two  amend- 
i^nts,  insofar  as  they  related  to  due  process  had  exactly  the  same 
effect,  and  it  is  only  the  impairment  of  the  obligation  of  contract 
which  is  written  into  the  one  controlling  the  State,  which  is  not 
written  into  the  one  controlling  the  Federal  Government. 

I  think  you  gentlemen  very  much  for  the  patience  you  have  shown. 
We  feel  we  have  had  our  fair  day  in  court,  and  we  are  verv  much 
indebted  to  you.  *^ 

Mr.  Dunbar.  Mr.  Chairman,  I  forgot  to  make  one  statement  which 
1  would  like  to  insert  here  if  I  may. 

Mr.  Shallenbekger.  We  will  hear  you. 

Mr.  DuNBAK.  In  Louisiana  a  man  and  woman  who  are  about  to 
many  may  make  a  contract  that  the  community  shall  not  apply,  but 
if  they  niarry  without  making  the  prenuptial  agreement,  the  statute 
creates  the  partnership,  so  that  there  is  a  voluntary  acquiescence 
m  the  apphcation  of  the  law  by  their  failure  to  prevent  its  operation, 
which  shows  how  close  the  law  of  contract  and  partnership  is  to  the 
community-property  law. 

Mr.  Shallenbekger.  The  hearing  will  be  resumed  on  Monday,  and 
the  first  witness  I  have  on  my  list  is  Mr.  Fulbright,  then  there  are 
others  to  follow.  I  am  informed.  Senator  Connally,  of  Texas,  wants 
to  appear  briefly  before  the  committee,  so  that  on  Monday  I  will  hear 
Senator  Connally  first,  and  then  we  will  hear  Mr.  Fulbright  and  the 
other  witnesses,  following  the  program  on  the  calendar. 

We  stand  adjourned  until  Monday  at  10  o'clock. 

(Thereupon  the  subcommittee  adjourned  until  Monday   Mav  7 
1934,  at  10  a.m.)  ^'        ^  ^ 
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MONDAY,  MAY  7,   1934 

House  of  Representatives, 
Subcommittee  of  the  Committee  on  Ways  and  Means, 

Washington  J  D.C. 

The  subcommittee  met  at  10  a.m.,  Hon.  Ashton  C.  Shallenberger 
(chairman)  presiding. 

Mr.  Shallenberger.  The  committee  will  be  in  order.  The  first 
witness  this  morning  is  the  Hon.  William  E.  Evans,  a  Representative 
from  California. 

STATEMENT  OF  HON.  WILUAM  E.  EVANS,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA  AND  A  MEM- 
BER OF  THE  COMMITTEE  ON  WAYS  AND  MEANS 

Mr.  Evans.  Mr.  Chairman  and  gentlemen  of  the  committee:  It 
would  be  presumptuous  on  my  part  to  undertake  to  cover  this 
question,  in  the  light  of  the  very  able  statements  and  arguments 
that  have  been  made  by  the  eminent  gentlemen  who  have  already 
spoken,  and  also  those  who  will  follow  me. 

In  nay  Umited  experience  of  8  years  here,  I  think  I  can  very  con- 
sistently and  truthfully  say  that  I  have  not  known  of  an  issue  that  has 
been  so  adequately  and  fully  explored  and  expounded  as  has  this,  and 
I  am  sure  that  whatever  the  views  of  any  member  of  the  committee 
may  have  been  on  the  issues  involved  in  this  proposed  legislation,  the 
members  have  been  very  profoundly  impressed  with  what  has  been 
already  said  in  connection  with  this  proposed  legislation. 

I  do  feel,  however,  that  it  would  be  proper  for  me  to  put  in  the  record 
the  exact  status  of  the  Cahfornia  community-property  law. 

California  has  had  a  community-property  law  throughout  its 
existence  as  a  State,  and  even  before  Cahfornia  was  admitted  into  the 
union,  like  the  other  community-property  States,  it  has  a  system  of 
community  property  holding. 

True,  in  California,  as  ultimately  determined  by  the  Supreme 
Court  of  the  United  States,  the  interest  of  the  wife  was  held  an  inter- 
est in  expectancy  rather  than  a  vested  right;  and,  as  has  been  pointed 
out  to  the  committee  on  several  occasions  during  these  hearings,  the 
legislature  of  the  State  of  CaUfornia,  in  1927,  amended  our  com- 
munity-property law  so  as  to  create  in  the  wife  a  vested,  present, 
actual  interest,  equal  to  that  of  the  husband,  with  the  control  in  the 
husband. 

I  shall  read  for  the  purpose  of  the  record  that  section  of  the  law  as 
amended  in  1927  and  as  at  present  exists.  Section  161  (a)  of  the 
Civil  Code  of  the  State  of  California  estabhshes  and  fixes  the  right  of 
the  spouse  in  community  property. 
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The  respective  interests  of  the  husband  and  wife  in  community  property  during 
contmuance  of  the  marraige  relation  are  present,  existing,  and  equal  interests 
"'^S^J'i?®/  management  and  control  of  the  husband  as  is  provided  in  sections  172 
and  172  (a)  of  the  Civil  Code.  This  section  shaU  be  construed  as  defining  the 
prospective  mterests  and  rights  of  husband  and  wife  in  community  property. 

May  it  please  the  committee,  the  Supreme  Court  of  the  State  of 
Cahfomia  has  construed  that  section,  subsequent  to  1927,  when  it 
was  enacted;  and  it  has  held  in  several  cases,  particularly  in  the  case 
of  Stberell  v.  Siberell  (214  Calif.  767),  that  under  that  section  of  the 
code  the  wife  m  California  acquired  a  full,  unquahfied  half  interest 
m  the  community  property;  that  that  interest  was  the  highest 
quality  of  ownership  known  to  the  law. 

It  is  conceded  here  by  the  proponents  of  this  legislation  that  the 
basis  of  taxation  of  income  is  ownership  of  the  property.  If  that  is 
the  criterion,  then  our  courts  have  said  unqualifiedly  and  without 
equivocation  that  the  interest  which  the  wife  holds  in  community 
property  in  California  is  the  highest  quahty  of  ownership  known  to 
the  law. 

The  purpose  of  this  bOl,  however,  is,  by  legislative  enactment  of 
the  XJmted  States  Congress  to  say  that  is  not  true,  that  there  is  a 
so-caUed  "handicap"  in  favor  of  the  wife  to  the  extent  that  she  is 
not  the  unqualified  owner,  that  she  does  not  hold  the  highest  quahty 
of  ownership  known  to  the  law,  but  she  has  a  sort  of  ownership  by 
which  the  husband  can  be  compelled,  through  legislative  enactment, 
to  pay  the  tax  on  her  property. 

The  author  of  the  bill,  in  his  opening  statement  here,  said  that 
through  a  sort  of  manipulation  the  husband  and  wife  in  the  commun- 
ity-property States  were  given  an  unfair  advantage  over  those  hus- 
bands and  wives  in  the  non-community-property  States. 

Why,  nothing  could  be  further  from  the  actual  facts  of  the  situa- 
tion. Here  is  a  system  of  ownership  that  even  antedates  the  admis- 
sion of  any  of  these  States  into  the  Union,  fifty  or  a  hundred  years,  in 
some  cases,  before  we  ever  heard  of  an  income  tax  in  this  country. 

It  is  a  sort  of  ownership  fixed  by  statute  of  the  various  States,  and 
no  one  questions  the  right  of  the  States  to  fix  the  character  of  owner- 
ship of  property  in  those  States. 

Mr.  Shallenberger.  If  I  do  not  disturb  your  line  of  argument, 
Mr.  Evans,  may  I  ask  a  question? 

Do  all  oi  these  States  have  a  provision  in  their  constitution  that 
recognizes  this  principle  of  community  property? 

Mr.  Evans.  May  it  please  the  Chairman,  I  cannot  say  as  to  all 
the  States;  in  fact,  I  do  not  know  whether  I  can  say  as  to  any  State. 

But  I  do  not  think  we  have  any  in  our  Cahfomia  constitution 
regarding  this.  I  cannot  be  positive  as  to  that,  however.  My  im- 
pression IS  that  we  have  not,  that  it  is  merely  a  statutory  regulation. 
There  may  be  something  in  the  constitutions  of  some  of  the  other 
States. 

This  section  161  (a),  to  which  I  have  referred,  says  that  the  owner- 
ship is  held  accoraing  to  the  terms  of  sections  172  and  172  (a). 
Section  172  says  [reading]: 

The  husband  has  the  management  and  control  of  the  community  personal 
property,  with  like  absolute  power  of  disposition,  other  than  testamentary,  as  he 
lias  of  his  separate  estate:  Provided,  however^  That  he  cannot  make  a  gift  of  such, 
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community  personal  property,  or  dispose  of  the  same  without  a  valuable  consider- 
ation, or  sell,  convey,  or  encumber  the  furniture,  furnishings,  or  fittings  of  the 
home,  or  the  clothing  or  wearing  apparel  of  the  wife  or  minor  children  that  is 
community,  without  the  written  consent  of  the  wife. 

Under  section  172  (a)  the  husband^s  agency  to  administer  and  con- 
trol is  hedged  about  with  a  niunber  of  very  striking  restrictions  or 
quaUfications. 

It  is  an  agency,  as  has  been  stated  here,  somewhat  in  the  nature  of 
a  power  of  attorney,  but  with  restrictions  of  management  and  control 
and,  as  I  said  a  while  ago,  the  Supreme  Court  of  Cahfomia,  and, 
indeed,  the  United  States  Supreme  Court,  in  various  cases  which  have 
been  cited  here,  have  held  to  the  very  same  effect,  that  this  was 
absolute  ownership. 

Prior  to  the  enactment  of  this  section  of  the  code,  161  (a),  in  1927, 
in  the  case  of  Bobbins  v.  The  United  States — I  do  not  remember  the 
exact  title-;-and  in  1926  the  Supreme  Court  held  that  that  character 
of  ownership  in  Cahfornia  prior  to  the  enactment  of  section  161  (a) 
was  an  expectancy  and  not  a  present,  vested  right. 

Since  that  time  and  since  the  enactment  of  this  section,  in  the  case 
of  The  United  States  v.  Malcolm  (282  U.S.,  p.  792),  the  Supreme 
Court  of  the  United  States  very  distinctly  held  that  this  was  com- 
plete ownership. 

Mr.  Hill.  What  is  the  citation  of  that  case? 

Mr.  Evans.  282  U.S.,  page  792. 

By  reason  of  the  question  asked  by  the  chairman  of  one  of  the 
witnesses  at  the  hearing  on  Saturday  regarding  the  facts  upon  which 
the  ruling  of  the  Supreme  Court  was  made  in  these  various  cases 
which  are  reported  in  282  U.S.,  I  am  going  to  read  the  facts  upon 
which  the  Malcolm  case  was  based. 

The  statement  of  the  facts  is  very  short  [reading]: 

Robert  K.  Malcolm  and  Esther  Jarret  Malcolm  are  husband  and  wife  and 
citizens  of  the  United  States.  Since  October  1,  1920,  they  have  continuously 
maintained  domicile  in  the  State  of  California.  During  the  year  1928,  Robert 
Malcolm  received  a  salary  of  $3,600  for  personal  services  rendered  as  an  officer  of 
the  Liberty  Farms  Co.,  a  California  corporation.  Under  the  laws  of  the  State  of 
California,  this  income  was  community  property.  On  March  1,  1929,  the  husband 
and  wife  filed  separate  returns  of  their  income  for  Federal  income  tax  purposes. 
Each  reported  one  half  of  the  salary  of  $3,600  received  in  1928  by  the  husband, 
and  each  fully  paid  the  amount  shown  to  be  due  on  the  return.  It  is  admitted 
that  all  income  taxes  due  from  either  husband  or  wife  for  the  year  1928  have 
been  fully  paid,  if,  as  a  matter  of  law,  they  had  a  lawful  right  to  make  such 
separate  returns  under  the  provisions  of  paragraphs  11,  12,  and  51  of  the  Revenue 
Act  of  1928. 

After  the  husband  had  filed  his  income-tax  return  for  the  calendar  year  1928,  as 
set  out  above,  the  commissioner,  upon  an  audit  and  examination,  determined 
by  the  husband  alone,  and  an  income  tax  paid  thereon  by  him,  instead  of  both 
that  his  return  was  incorrect  in  that  the  salary  of  $3,600  should  have  been  reported 
husband  and  wife  reporting  it  at  $1,800  on  each  return.  Accordingly,  the  com- 
missioner determined  against  the  husband  a  deficiency  in  income  tax  amounting 
to  $11.39.  An  assessment  in  this  amount  was  then  made  and  collected  from  the 
husband,  the  plaintiff  herein,  together  with  interest  amounting  to  $1.12.  A  claim 
for  refund  was  thereafter  filed  and  rejected  by  the  commissioner.  From  a  judg- 
ment for  this  amount  in  plaintiff's  favor,  the  defendant  has  appealed. 

Now,  here,  by  way  of  interjection,  may  I  say  that  instead  of 
rendering  a  full  opinion,  as  it  did  in  previous  cases  which  the  Court  had 
just  decided,  it  simply  referred  to  those  cases  as  the  reasoning  for  this 
rule: 

The  questions  certified  were  as  follows — 
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I  hope  the  committee  will  get  the  signijficance  of  these  answers.  I 
will  repeat: 

The  questions  certified  were  as  follows: 

(1)  Under  the  applicable  provisions  of  the  Revenue  Act  of  1928  must  the  entire 
community-property  mcome  of  a  husband  and  wife  domiciled  in  California  be 
returned  and  the  mcome  tax  thereon  be  paid  by  the  husband? 

That  is  exactly  what  this  bill  tries  to  do.  That  is  the  first  question. 
Ine  second  question  is: 

(2)  Has  the  wife,  under  paragraph  161  (a)  of  the  civil  code  of  California,  such 
an  mterest  in  the  conjmunity  income  that  she  should  separately  report  and  pay 
tax  on  one  half  of  such  income?  j      v    ^  »""  y^y 

Now,  here  is  the  Court: 

The  first  question  certified  is  answered,  "No." 

That  IS,  he  need  not. 

The  second  question  is  answered,  "Yes." 

Now,  what  was  the  second  question? 

ir^E^Li^^  1^^^'  "''*^®''  paragraph  161  (a)  of  the  civil  code  of  California,  such  an 
mterest  m  the  community  income  that  she  should  separately  report  and  pay  tax 
on  one  half  of  such  income?  ^pun,  »uu  pay  tax 

u^^;,  ^^"^I;^^?®^^*^^^-  "^^  language  that  you  read,  *'No*',  and 
les   ,  IS  that  language  of  the  court  or  is  that  your  interpretation  of 
the  court's  decision? 

Mr  Evans.  No;  that  is  language  of  the  court.  Then  it  goes  on  to 
ate  the  case  oiPoej.  Seaborn,  which  was  just  decided;  Goodell  v. 
Koch,  jiist  decided  by  the  court;  and  Hopkins  v.  Bacon,  which  I 
believe,  is  the  Texas  case. 

That  is  the  present  status  of  the  law  insofar  as  it  obtains  m  Cali- 
fornia with  reference  to  community  income.  Instead  of  this  being  a 
faction  or  a  qmrk  of  the  law,  this  system  has  come  down  to  these 
commumty-property  States  from  an  experience  and  a  historv  cover- 
mg  years  that  even  antedate  the  admission  of  these  States  into  the 
Umon.  It  is  utteriy  mconsistent  and  unfair,  in  my  opinion,  to  claim 
now  that  this  is  simply  a  manipulation  on  the  part  of  these  States  bv 
which  they  gain  an  advantage.  They  do  not.  It  is  part  of  our  svs- 
tem  m  these  States  that  we  have  adhered  to  throughout  the  years  " 

Just  illustrating  what  is  in  the  minds  of  those  who  propose  this 
legislation,  I  thmk  of  the  httle  colloquy  that  took  place  on  the  floor 
of  the  House  a  few  weeks  ago  when  the  revenue  bill  was  under  con- 
sideration A  member  of  the  committee,  Mr.  Hill,  was  speaking  on 
tfae  bill.  He  was  interrupted  by  a  Member  from  a  non-community- 
propertv  State,  who  asked  the  question,  how  do  you  consider  it  fair 
to  divide  the  salary  of  a  Congressman  from  a  community-property 
btate,  and  allow  the  wife  to  pay  income  tax  on  one  half  of  it  and 
the  husband  to  pay  income  tax  on  the  other  half,  and  in  a  noncom- 
munity  State  compel  the  husband  to  pay  a  tax  on  the  whole  amount? 

Ihat  is  as  far  as  the  average  individual  goes  in  approaching  this 
legislation.  In  order  to  answer  that  question,  it  would  be  necessary 
to  go  back  and  cover  the  whole  ground  as  it  was  covered  here  a  few 
davs^o  by  the  distinguished  gentleman  from  the  State  of  Washington 
and  the  other  gentlemen  who  followed  him.  In  order  to  get  the 
whole  picture,  you  have  got  to  go  back  and  see  where  this  system  of 
commumty  ownership  came  from. 
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Mr.  Shallenberger.  Mr.  Evans,  it  is  your  contention,  as  I  gather 
from  your  remarks,  that  notwithstanding  the  fact  that  your  State,  for 
instance,  as  well  as  other  community-property  States,  do  not  have  this 
principle  as  a  part  of  their  constitution,  this  declared  right  of  the  wife 
to  one  half  interest  in  the  community  estate,  yet  the  construction  of 
your  courts  throughout  all  the  years  that  you  have  been  a  State  has 
been  such  that  it  has  become  a  rule  of  law  as  firmly  fixed,  and  the 
people  entitled  to  the  benefits  of  it,  as  if  it  were  a  part  of  the  consti- 
tution? 

Mr.  Evans.  Exactly.  I  suppose  it  would  be  a  proper  subject  for 
constitutional  treatment,  but  it  is  not  necessarily  a  subject  of  con- 
stitutional treatment. 

Everyone  will  concede  that  the  respective  States  have  a  perfect 
right  to  shape  and  conclude  the  character  of  ownership  in  property  in 
those  States.     Nobody  has  ever  questioned  that. 

The  proponents  of  this  legislation  will  not  question  that  by  legisla- 
tive action  the  State  can  say  that  certain  property  will  be  community 
property  or  will  be  property  held  as  tenants  in  common,  or  otherwise. 
That  is  a  matter  for  the  State  to  decide,  and  the  States  have  decided. 

These  community-property  States  got  their  plan  from  Spain  and 
from  France  hundreds  of  years  ago. 

May  I  say  to  the  committee  that  at  my  request  a  rather  exhaustive 
brief  and  argument  has  been  prepared  by  an  eminent  member  of  the 
California  bar,  Mr.  W.  L.  Nossaman,  whose  office  is  at  561  South 
Spring  Street,  Los  Angeles,  CaUf.,  on  this  subject. 

Some  of  the  members  of  the  committee  have  already  seen  this 
brief,  I  believe.  In  my  opinion  it  is  a  most  comprehensive  and 
exhaustive  treatment  of  the  questions  involved,  and  I  am  going  (o 
ask  permission  of  the  committee  to  insert  the  entire  brief  at  the 
conclusion  of  my  remarks,  for  the  record. 

Mr.  Shallenberger.  Without  objection,  the  brief  may  be  made 
a  part  of  the  gentleman's  remarks. 

Mr.  Evans.  Further,  I  do  not  feel  I  care  to  say  anything. 

Thank  you,  gentlemen. 

Mr.  Shallenberger.  Thank  you  for  your  very  informative  state- 
ment, Mr.  Evans. 

(The  brief  referred  to  is  as  follows:) 

MEMORANDUM  ON  H.R.  8396,  RELATING  TO  TAXATION  OF  COM- 
MUNITY INCOME 

The  proposed  statute,  H.R.  8396,  reads  as  follows: 

"A  BILL  Relating  to  the  taxation  of  community  property  income 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  m  Congress  assembled,  That  for  the  purpose  of  determining  the  income- 
tax  liabihty  of  any  individual  during  any  taxable  year  beginning  after  December 
31,  1933,  property  of  a  marital  community  shall  be  considered  as  the  property 
of,  and  income  of  a  marital  community  shall  be  considered  as  the  income  of  the 
spouse  who  has  the  naanagement  and  control  thereof  under  the  law  of  the  jurisdic- 
tion in  which  the  marital  community  exists,  and  such  spouse  shall  alone  be  entitled 
to  the  deductions  and  credits  allowed  under  the  internal  revenue  laws  which  are 
properly  allocable  to  such  property  or  income." 
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Understanding  of  the  discussion  following  will  be  facilitated  if  a  brief  statement 
is  made  of  the  legal  propositions  sought  to  be  established.     These  are  as  follows: 

(1)  Under  the  law  of  every  community-property  State  the  wife  has  a  present, 
vested  right,  equal  to  that  of  her  husband,  in  community  property  and  income. 

(2)  It  follows  that  the  entire  community  income  cannot  be  taxed  to  the  husband 
for  the  following  reasons: 

(a)  Under  the  due  process  clause  of  the  fifth  amendment  to  the  United  States 
Constitution,  one  person  cannot  be  taxed  upon  income  belonging  to  another. 

(b)  The  same  constitutional  provision  prohibits  as  arbitrary  and  unreasonable 
a  classification  based  upon  the  community  relation  and  not  made  applicable  gen* 
emlly  throughout  the  United  States  to  persons  who  in  respect  of  property  or  in- 
come stand  in  substantially  similar  relationships. 

(3)  The  proposed  statute  violates  the  rule  of  territorial  uniformity  required  in 
case  of  excise  taxes  by  article  I,  section  8,  clause  1,  of  the  United  States  Constitu- 
tion. 

I — Natitrk  of  Community  Property 

As  a  basis  for  the  consideration  of  the  proposed  legislation  in  its  various  aspects, 
it  will  be  necessary  first  to  inquire  into  the  nature  of  community  property  and 
of  the  interests  of  the  spouses  therein.  It  would  be  impossible  without  writing 
a  treatise  upon  the  subject  to  enter  into  a  minute  discussion  of  the  community- 
property  laws  in  the  various  States,  their  similarities  and  differences.^  Inevit- 
ably in  the  course  of  statutory  development  and  judicial  construction  in  eight 
States,*  divergences  in  matters  of  detafl  have  appeared.  These  divergences, 
it  is  believed,  are  immaterial  for  the  present  purpose  since  as  will  presently  appear 
all  of  the  community-property  States  are  now  in  accord  upon  the  fundamental 
proposition  that  the  wife's  interest  in  community  property  and  therefore  in 
community  earnings  of  every  nature  is  not  a  mere  contingent  or  exp)ectant  in- 
terest but  is  present  and  vested,  equal  in  every  way  to  that  of  the  husband. 

Examination  of  the  essential  nature  of  the  community-property  system  in  the 
respect  now  under  scrutiny  is  greatly  simplified  by  the  fact  that  within  the  last 

4  years  the  highest  Court  of  the  Nation  has  handed  do^^Ti  decisions  in  cases 
coming  up  from  five  community-property  States,  recognizing  and  defining  the 
respective  interests  of  spouses  in  community  property  in  those  States.  As  to 
finother,  New  Mexico,  we  have  a  decision  from  the  same  source  as  late  as  1911. 
For  the  law  of  the  remaining  two  States,  Idaho  and  Nevada,  we  have  expressions 
equally  clear  and  emphatic  from  their  own  supreme  tribunals. 

We  will  now  examine  briefly  the  community-property  systems  of  the  various 
States,  taking  up  first  those  which  have  been  dealt  with  recently  by  the  Supreme 
Court  of  the  United  States. 

COMMUNITY-PROPERTY   LAW   OF   WASHINGTON 

On  Novembef  24,  1930,  the  Supreme  Court  of  the  United  States  decided  fouf 
cases  arising  from  as  many  different  community-propert^y  States,  involving  in 
each  case  the  question  of  whether  the  husband  was  bound  to  report  for  income 
tax  the  entire  community  income  or  whether  the  spouses  were  entitled  each  to 
return  one  half  thereof.  The  latter  construction  was  upheld  in  each  case.  In 
the  first  of  these,  Poe  v.  Seaborn  (282  U.S.  101,  75  L.Ed.  239),  a  case  coming  up 
from  the  State  of  Washington,  the  Court  refers  to  the  Washington  statutes 
relating  to  this  matter  (now  Remington's  Revised  Statutes,  sees.  6890  to  6896) 
And  says,  page  110: 

"These  statutes  provide  that,  save  for  property  acquired  by  gift,  bequest, 
devise,  or  inheritance,  all  property  however  acquired  after  marriage,  by  either 
husband  or  wife,  or  by  both,  is  community  property.  On  the  death  of  either 
spouse  his  or  her  interest  is  subject  to  te^amentary  disposition,  and  failing  that, 
it  passes  to  the  issue  of  the  decedent  and  not  to  the  surviving  spouse.  While 
the  husband  has  the  management  and  control  of  community  personal  property 

<  For  a  comparison  of  the  Tarkms  State  laws  in  the  respects  mentioned.    (See  Robbins  v.  United  Statet, 

5  Fed.  2d.  690;  D.C.,  Calif.).  The  Supreme  Court  of  the  United  States,  in  United  States  v.  Robbing  (269 
U.S.  315,  70  li.Ed.  285),  di.<5agreed  with  the  specific  conclusion  of  the  learned  district  judge  who  wrote  the 
opinion  just  referred  to  but  this  in  no  way  detracts  from  the  interest  and  value  of  the  tatter's  general  survey. 
Further  on  the  nature  and  origin  of  community  property  generally.  (See  31  C.J.  8,  9,  11;  6  R.C.L.  826, 
826;  Ganozi  v.  Dnstas,  204  U.S.  64;  51  L.Ed.  369;  Borttt  v.  Osborne,  155  Wash.  585, 67  A.L.R.  1152;  see  also 
Op.  Atty.  Gen.,  T.D.  3138,  4  C.B.  238  (1921).) 

>  Lonisiaiia,  Texas,  New  Mexico,  Arizona,  California,  Nevada,  Washington,  and  Idaho. 
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and  like  power  of  disposition  thereof  as  of  his  separate  personal  property,  this 
power  is  subject  to  restrictions  which  are  inconsistent  with  denial  of  the  wife's 
interest  as  coowner.  The  wife  may  borrow  for  community  purposes  and  bind 
the  community  property.  {Fielding  v.  Keller,  86  Wash.  194,  149  Pac.  667.) 
Since  the  husband  may  not  discharge  his  separate  obligation  out  of  community 
property,  she  may,  suing  alone,  enjoin  collection  of  his  separate  debt  out  of 
community  property.  {Fidelity  &  D.  Co.  v.  Clarkj  144  Wash.  520,  258  Pac.  35.) 
She  may  prevent  his  making  substantial  gifts  out  of  community  property  with- 
out her  consent.  {Parker  v.  Parker,  121  Wash.  24,  207  Pac.  1062.)  The  com- 
munity property  is  not  liable  for  the  husband's  torts  not  committed  in  carrying 
on  the  business  of  the  community.  {Schramm  v.  Steele,  97  Wash.  309,  166 
Pac.  634.) 

"The  books  are  full  of  expressions  such  as  'the  personal  property  is  just  as 
much  hers  as  his'  (Afars/ow  v.  Rue,  92  Wash.  129,  159  Pac.  Ill);  'her  property 
right  in  it  (an  automobile)  is  as  great  as  his'  (92  Wash.  133);  'the  title  of  one 
spouse  *  *  *  was  a  legal  title  as  well  as  that  of  the  other'  {Maine  v. 
Whittaker,  10  Wash.  663,  39  Pac.  172). 

"Without  further  extending  this  opinion  it  must  suffice  to  say  that  it  is  clear 
the  wife  has,  in  Washington,  a  vested  property  right  in  the  community  property 
equal  with  that  of  her  husband;  and  in  the  income  of  the  community,  including 
salaries  or  wages  of  either  husband  or  wife,  or  both.  A  description  of  the  com- 
munity system  of  Washington  and  of  the  rights  of  the  spouses,  and  of  the  powers 
of  the  husband  as  manager,  will  be  found  in  Warburton  v.  White  (176  U.S.  484, 
44  L.Ed.  655,  20  S.Ct.  404). 

"The  taxpayer  contends  that  if  the  test  of  taxability  under  paragraphs  210 
and  21 1  is  ownership,  it  is  clear  that  income  of  community  property  is  owned  by 
the  community  and  that  husband  and  wife  have  each  a  present,  vested,  one-haH 
interest  therein. 

"The  Commissioner  contends,  however,  that  we  are  here  concerned  not  with 
mere  names,  nor  even  with  mere  technical  legal  titles;  that  calling  the  wife's 
interest  vested  is  nothing  to  the  purpose,  because  the  husband  has  such  broad 
powers  of  control  and  alienation,  that  while  the  community  lasts,  he  is  essentially 
the  owner  of  the  whole  community  property,  and  ought  so  to  be  considered  for 
the  purposes  of  paragraphs  210  and  211.  He  points  out  that  as  to  personal 
property  the  husband  may  convey  it,  may  make  contracts  affecting  it,  may  do 
anything  with  it  short  of  committing  a  fraud  on  his  wife's  rights.  And  though 
the  wife  must  join  in  any  sale  of  real  estate,  he  asserts  that  the  same  is  true,  by 
virtue  of  statutes,  in  most  States  which  do  not  have  the  community  sj^stem.  He 
asserts  that  control  without  accountability  is  indistinguishable  from  ownership, 
and  that  since  the  husband  has  this,  quoad  community  property  and  income, 
the  income  is  that  'of  the  husband  under  paragraphs  210,  211,  of  the  income- 
tax  law. 

"We  think  in  view  of  the  law  of  Washington  above  stated  this  contention  is 
unsound.  The  conmiunity  must  act  through  an  agent.  This  Court  has  said 
with  respect  to  the  community-property  system  {Warburton  v.  White,  176  U.S. 
494,  44  L.Ed.  569,  20  S.Ct.  404)  that  'property  acquired  during  marriage  with 
community  finds  became  an  acquet  of  the  community  and  not  the  sole  property 
of  the  one  in  whose  name  the  property  was  bought,  although  by  the  law  existing 
at  the  time  the  husband  was  given  the  management,  control,  and  power  of  sale 
of  such  property.  This  right  being  vested  in  him,  not  because  he  was  the  exclu- 
sive owner,  but  because  by  law  he  was  created  the  agent  of  the  community.' 

"In  that  case,  it  was  held  that  such  agency  of  the  husband  was  neither  a  con- 
tract nor  a  property  right  vested  in  him,  and  that  it  was  competent  to  the  legis- 
lature w^hich  created  the  relation  to  alter  it,  to  confer  the  agency  on  the  wife 
alone,  or  to  confer  a  joint  agency  on  both  spouses,  if  it  saw  fit,  all  without  in- 
fringing any  property  right  of  the  husband.  (See  also  Arnett  v.  Reade,  220  U.S. 
311  at  319,  55  L.Ed.  477,  481;  36  L.R.A.  (N.S.)  1040;  31  S.Ct.  425.) 

"The  reasons  for  conferring  such  sweeping  powers  of  management  on  the  hus- 
band are  not  far  to  seek.  Public  policy  demands  that  in  all  ordinary  circum- 
stances, litigation  between  wife  and  husband  during  the  life  of  the  community 
should  be  discouraged.  Lawsuits  between  them  would  tend  to  subvert  the  marital 
relation.  The  same  policy  dictates  that  third  parties  who  deal  with  the  husband 
respecting  community  property  shall  be  assured  that  the  wife  shall  not  be  per- 
mitted to  nullify  his  transactions.  The  powers  of  partners,  or  of  trustees  of  a 
spendthrift  trust,  furnish  apt  analogies. 

"The  obligations  of  the  husband  as  agent  of  the  community  are  no  less  real 
because  the  policy  of  the  State  limits  the  wife's  right  to  call  him  to  account  in  a 
court.     Power  is  not  synonymous  with  right.     Nor  is  obligation  coterminous 
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With  Idgal  remedy.     The  law's  investituture  of  the  husband  with  broad  powers  by 
no^ means  negatives  the  wife's  present  interest  as  a  coowner. 

"We  are  of  opinion  that  under  the  law  of  Washington  the  entire  property  and 
moome  of  the  community  can  no  more  be  said  to  be  that  of  the  husband,  than  it 
could  nghtly  be  termed  that  of  the  wife." 

The  court  in  the  Seaborn  case  was  announcing  no  new  doctrine,  since  it  had 
w^*'-7  /,  .?c  ??^®  conclusions  31  years  before  in  the  leading  case  of  Warburton  v. 
Whtte  (176  U.S.  484,  44  L.Ed.  555),  a  case  which  fully  recognizes  the  equal 
ownership  of  the  spouses,  with  the  husband  as  agent  of  the  community. 

\y®  opinion  in  Poe  v.  Seaborn  is  quoted  at  length  because  it  states  pnnciples 
JPPhcable  m  all  community-property  States  and  because  this  summary  obviates 
the  necessity  of  minute  examination  of  numerous  decisions  bearing  upon  thia 
issue  not  only  in  Washington  but  in  other  States.  For  convenience  and  to  facili- 
tate the  further  examination  of  this  topic  by  anyone  interested  in  the  various 
refinements  of  the  doctrines  above  stated,  a  number  of  Washington  cases,  some 
of  them  cited  by  the  Supreme  Court  in  the  Seaborn  case,  are  referred  to  below.» 

COMHUNITT-PBOPEBTT  LAWS   OF  ABIZONA,  TEXAS,  AND   LOUISIANA 

Without  repeating  doctrines  developed  somewhat  at  length  in  Poe  v.  Seaborn 
supra.  It  IS  sufficient  to  say  that  in  GoodeU  v.  Koch  (282  U.S.  118,  75  L.Ed.  247), 
the  Supreme  Court  applied  the  same  principles  in  a  community  income  case 
coming  up  from  the  State  of  Arizona;  and  in  Hopkins  v.  Bacon  (282  U.S   122 
75  L.Ed.  249)  and  Bender  v.  Pfaff  (282  U.S.  127,  75  L.Ed.  252)  arising  from  Texai 
ana  Louisiana,  respectively. 

COMMUNITY-PROPBBTT   LAWS   OP   NEW   MEXICO 

The  statute  is  found  in  New  Mexico  Statutes  1929,  sections  68-401  to  68-410 

In  Arnett  y.Reade  (220  U.S.  311,  55  L.Ed.  477,  1911),  the  Supreme  Court  held 
that  a  deed  of  the  husband  alone  covering  real  estate  acquired  during  coverture 
is  ineffectual  to  convey  community  property  even  though  acquired  prior  to  the 
passage  of  the  act.  Distinctly  repudiating  the  doctrine  that  the  wife  has  a  mere 
expectancy  m  community  property,  the  Court  reaffirms  its  conclusion  in  War- 
burton  V.  White  (176  U.S.  484,  494)  that  control  of  the  community  property  was 
given  to  the  husband  "not  because  he  was  the  exclusive  owner  but  because  bv 
law  he  was  created  the  agent  of  community." 

'^^.^  *i**?*"^®^  briefly  outlined  in  the  Arnett  case  have  been  confirmed  and 
'^^"Sfr^xT^,**^®  Supreme  Court  of  New  Mexico  in  the  leading  case  of  Beats  v 
Ares  (25  N.M.  459),  where  the  court  (p.  499)  after  an  exhaustive  examination  of 
authorities  summarizes  the  law  of  New  Mexico  as  follows: 

/iTS?"?  the  foregoing  the  following  propositions  may  be  accepted  as  settled: 
(1)  1  hat  under  the  law  m  this  jurisdiction  the  wife's  interest  in  community 
property  is  equal  with  that  of  the  husband;  that  while  he  is  by  statute  made  the 
agent  of  the  community  and  given  dominion  and  control  over  the  community 
property  during  the  continuance  of  the  marriage  relation,  his  interest  in  the 
property  by  reason  of  such  fact  is  not  superior  to  that  of  the  wife.'' 

To  *l^e  .^ke  effect,  see  Terrj/y.  Humphreys  (27  N.M.  564,  1922),  Adams  v. 
Blumenshme  (27  N.M.  643,  1922).  »  /» 

In  Baca  v  Village  of  Belen  (30  N.M.  541,  1925),  the  court  savs,  page  545: 
In  this  btate  we  have  the  community-property  system  taken  from  the  civil 
*^l"  ox  !  ^V**'^*  y^e  s  interest  in  property  is  quite  different  from  the  majority 
of  the  states  in  the  Union,  which  have  patterned  their  statutes  after  the  common 
law,  in  which  the  wife  has  only  a  dower  right  in  the  property  acquired  by  the 
husband  after  marmage.  In  such  property  she  has  no  present  vested  interest 
but  only  an  expectancy.  Here,  however,  she  has  a  present  existing  vested 
interest,  equal  in  all  respects  to  the  interest  of  the  husband." 

t!^}T^^wIT  ^°not  convey  community  property  or  lease  it  for  a  term  of  more  than  1  year.  (Itkin  v 
i^i'c^.{^?r^r^-5'  i^f).OuntUTtim  v.  Gunderton  (25  Wash.  459,  1901),  Kaufman  v.  Perkins  114  wih 
40, 1921),  hoHkwett  Lumber  Co.  v.  Bloom  (135  Wash.  195, 1925).  Spreitzer  v.  Miller  (98  Wash  601  1917)  ) 

On  divorce  community  property  undisposed  of  by  decree  becomes  common  property  of  foriier  sDouses 
y}^^'"^tJ■^^^Tn^^^7'^^^^'  1907),  //arrcy  V.  Pocock  (92  Wash.  fi25.  1916),  S^hr^derx   mblf^^lt 
(«W^h  6^!  1908)  r        ^'  ^'"'"^"  ^'^''^'  ^''"*  ^'^'^^^-  (61  Wash.  415,  1911),  Grave,  TorattB 
Wi^T^mf^  °'  ^^^^  **^^  community  property  vests  in  her  heirs  without  probate.    {ScoU  v.  SlanUy  (149  Wash. 
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COMMUNITY-PROPERTY    LAWS    OP   IDAHO 

The  Idaho  statute  is  found  in  Idaho  Code  of  1932,  sections  31-903  to  31-914. 

Without  referring  to  the  decisions  at  length  it  is  sufficient  to  say  that  the 
following  are  the  principal  Idaho  cases  dealing  with  this  subject  and  that  they  are^ 
in  complete  harmony  with  the  conclusions  of  other  courts  that  the  interests  of 
husband  and  wife  in  community  property  are,  as  stated  in  Kohny  v.  Dunbar 
(21  Ida.  258,  268,  39  L.R.A.  (N.S.)  1107,  1912),  "the  same  and  equal."  In  that 
case  the  court,  repudiating  doctrines  then  prevalent  in  CaUfornia  to  the  effect 
that  a  wife's  interest  in  community  property  was  a  mere  expectancy,  says,  page 
264: 

"The  only  difference  or  distinction  whatever  the  law  has  made  between  the 
husband  and  wife  with  reference  to  community  property  is  that  during  the  con- 
tinuance of  the  community  the  husband  is  the  managing  agent,  vested  with  abso- 
lute power  of  disposition  of  the  property,  and  that  the  wife  cannot  sell  or  encumber 
such  property  except  in  specified  instances.     *     *     * 

"The  statute  recognizes  the  husband  and  wife  as  equal  partners  in  the  com- 
munity  estate  and  it  authorizes  each  to  dispose  of  his  or  ner  half  by  will  *  *  *, 
This  statute  clearly  and  unmistakably  provides  that  the  surviving  spouse  takes 
his  or  her  half  of  the  community  property,  not  by  succession,  descent,  or  inheri- 
tance, but  as  survivor  of  the  marital  community  or  partnership." 

Speaking  of  the  husband's  right  to  manage,  the  court  says: 

*  The  statute,  however,  has  given  to  the  husband  no  better  or  higher  title  to 
the  community  than  it  has  given  to  the  wife  *  *  *.  The  one-half  interest 
which  the  wife  receives  from  the  community  property  upon  the  death  of  her 
husband  comes  to  her  in  her  own  right  by  reason  of  the  death  of  the  community 
agent  and  her  survival  of  the  dissolution  of  the  community  partnership." 

These  doctrmes  are  restated  in  Ewald  v.  Hufton  (31  Idaho,  373,  1918),  wheie- 
the  court  says: 

"Under  these  instances  we  think,  following  the  case  of  Kohny  v.  Dunbar , 
supra,  that  it  was  the  intention  to  make  no  distinction  between  husband  and  wif& 
as  to  the  degree,  quantity,  nature,  or  extent  of  the  interest  each  has  in  the  com- 
munity property",  citing  authorities. 

See  also  Peterson  v.  Peterson  (35  Idaho,  470,  1922),  Muir  v.  City  of  PocaUUo 
(36  Idaho,  532,  1922),  Cibils  v.  First  National  Bank  (41  Idaho,  690),  Aker  v.  Aker 
(52  Idaho,  713,  1933). 


COMMUNITY-PROPERTY   LAWS    OP   NEVADA 

The  Nevada  statute  is  found  in  sections  3355  to  3372  of  Nevada  Compiled  Laws. 

The  principal  Nevada  authority  is  In  re  Williams  (40  Nev.  241,  1916),  a  de- 
cision written  by  the  Hon.  P.  A.  McCarran,  the  distinguished  lawyer  who 
is  now  junior  Senator  from  Nevada  and  was  then  chief  justice  of  its  supreme 
court.  In  considering  the  question  whether  a  surviving  widow  took  as  an  heir 
her  one  half  of  the  community  property  left  by  her  husband,  or  whether  it  be- 
longed to  her  absolutely  in  her  own  right  not  passing  to  her  by  succession  or 
inheritance,  the  court  upheld  the  later  view,  and  expressly  refused  to  follow 
California  decisions  announcing  the  former.  Following  Warburton  v.  White  (176 
U.S.  494,  and  the  Idaho  case  of  Kohny  v.  Dunbar,  supra),  the  court  says,  page  260, 
that — 

"Under  statutes  providing  for  the  community  system,  there  is  no  taking 
property  from  another,  either  by  will  or  legal  devolution.  The  property  here 
going  to  appellant  was  property  which  she  at  all  times  under  our  statutorv  pro- 
visions 'held  in  common  with  her  husband',  hence  there  was  no  privilege  to  be 
taxed  but  rather  a  'right'  in  property  recognized  by  statutory  prescription  *held^ 
by  her  at  all  times  'in  common  with  her  husband.*  " 

COMMUNITY-PROPERTY   LAWS   OP   CALIPORNIA 

As  already  intimated,  community-property  doctrines  formerly  prevalent  in 
California  were  not  in  harmony  with  those  announced  in  the  authorities  above 
referred  to,  the  conception  being  that  the  husband  was  the  sole  owner  of  com- 
munity property  and  that  the  wife's  interest  therein  was  a  mere  expectancy,  not 
a  vested  legal  interest.  (See  Stewart  v.  Stewart,  204  Calif.  546,  1928,  where  the 
earlier  decisions  are  reviewed.)  It  is  to  be  noted  that  even  in  California,  start- 
ing with  the  conception  that  the  wife's  only  substantial  interest  was  her  right  to 
one  half  at  her  husband's  death,  the  course  of  statutory  development  has  been 
66247—34 12 
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in  the  direction  of  a  continual  lessening  of  the  husband's  authority  and  interest 
and  a  corresponding  augmentation  of  the  wife's.* 

This  development  culminated  in  section  161a  of  the  Civil  Code,  added  in  1927 
(quoted,  note  4),  providing  that  the  interests  of  the  spouses  in  community  prop- 
erty are  present,  existing,  and  equal.  That  doctrines  formerly  prevalent  in 
California  are  now  obsolete  as  fully  recognized  by  the  Supreme  Court  of  the 
United  States  in  United  States  v.  Malcoln  (282  U.S.  792,  75  L.Ed.  714,  1931), 
where  the  court  applied  the  rule  of  Poe  v.  Seaborn  to  community  income  earned 
in  California  after  1927. 

No  important  body  of  judicial  opinion  has  developed  in  California  since  the 
radical  change  effected  by  the  1927  amendment.  Cfoncerning  it,  however,  the 
California  Supreme  Court  says,  in  Siberell  v.  Siherell  (214  Calif.  767,  772,  1932): 

"Lastly,  in  1927,  section  161a  was  added  to  the  Civil  Code  investing  her  with 
full  title  to  one  half  thereof,  ceding  alone  to  the  husband  the  management  and 
control  thereof." 

See  also  CuUing  v.  Bryan  (206  Calif.  254,  259). 

We  have  completed  our  review  of  the  community-property  system  of  the 
various  States  insofar  as  the  matter  now  at  issue  is  concerned.  Disregarding 
minor  divergences,  the  eight  community-property  States  are  unanimous  in 
dflclaring  that  the  wife  has  a  vested  interest  in  community  property  equal  in  all 
respects  to  that  of  her  husband;  that  the  duty  of  management  placed  upon  the 
husband  implies  no  right  of  ownership  superior  to  that  of  the  wife  but  is  a  mere 
agency,  for  a  breach  of  whose  fiduciary  obligations  the  courts  afford  the  wife 
appropriate  remedy. 

The  conclusions  reached  justify,  it  is  believed,  the  space  required  for  presentation 
of  the  considerations  upon  which  they  rest,  especially  when  it  is  borne  in  mind 
that  the  entire  case  of  the  community-property  States  in  objecting  to  the  statute 
now  proposed  rests  upon  those  conclusions.  Incidentally  it  may  be  remarked 
and  it  will  not  be  disputed  that  the  entire  issue  so  far  as  the  matters  hereinabove 
discussed  is  concerned  depends  upon  State  law.  Buchser  v.  Buchser  (231  U.S. 
157,  58  L.Ed.  166,  1913,  Poe  v.  Seaborn,  and  Warburton  v.  White,  supra. 

This  necessary  preliminary  disposed  of,  we  shall  inquire  whether  the  proposed 
statute  is  within  the  constitutional  authority  of  Congress. 

II. — Taxation  of  Community  Income  to  the  Husband  Is  Arbitrary  and 
Confiscatory,  Depriving  Him  and  the  Marital  Community  of  Property 
WITHOUT  Due  Process  of  Law  in  Violation  of  the  Fifth  Amendment 
TO  THE  Federal  Constitution 

We  shall  consider  this  under  two  subdivisions: 

(a)  One  person  may  not  be  taxed  upon  income  belonging  to  another;  and 
similarly,  one  person's  income  may  not  constitute  in  whole  or  in  part  the  standard 
or  basis  by  which  the  amount  of  tax  on  another's  may  be  measured. 

(b)  A  classification  based  upon  the  community-property  relationship,  not 
made  applicable  to  persons  who  in  respect  of  property  or  income  stand  in  similar 
relationships,  is  unreasonable. 

Taking  up  these  points  in  order: 

(a)  No  power  to  tax  one  person  on  income  belonging  to  another  or  to  use 
another's  income  as  the  standard  by  which  the  amount  of  tax  is  measurable. 

In  Hoeper  v.  Tax  Commission  (284  U.S.  206,  76  L.Ed.  248,  78  A.L.R.  352 
(1931))  the  Supreme  Court  of  the  United  States  had  before  it  a  Wisconsin  statute 
providing: 

"Sec.  71.06.  In  computing  taxes  and  the  amount  of  taxes  payable  by  persons 
residing  together  as  members  of  a  family,  the  income  of  the  wife  and  the  income  of 
each  child  under  18  years  of  age  shall  be  added  to  that  of  the  husband  or  father,  or 
if  he  be  not  living,  to  that  of  the  head  of  the  family  and  assessed  to  him  except  as 
hereinafter  provided.  The  taxes  levied  shall  be  payable  by  such  husband  or 
head  of  the  family.     ♦     *     * 

"Sec.  71.09.  Married  persons  living  together  as  husband  and  wife  may  make 
separate  returns  or  join  in  a  single  joint  return.  In  either  case  the  tax  shall  be 
computed  on  the  combined  average  taxable  income.'" 


f> 


« 1891  amendment  to  C.C.  172;  1917  amendment  to  C.C.  137;  C.C.  172a  added  1917;  1923  amendments  to 
C.C.  1401,  1402;  C.C.  161a  added  1927.    This  reads  as  follows: 

"Interests  in  community  property:  The  respective  interests  of  the  husband  and  wife  In  community 
property  during  continuance  of  the  marriage  relation  are  present,  existing,  and  equal  interests  under  the 
management  and  control  of  the  husband  as  is  provided  in  sections  172  and  I72a  of  the  civil  code.  Thii 
section  shall  be  oonsbiied  as  defining  the  respective  interests  and  rights  of  husband  and  wife  in  community 


property 
Forh 


histwica]  mvkm  of  Gaiifomia  community-property  laws,  see  Calif.  Jur.  1930  Supp.,  pp.  14-31. 


iyjf' 


%     I     m^M 


COMMUNITY  PEOPERTT  INCOME 


175 


From  a  decision  of  the  Supreme  Court  of  Wisconsin  upholding  the  tax,  the  tax- 
payer Hoeper  appealed,  asserting  that  the  statute  deprived  him  of  property  with- 
out due  process  of  law  and  of  the  equal  protection  of  the  law.  His  contention  is 
stated  by  the  Supreme  Court  (p.  213)  as  follows: 

"The  appellant  says  that  what  the  State  has  done  is  to  assess  and  collect  from 
him  a  tax  based  in  part  upon  the  income  received  by  his  wife  and  that  such  exaction 
is  arbitrary  and  discriminatory  and  consequently  violative  of  the  constitutional 
guaranties." 

The  Court  discusses  the  wife's  property  rights  at  common  law,  pointing  out 
that  under  that  system  her  earnings  and  income  are  her  husband's;  that  he  may 
dispose  of  them  at  will  and  is  liable  for  her  debts.  Wisconsin  statutes  are  then 
referred  to  abolishing  the  husband's  ownership  and  control  of  the  wife's  proi>erty 
and  declaring  that  women  have  the  same  rights  as  men  in  freedom  of  contract, 
holding  and  conveying  property  and  in  all  other  respects;  providing  further  that 
a  wife's  personal  property  and  real  estate  and  its  rents,  issues,  and  profits  shall 
be  her  sole  and  separate  property;  that  she  may  convey,  devise,  or  bequeath  her 
property  as  if  she  were  unmarried  and  her  husband  has  no  right  of  disposal  thereof 
nor  is  it  liable  for  his  debts;  that  the  individual  earnings  of  a  married  woman  are 
her  separate  property. 

After  summarizing  the  above  and  other  related  provisions  of  Wisconsin  law, 
the  Court  sa3's  (p.  215) : 

"Since,  then,  in  law  and  in  fact,  the  wife's  income  is  in  the  fullest  degree  her 
separate  property  and  in  no  sense  that  of  her  husband,  the  question  presented  is 
whether  the  State  has  power  by  an  income-tax  law  to  measure  his  tax,  not  by 
his  own  income  but,  in  part,  by  that  of  another.  To  the  problem  thus  stated, 
what  was  said  in  Knowlton  v.  Moore  (178  U.S.  41,  77;  44  L.Ed.  969,  984;  20  S.Ct. 
747)  is  apposite: 

***It  may  be  doubted  by  some,  aside  from  express  constitutional  restrictions, 
whether  the  taxation  by  Congress  of  the  property  of  one  person,  accompanied 
with  an  arbitrary  provision  that  the  rate  of  tax  shall  be  fixed  with  reference  to 
the  sum  of  the  property  of  another,  thus  bringing  about  the  profound  inequaUty 
which  we  have  noticed,  would  not  transcend  the  limitations  arising  from  those 
fundamental  conceptions  of  free  government  which  underlie  all  constitutional 
systems. ' 

"We  have  no  doubt  that,  because  of  the  fundamental  conceptions  which 
underlie  our  system,  any  attempt  by  a  State  to  measure  the  tax  on  one  person's 
property  or  income  by  reference  to  the  property  or  income  of  another  is  contrary 
to  due  process  of  law  as  guaranteed  by  the  Fourteenth  amendment.  That  which 
is  not  in  fact  the  taxpayer's  income  cannot  be  made  such  by  calling  it  income." 
(Compare  Nichols  v.  Coolidge,  247  U.S.  531,  540;  71  L.Ed.  1184,  1192;  52  A.L.R. 
1081;  47  S.Ct.  719.) 

The  Court  then  considers  and  rejects  two  grounds  thought  by  the  Supreme 
Court  of  Wisconsin  sufficient  to  remove  constitutional  objections  to  the  statute. 
These  were,  first,  that  the  provisions  in  question  are  necessary  to  prevent  frauds 
and  evasions  of  the  tax  by  married  persons,  and,  second,  that  the  imposition  of 
a  tax  is  a  regulation  of  marriage.  The  first  of  these  arguments  the  Court  answers 
by  quoting  from  its  decision  in  Schlesinger  v.  Wisconsin  (270  U.S.  230;  70  L.Ed. 
557)  as  follows  (p.  217): 

"That  is  to  say,  A  may  be  required  to  submit  to  an  enactment  forbidden  by 
the  Constitution  if  this  seems  necessary  in  order  to  enable  the  State  readily  to 
collect  lawful  charges  against  B.  Rights  guaranteed  by  the  Federal  Constitution 
are  not  to  be  so  lightly  treated;  they  are  superior  to  this  supposed  necessity. 
The  State  is  forbidden  to  deny  due  process  of  law  or  the  equal  protection  of  the 
laws  for  any  purpose  whatsoever. " 

The  second  argument,  that  based  on  regulation  of  the  marital  relation,  is 
likewise  rejected,  but  as  this  argument  even  if  sound  could  be  applied  only  in 
favor  of  State  and  not  Federal  regulation — that  relation  being  a  matter  within 
the  exclusive  domain  of  the  States — the  Court's  reasoning  upon  this  point  need 
not  be  further  referred  to. 

The  Court  (p.  216)  refers  to  the  fact  that  under  the  Wisconsin  law  the  income  of 
the  wife  does  not  at  any  moment  or  to  any  extent  become  the  property  of  the 
husband  and  that  he  never  has  any  title  to  it  or  controls  any  part  of  it.  Pro- 
ponents of  H.R.  8396  may  attempt  to  extract  comfort  from  this  dictum,  but 
it  will  be  seen  that  with  the  exception  of  the  Court's  reference  to  "control"  on 
the  part  of  the  husband,  the  expression  in  question  applies  as  fully  to  the  wife's 
interest  in  community  as  to  her  interest  in  separate  property.     The  Court  wa» 
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evidently  using  the  term  "control"  in  the  sense  of  such  an  authority  over  the  income 
in  question  as  would  enable  the  husband  to  use  it  for  his  own  betiefit 

This  authority,  as  we  have  seen,  the  Supreme  Court  in  the  ca^e  of  community 
income  has  itself  negatived,  recognizing  in  the  Seaborn  case  thr.t  control  is  not 
the  determining  factor,  and  pointing  out  (p.  113): 

"The  obligations  of  the  husband  as  agent  of  the  community  are  no  less  real 
because  the  policy  of  the  State  limits  the  wife's  right  to  call  him  to  account  in  a 

S?i^L J^'*'^®''  A  °«t  f^r"?"".'*"^  "^^^  ^^'  ^^^  i«  obligation  coterminous 
With  legal  remedy.  The  law's  investiture  of  the  husband  with  broad  powers  bv 
BO  means  negatives  the  wife's  present  interest  as  a  co-owner  "  ^  -^ 

Here  is  a  clear  recognition  as  explicit  as  in  the  Hoeper  case  itself  that  liability 
for  income  taxes  is  dependent  upon  actual  ownersliip  of  the  income  upon  which 
such  taxes  are  based  and  that  the  court  will  not  be  diverted,  through  consider- 
ation of  any  such  extraneous  circumstance  as  the  power  to  control  the  fund  from 
determining  where  the  actual  ownersliip,  with  corresponding  UabiUty  for  taxes, 

Sehlemnffer  y.  Wisconsin  (270  U.S.  230,  70  L.Ed.  557  (1926)),  referred  to  in  the 
Hoeper  case,  involved  the  validity  of  a  Wisconsin  statute  creating  a  conclusive 
presumption  that  every  voluntary  transfer  made  within  6  vears  prior  to  the  death 
of  the  grantor  of  a  material  part  of  his  estate  shall  be  construed  to  have  been 
made  m  contemplation  of  death,  subject  to  inheritance  taxes.  In  holding  thia 
statute  myahd  under  the  fourteenth  amendment,  the  Court  savs  that  the  at- 
tempted discrimination  between  gifts  inter  vivos  made  within  6  vears  of  death 
and  those  made  pnor  thereto  is  wholly  arbitrary.  Upon  the  point  urged  in  sup- 
port of  the  statute  that  it  was  designed  to  prevent  evasion  of  inheritance  taxes, 
tinue^T    2^T         ^*"8"*«^  *^^^®  ^^^^^  from  the  Hoeper  decision,  and  con^ 

"A  classification  for  purposes  of  taxation  must  rest  on  some  reasonable  distinc- 
tion. A  forbidden  tax  cannot  be  enforced  in  order  to  faciUtate  the  collection  of 
one  properly  laid. 

The  principle  of  this  case  goes  to  the  heart  of  the  present  problem,  in  that 
here,  as  there,  a  classification  not  resting  on  a  reasonable  distinction— between 
community  earnings  and  other  earnings  similar  in  their  essential  characteristics— 
IS  sought  to  be  made.  This  point  will  be  again  referred  to  later. 
«.  •  *\r- if  authority  particulariy  relied  on  by  the  Supreme  Court  in  the  Hoeper 
case  m  Nichols  v.  Coohdge  (274  U.S.  531,  71  L.Ed.  1184  (1927)),  holding  inValid 

*^^*HS7  "'^^l  capricious  and  violative  of  the  fifth  amendment  that  part  of 
^^?aJ^^  ^,u^  *^^  Revenue  Act  of  1919  which  required  that  there  should  be 
^«^»i^  f  '°  the  gross  estate  of  a  decedent  for  purposes  of  estate  taxation  the 
value  of  property  transferred  by  decedent  prior  to  its  passage  where  the  con- 
veyance was  made  m  contemplation  of  or  intended  to  take  effect  in  possession  or 
enjoyment  at  death.     The  Court  says  (p.  540):  Fv.^ecBB^o^  or 

"The  mere  desire  to  equalize  taxation  cannot  justify  a  burden  on  something 
luwK    "i  congressiona   power.     The  language  of  the  statute  is  not  consistent 

rji  il®  *?®*  *]^* J*  ^*'^fl®®  *^l  ^"i^  ^«***^  "merely  to  measure  a  proper  charge 
upon  the  transfer  by  death.  (See  Llewellyn  v.  Fnck,  supra  )  Frick  v  PennftiiL. 
mrna  (268  U.S.  473,  494,  69  L.Ed.  1058,  l'o64,  42  A.iTsie,  45  Sup  a  Rep 
603)  rejected  a  somewhat  similar  claim,  and  said:  'Of  course,  this  was  but  the 
equivalent  of  saymg  that  it  was  admissible  to  measure  the  tax  by  a  standard 
which  took  no  account  of  the  distinction  between  what  the  State  had  power  to 
tax  and  what  it  had  no  power  to  tax,  and  which  necessarily  operated  to  make  the 
amount  of  the  tax  just  what  it  would  have  been  had  the  State's  power  included 
II^Ki'^*%?*'^"'^i!?  ^y  *^^  Constitution.'  This  ground,  in  our  opinion,  is  not 
tenable.  It  would  open  the  way  for  easily  doing  indirectly  what  is  forbidden  to 
a^aU"^  ^         ^^^^^  important  constitutional  Umitations  of  no 

Ki  J^^®i*''^**''*K  T  *^\amount  of  the  tax  payable  by  a  husband  depends  not  on 
his  own  mcoDQe  but  on  that  income  swollen  by  the  income  of  another  person,  the 
result  of  which  IS  to  bring  both  the  joint  income  of  the  community  and  the  income 
?noii'Li"h-  r.l'°/^''  ^'^^^"^  brackets.  Does  not  this  constitute  measuring  the 
income  which  the  Government  has  power  to  tax  by  a  standard  ignoring  that  limit 
f^*ho*^'"^  '  upon  income  which  the  Government  has  no  power  to  tax,  contrary 
to  the  principle  of  the  Nichols  case?  ,        ^  aij 

♦  J".!^"'"^-  ^'  ^^r^^^'i  (285  US.  312,  76  L.Ed.  772  (1932))  the  Court  held  invahd 
the  clause  in  section  302  c  of  the  1926  Revenue  Act  providing  in  effect  that  a 
transfer  without  valuable  consideration  made  within  2  years  prior  to  death  of  a 
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decedent  shall  be  conclusively  presumed  to  have  been  made  in  contemplation  of 
death.     Referring  to  the  Schlesinger  case,  the  Court  says: 

"Nor  is  it  material  that  the  fourteenth  amendment  was  involved  in  the  Schle- 
singer case  instead  of  the  fifth  amendment  as  here.  The  restraint  imposed  upon 
legislation  by  the  due  process  clauses  of  the  two  amendments  is  the  same. 
Coohdge  v.  Long  (282  U.S.  582,  75  L.Ed.  562).  That  a  Federal  statute  passed 
Tinder  the  taxing  power  may  be  so  arbitrary  and  capricious  as  to  cause  it  to  fall 
within  the  due  process  of  law  clause  of  the  fifth  amendment  is  settled." 

Continuing,  after  pointing  out  that  under  the  statute  the  value  of  the  gift 
when  made  is  to  be  ignored  and  its  value  arbitrarily  fixed  as  of  the  date  of  the 
donor's  death,  the  result  being  that  upon  those  who  succeed  te  the  decedent's 
estate  there  is  imposed  the  burden  of  a  tax  measured  in  part  by  property  com- 
prising no  portion  of  the  estate  and  from  which  the  estate  derives  no  benefit, 
the  Court  says  (p.  327) : 

"Plainly  this  is  to  measure  the  tax  on  A's  property  by  imputing  to  it  in  part 
the  value  of  the  property  of  B,  a  result  which  both  the  Schlesinger  and  Hoeper 
<jases  condemn  as  arbitrary  and  a  denial  of  the  due  process  of  law.  Such  an  exac- 
tion is  not  taxation  but  spoliation.  It  is  not  taxation  that  Government  should 
take  from  one  the  profits  and  gains  of  another.  That  is  taxation  which  compels 
one  to  pay  for  the  support  of  the  Government  from  his  own  gains  and  of  his  own 
property.  ^^  Untied  States  v.  Baltimore  &  0.  R.  Co.  (17  Wall.  322,  326,  21  L.Ed, 
oy/,  uyyj . 

After  stating  that  the  result  of  the  tax  in  question  is  to  put  upon  an  estate  the 
burden  of  a  tax  measured  in  part  by  the  value  of  property  never  owned  by  it  or 
connected  with  the  death  which  brought  it  into  existence,  the  Court  continues 
(p.  328): 

"Such  a  statute  is  more  arbitrary  and  less  defensible  against  attack  than  one 
imposing  arbitrarily  retroactive  taxes,  which  this  Court  has  decided  to  be  in  clear 
violation  of  the  fifth  amendment.  As  said  by  Judge  Learned  Hand  in  Frew  v. 
Bowers  (CCA.  2d)  12  F.  (2d)  625,  630):  'Such  a  law  is  far  more  capricious  than 
merely  retroactive  taxes.  Those  do,  indeed,  impose  unexpected  burdens,  but  at 
least  they  distribute  them  in  accordance  with  the  taxpayer's  wealth.  But  this 
section  distributes  them  in  accordance  with  another's  wealth:  that  is  a  far  more 
grievous  injustice.' 

"To  sustain  the  validity  of  this  irrebuttable  presumption  it  is  argued,  with 
apparent  conviction,  that  under  the  prima  facie  presumption  originally  in  force 
there  had  been  a  loss  of  revenue,  and  decisions  holding  that  particular  gifts  were 
not  made  in  contemplation  of  death  are  cited.  This  is  very  near  to  saying  that 
the  individual,  innocent  of  evasion,  may  be  stripped  of  his  constitutional  rights  in 
order  to  further  a  more  thorough  enforcement  of  the  tax  against  the  guilty,  a  new 
and  startling  doctrine,  condemned  by  its  mere  statement  and  distinctly  repudiated 
^iJ'y^^S^^J^  ^°  *^®  Schlesinger  case  (270  U.S.,  p.  240,  70  L.Ed.  564,  43  A.L.R. 
1224,  46  S.Ct.  260)  and  Hoeper  case  (284  U.S.,  p.  217,  ante,  248,  52  S.Ct.  120), 
cases  involving  similar  situations.  Both  emphatically  declared  that  such  rights 
were  superior  to  this  supposed  necessity. " 

The  Court's  statement  that  when  tax  burdens  are  distributed  in  accordance 
with  another's  wealth  a  grievous  injustice  is  inflicted  applies  fully  to  the  tax  now 
proposed,  since  the  burden  of  taxation  in  respect  of  income  allocable  to  and  in 
legal  theory  earned  and  owned  by  the  wife  in  community-property  States  is  to 
be  thrown  in  its  entirety  upon  one  member  of  that  conununity,  whose  substan- 
tial rights  in  respect  of  such  income  are  no  greater  than  those  of  the  other  member. 

In  Coolidge  w  Long  (282  U.S.  582,  75  L.Ed.  562  (1931)),  cited  above,  the  Court, 
following  Nichols  v.  Coolidge,  held  violative  of  the  fourteenth  amendment  an 
mheritance-tax  act  of  Massachusetts  purporting  to  tax  property  which  had 
passed  under  an  irrevocable  trust  deed  prior  te  its  enactment. 

c^  J^-csS^i^^i^"*^*^^  *^®  ^^^  ^^®^*  ^^  *^®  ^<^"g  ^^^^  is  Levy  v.  Wardell  (258  U.S. 
542,  66  L.Ed.  758  (1922)),  cited  by  the  Court  in  the  Long  case.     (See  also  Shwab 

roi^^A  ^^§  ^•®-  ^29,  66  L.Ed.  747;  and  Union  Trust  Co.  v.  WardeU,  258  U.S. 
537,  66  L.Ed.  753  (1922).) 

In  Hurtman  v.  Greenhow  (102  U.S.  672,  685,  26  L.Ed.  271,  276  (1881)),  the 
Court  says: 

And  surely  it  is  not  necessary  to  argue  that  an  act  which  requires  the  holder 
of  one  contract  to  pay  the  taxes  levied  upon  another  contract  held  by  a  stranger 
cannot  be  sustained.  Such  an  act  is  not  a  legitimate  exercise  of  the  taxing  power: 
it  undertakes  to  impose  upon  one  the  burden  which  should  fall,  if  at  all.  uoon 
another.  *^ 
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In  Shellaharger  v.  Commissioner  (38  Fed.  (2d)  566,  8  Am.  Fed.  Tax  Rept.  10328 
(CCA.  7,  1930)),  it  was  held  that  where  a  beneficiary  of  a  trust  agreed,  for  con- 
sideration, to  make  a  specified  payment  out  of  the  net  income  of  the  trust  to 
another  person,  she  was  not  liable  for  income  tax  under  1924  Revenue  Act  upon 
part  paid  out  in  accordance  with  such  agreement.  The  basis  of  the  decision  is 
that  the  beneficiary  receiving  the  income  *'*  *  *  was  but  an  instrumentality 
or  agency  for  receiving  and  conveying  to  Georgia  and  the  bank  their  contracted 
proportion  of  the  net  income.  *  *  *  As  the  fund  was  paid  over  to  Maud 
the  interest  of  Georgia  and  the  bank  immediately  attached  and  Maud  became  in 
equity  a  trustee  for  the  benefit  of  Georgia  and  the  bank.  *  *  *  j,^  ^^y  event 
the  valid  agreement  to  pay,  as  received,  half  of  the  income  of  the  trusts  con- 
ferred an  equitable  lien  on  the  fund  when  it  came  into  existence  (Ingersoll  v. 
Coramy  211  U.S.  335,  53  L.Ed.  208).  While  the  whole  of  the  net  income  from  the 
trusts  was  physically  received  by  Maud,  the  half  did  not  accrue  to  her  as  income 
but  on  the  instant  of  receiving  it  she  held  it  in  trust  for  Georgia  and  the  bank. 

So  in  community-property  States  the  husband  "physically  receives"  com- 
munity income,  but  it  "does  not  accrue  to  him  as  his  income"  except  as  to  his 
communitv  half.  (See  also  Rosenwald  v.  Commissioner,  33  Fed.  (2d)  423,  7  Am. 
Fed.  Tax.  Rept.  8818  (CCA.  7,  1929;  certiorari  denied,  280  U.S.  599.) 

It  is  believed  that  the  authorities  above  cited  show  (1)  that  a  tax  cannot  be 
levied  upon  one  person  in  respect  of  another's  property  or  income,  and  (2)  that 
one  person's  property  or  income  cannot  be  used,  in  whole  or  in  part,  as  the  stand- 
ard by  which  another's  tax  is  fixed. 

(b)  A  classification  based  upon  the  community-property  relationship  not 
made  applicable  to  persons  who  in  respect  of  property  or  income  stand  in  similar 
relationships  is  discriminatory  and  unreasonable. 

That  a  statute  may  be  so  discriminatory  as  to  violate  the  due-process  clause  of 
the  fifth  amendment,  though  at  one  time  questioned  (McCray  v.  United  States, 
195  U.S.  27,  62;  49  L.Ed.  78,  98)  is  now  well  settled.  (In  addition  to  the  cases 
alreadv  cited,  see  Brushaber  v.  Union  Pac.  Rd.  Co.,  240  U.S.  1,  24;  60  L.Ed.  493, 
504;  NaVl.  Life  Ins.  Co.  v.  U.S.,  277  U.S.  508,  72  L.Ed.  968;  Blodgett  v.  Holden, 
275  U.S.  142,  72  L.Ed.  206;  Untermeyer  v.  Anderson,  276  U.S.  440,  72  L.Ed.  991; 
Barclay  &  Co.  v.  Edwards,  267  U.S.  442,  69  L.Ed.  703;  and  Evans  v.  Gore,  253 
U.S.  245,  64  L.Ed.  887.) 

The  three  cases  last  cited  and  the  Brushaber  case  deal  with  the  extent,  rather 
than  the  limitations,  of  congressional  power  to  select  and  classify  objects  of  tax- 
ation, while  each  of  the  other  cases  is  particularly  concerned  with  limitations 
upon  the  power  of  Congress,  held  in  those  instances  to  have  been  transgressed. 
The  principle  applied  or  recognized  in  aU  of  these  authorities  is  that  arbitrary 
enactments  and  those  establishing  classifications  based  upon  no  reasonable  dis- 
tinction are  invalid. 

This  principle  has  been  applied  for  example  in  the  case  of  a  gift  tax  attempted 
to  be  imposed  on  a  gift  completed  before  its  passage  {Blodgett  v.  Holden,  275  U.S. 
142,  72  L.Ed.  206;  Untermeyer  v.  Anderson,  276  U.S.  440,  72  L.Ed.  645);  to  the 
Federal  estate-tax  law  as  applied  to  a  similar  transaction  {Nichols  v.  Coolidge, 
274  U.S.  531,  71  L.Ed.  1184);  to  a  statute  making  conclusive  a  presumption  that 
a  transfer  made  2  years  prior  to  death  was  in  contemplation  of  death  {Heiner  v. 
Donnan,  285  U.S.  312,  76  L.Ed.  772);  to  a  Federal  estate-tax  act  if  construed 
retroactively  so  as  to  tax  transfers  made  prior  to  its  passage  {Levy  v.  Wardell, 
258  U.S.  542,  66  L.Ed.  758,  and  its  companion  cases,  Shwab  v.  Doyle,  258  U.S. 
629,  66  L.Ed.  747,  and  Union  Trust  Co.  v.  Wardell,  258  U.S.  547,  66  L.Ed.  753); 
to  a  statute  whose  effect  was  to  deny  to  a  life-insurance  company  holding  exempt 
8ecu^i^ies  a  deduction  allowed  those  not  holding  such  securities  {National  Life 
Im.  Co.  V.  United  States,  277  U.S.  508,  72  L.Ed.  968). 

In  the  case  last  cited,  the  Court  says  (p.  520) : 

"The  suggestion  that  as  Congress  may  or  ma.y  not  grant  deductions  from  gross 
income  at  pleasure,  it  can  deny  to  one  and  give  to  another  is  specious  but  unsound." 

The  act  now  under  scrutiny  does  propose  to  "deny  to  one  and  give  to  another" 
in  respects  already  pointed  out  and  in  the  following: 

The  discrimination  complained  of  manifests  itself  in  two  ways: 

(1)  It  discriminates  against  spouses  in  community-property  States,  in  that 
it  denies  them  the  right  to  form  partnerships  and  obtain  the  benefits,  for  tax 
purposes,  of  a  division  of  income. 

(2)  It  is  discriminatory  as  against  such  spouses  as  singling  them  out  for  higher 
taxation  based  on  combined  income  while  not  taxing  in  a  similar  manner  other 
relationships  similar  in  their  essential  characteristics. 
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One  discriminatory  feature  of  the  proposed  act  has  been  heretofore  mentioned, 
namely,  that  husbands  and  husbands  and  wives  jointly  in  community-property 
States  are  discriminated  against  in  that  under  the  proposed  measure  their  com- 
bined community  earnings  are  required  to  be  pooled  and  thereby  subjected  to 
higher  taxes  through  being  placed  in  higher  brackets.  This  result  is  inseparably 
connected  with  the  arbitrary  features  of  the  proposed  bill  in  proposing  to  tax  one 
person  upon  income  belonging  to  another. 

The  discrimination  to  which  attention  is  now  directed  is  of  a  more  immediate 
and  specific  sort;  namely,  it  denies  to  spouses  in  community-property  States 
privileges  accorded  as  of  right  to  spouses  in  other  States. 

Taking  up  the  above  points  in  order: 

(1)  Denial  of  right  to  tax  reductions  available  through  partnerships  in  which 
husband  and  wife  are  members. 

The  Treasury  Department  has  long  recognized  the  right  of  husband  and  wife, 
where  permitted  by  State  law,  to  become  partners  and  be  liable  for  income  taxes 
upon  the  returns  from  the  partnership  in  the  proportion  of  their  respective  inter- 
ests. (See  general  counsel's  memorandum  3421,  cumulative  bul.  VII-1,  p.  106 
(District  of  Columbia) ;  MacP/ierson  v.  Commissioner,  19  B.T.A.  651  (Mass.) ;  Kamr 
merdiner  v.  Commissioner,  25  B.T.A.  495  (Calif.);  memorandum  of  solicitor  of 
internal  revenue,  SM  2964,  cumulative  bul.  IV-1,  p.  171  (Colo.).) 

Phelps  V.  Commissioner  (13  B.T.A.  1248  (Virginia))  rule  applied  though  the 

board  finds  that  the  object  of  the  formation  of  the  partnership  was  for  the  pur- 

,|        pose  of  reducing  income  taxes.     (See  numerous  Treasury  Department  rulings 

and  decisions  of  the  Board  of  Tax  Appeals  collected  in  vol.  1,  CCH.  Fed.  Tax 

Serv.  1934,  par.  1169.) 

Now  the  community  relationship  is  in  many  respects  analogous  to  a  partnership. 
The  Supreme  Court  of  Washington  in  Marston  v.  Rue  (92  Wash.  129)  says  that 
the  husband  "is,  so  to  speak,  only  the  head  of  a  firm."  (See  discussion  of  the 
community  system  as  one  of  marital  partnership  and  the  distinctions  drawn 
between  this  relationship  and  ordinary  partnerships  in  31  C.J.  9;  see  also  Bortle  v. 
Osborne,  155  Wash.  585,  67  A.L.R.  1152)  where  the  Court  says  ♦«*  *  *  A 
marital  community  is  in  no  sense  a  corporation;  neither  is  it  a  partnership,  though 
the  community  of  property  between  the  spouses  is,  in  a  restricted  sense,  a  partner- 
ship between  the  husband  and  wife";  see  also  Warburton  v.  White,  176  U.S.  484, 
44  L.Ed.  555,  referring  to  certain  early  Washington  cases.) 

However  applicable  the  partnership  analogy  may  be,  the  following  result  is 
manifest.  In  Massachusetts  or  Colorado  or  in  any  other  State  where  husband 
and  wife  are  at  liberty  to  contract,  they  may  form  a  partnership  and  divide  for 
income-tax  purposes  the  returns  from  it.  In  community-property  States  this 
right  will  be  denied.  We  have  then  the  singular  result  that  voluntary  partner- 
ships, even  those  created  for  the  express  purpose  of  reducing  taxes,  are  entitled 
to  income-tax  advantages  denied  spouses  under  the  quasi  partnership  imposed 
by  law  in  community-property  States. 

(2)  Singling  out  spouses  in  community-property  States  for  higher  taxation 
L         based  on  combined  income,  while  not  taxing  in  a  similar  manner  other  relation- 
ships essentially  similar. 

Insofar  as  the  ownership  of  property  is  concerned,  the  spouses  in  community 
relationship  occupy  a  position  not  dissimilar  to  tenants  in  common  whose  right 
to  divide  for  income-tax  purposes  income  from  jointly  owned  property  is  not  and 
cannot  be  questioned  under  existing  law  (Office  Dec.  425,  2  CB.  198,  II  CCH. 
1934,  St.  Fed.  Tax  Serv.,  par.  1847}.  It  is  not  clear  what  essential  difference  in 
any  respect  here  important  exists  in  respect,  for  example,  of  real  estate  owned 
by  spouses  as  tenants  in  common  in  a  common-law  State  and  real  estate  owned 
by  them  as  community  property  in  a  community-property  State.  In  each  case 
they  have  a  vested,  legal  interest,  equal  in  case  of  community  property,  and 
which  may  be  equal  in  case  of  tenancy  in  common.  The  fact  of  the  husband's 
management  in  the  former  case  being  immaterial,  there  seems  to  be,  for  the 
present  purpose,  no  valid  distinguishing  circumstance. 

The  points  just  discussed  are  involved  in  another  aspect,  in  the  point  which 
will  be  considered  under  III,  post;  namely,  whether  the  excises  imposed  under 
the  proposed  statute  are  uniform  throughout  the  United  States. 

Before  proceeding  with  that  topic,  a  proper  survey  of  the  subject  at  hand 
requires  that  notice  be  taken  of  such  authorities  as  may  conceivably  be  thought 
to  point  to  conclusions  different  from  those  reached  upon  the  points  above  dis- 
cussed. These  authorities,  so  far  as  they  have  come  to  the  writer's  attention, 
will  be  noticed  briefly. 
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-Jnw^'j*!  ^'  ^T;*  ?81  U.S.  376,  74  L.Ed.  916  (1930)),  it  was  held  that  the 
S?J^/  f  *  '■^^^?^'«  */"«*  m*y  constitutionally  be  assessed  for  income  tax  in 
IS?Efl  income  from  the  trust  fund  though  the  income  was  actually  paid  to  a 
«howi^7?r'H!  V  ^.I'^^Tiy-  The  reasons  for  this  holding  are  enUghtening,  as 
showing  the  distinction  between  the  case  there  considered  and  that  presented  in 
case  of  community  property.    The  Court  says  (p.  378):  preseniea  m 

*  wfv  Iht??^'?^  "^'^^  reference  to  taxation,  if  a  man  disposes  of  a  fund  in  such 
a  way  that  another  is  allowed  to  enjoy  the  income  which  it  is  in  the  power  of  the 

nfhv^atPP,!!?"^*®'  '*  1?^*  "?*  "^^^T  whether  the  permission  is  given  by  assent 
or  by  failure  to  express  dissent.  The  income  that  is  subject  to  a  man's  unfettered 
command  and  that  he  is  free  to  enjoy  at  his  own  option  may  be  taxed  to  him  as 
Ills  income,  whether  he  sees  fit  to  enjoy  it  or  not  " 

The  community-property  cases  above  cited  show  conclusively  that  com- 
n^^IJ^"'^!'^  ""^^  "subject  to  a  man's  unfettered  command"  and  that  he  is 
not     free  to  enjoy  it  at  his  option."    Under  doctrines  universally  prevailing  in 

^^^ZLf^^^"^^'  }^  ^  "°*  ^^*^  P^^^''  ^^  *b««»"*«  disposition  which  the 
on^cc^unt  of7t  '''*^**^**®^  ^  prerequisite  to  enable  the  Government  to  tax  him 

.JL^'*'^''''  ^""f  ^u^^iF®!  ^"'  ^*  ^•^^-  731  ^1^30)),  the  Court  held  that  the 
nniJdtwTnHfL  K*  **"«J^^^.<*  »^;  for  income-tax  purposes,  to  be  treated  as  his, 

?^!l^  fK  f*  K***"^  *"'^.  tlV^®  ^*^  ^'^^^^^d  »»<^o  a  contract  whereby  thev 
agreed  that  whatever  might  be  acquired  by  either  of  them  during  the  marriage 
114V  received  and  owned  by  them  as  joint  tenants.     The  Court  says  ^. 

"There  is  no  doubt  that  the  statute  could  tax  salaries  to  those  who  earned 
them  and  provide  that  the  tax  could  not  be  escaped  by  anticipatory  arranire- 
ments  and  contracts,  however  skiUfuUy  devised,  to  prevent  the  salary  when 
1**SL?"*™  vesting  even  for  a  second  in  the  man  who  earned  it  " 

This  reMonmg  indicates  that  the  basis  of  the  decision  is  the  fact  that  for  a 
moment  of  time  the  salary  when  earned  was  that  of  the  husband.  This  con- 
struction 18  confirmed  and  the  distinction  we  wish  to  make  is  pointed  out  by  the 

SrCourtlysTrnV^  ^^'  ^•^-  '^'^'  "''''''  referrinrto  the  Ear/c^! 

wni'iM^^L^'tZ  *f«*f""^5,"*  ^  *^^  «a«f  WM  bottomed  on  the  fact  that  the  earnings 
would  be  the  husband  s  property,  else  there  would  have  been  nothing  on  which 
It  could  operate.  That  case  presents  quite  a  different  question  from  this, 
broau^  here,  by  law  the  earnings  are  never  the  property  of  the  husband,  but 
that  of  the  community."  ' 

nfiS??**"  u°  ^^^^  ^-  ^'■^  K^^"^^  ^-  ^^ninffer  (285  U.S.  136;  76  L.Ed.  655 
(1932)),  where  an  agreement  between  a  husband  and  wife  to  the  effect  that  the 
i  "^^  ^i""  partner  with  him  in  his  interest  in  a  certain  partnership  and  that 
eajjh  should  imy  a  tax  on  one  half  of  the  income  attributable  to  the  partnership 
interest  was  held  ineffective  to  divest  the  husband  of  liability  in  respect  of 

J^^^^'Jk  *  n  ""^^^.^^ii^  ^^^.  ""^  ^^^  partnership  earnings.  It  should  be  noted, 
and  the  Court  distinctly  points  out,  that  the  wife  was  not  a  member  of  the 
partnersnip. 

The  Court  distinguishes  the  Hoeper  case  as  follows: 

M^,.  qA^^^oSI  ^oo?*V%'^Sv/''^^^"*^^  ^"  ^"^P^  V-  ^«^  Commission  (decided 
Nov.  30  1931 J  284  L  S.  206;  ante,  248,  78  A.L.R.  346;  52  S.Ct.  120).  where 
the  question  related  to  the  earnmgs  of  the  wife  and  the  income  which  she  received 
from  her  separate  estate.  For  that  which  thus  belonged  to  her  the  Court  held  that 
her  husband  could  not  be  taxed.  In  the  instant  case,  the  right  of  the  wife  was 
derived  from  the  agreement  with  her  husband  and  rested  upon  the  distributive 
share  which  he  had,  and  continued  to  have,  as  a  member  of  the  partnership  " 

bmce  imder  community-property  doctrines  half  the  community  income 
belongs  to  the  wife,  and  since  the  wife's  property  rights  (as  distinguished  from 
the  immaterial  feature  of  management)  are  not  substantially  different  in  separate 
and  community  property,  the  distinction  indicated  by  the  language  above 
Italicized  is  fully  applicable  to  the  instant  situation. 

In  Burnet  v.  Wells  (289  U.S.  670;  77  L.Ed.  1439  (1933)),  the  Court  held  that 

income  from  irrevocable  trusts  for  the  payment  of  premiums  on  the  settlor's 

policies  of  hfe  insurance  for  the  benefit  of  relatives  was  taxable  to  the  creator  of 

the  trust  to  the  extent  to  which  the  income  had  been  applied  to  the  maintenance 

of  such  insurance.     The  Court  refers  to  the  Hoeper  case  only  by  reference  to  the 

M^*^J?**^V^  *****  case  made  in  Reinecke  v.  Smith  (289  U.S.  172;  77  L.Ed.  1109 

*  *i:^^*I^^®^^i'^x2"^^  ^*i?  *  *^"^*  ^*»  ^®*^  taxable  to  the  grantor  under  219n 
of  the  1924  act,  though  the  trust  was  revocable  only  with  the  consent  of  the 
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trustee,  the  latter  not  being  deemed  a  beneficiary  of  the  trust  within  the  meaning 
of  that  section.  The  Court  in  the  Reinecke  case,  in  turn,  distinguishes  the 
Hoeper  case  by  saying  that — 

"There  the  attempt  was  to  tax  income  arising  from  property  always  owned 
by  one  other  than  the  taxpayer,  who  had  never  had  title  to  or  control  over  either 
the  property  or  the  income  from  it." 

Manifestly  the  Reinecke  case  contains  nothing  antagonistic  to  the  doctrines 
we  are  seeking  to  uphold,  nor  does  the  Wells  case  when  its  grounds  are  examined. 
The  Court's  conclusion  is  put  upon  the  ground  that  Wells,  in  creating  these 
trusts,  was  devoting  his  income  (p.  680) — 

"to  the  preservation  of  his  own  contracts,  to  the  protection  of  an  interest  which 
he  wished  to  keep  alive.  *  *  *  in  efiFect  he  said  to  the  trustee  that  for  the 
rest  of  his  life  he  would  dedicate  a  part  of  his  income  to  the  preservation  of  these 
contracts,  so  much  did  they  mean  for  his  peace  of  mind  and  happiness.  Income 
permanently  applied  by  the  act  of  the  taxpayer  to  the  maintenance  of  contracts 
of  insurance  made  in  his  name  for  the  support  of  his  dependents  is  income  used 
for  his  benefit  in  such  a  sense  and  to  such  a  degree  that  there  is  nothing  arbitrary 
or  tyrannical  in  taxing  it  as  his." 

Very  significant  is  the  statement  that  the  income  in  question  was  permanently 
applied  "by  the  act  of  the  taxpayer"  to  the  maintenance  of  the  contracts. 
Amplifying  the  same  thought,  the  Court  says  (p.  681): 

"Trusts  for  the  preservation  of  policies  of  insurance  involve  a  continuous 
exercise  by  the  settlor  of  a  power  to  direct  the  application  of  the  income  along 
predetermined  channels.  In  this  they  are  to  be  distinguished  from  trusts  where 
the  income  of  a  fund,  though  payable  to  wife  or  kin,  may  be  expended  by  the 
beneficiaries  without  restraint,  may  be  given  away  or  squandered,  the  founder  of 
the  trust  doing  nothing  to  impose  his  will  upon  the  use." 

Although  the  Court  properly  disclaims  any  intent  to  lay  down  rules  applicable 
to  the  cases  last  mentioned,  the  line  of  demarcation  actually  drawn  is  nevertheless 
clear.  The  Court  was  dealing  with  a  case  where  the  application  of  the  income 
had  been  "permanently  applied  by  the  act  of  the  taxpayer".  In  the  situation 
we  are  considering  the  income  is  permanently  applied  by  law.  In  our  case 
the  husband  can  do  nothing  "to  impose  his  will  upon  the  use"  of  the  income  inso- 
far as  diverting  it  from  the  purposes  of  the  community  and  failing  to  accord  full 
recognition  to  his  wife's  equal  interest  are  concerned.  Neither  in  its  reference 
to  the  Hoeper  case  nor  in  the  doctrines  actually  announced  does  the  Wells  case 
manifest  any  intent  to  depart  from  the  rule  laid  down  in  the  former.  Properly 
analyzed,  the  Wells  case  is  an  authority  against,  rather  than  for,  the  validity  of 
the  tax  now  sought  to  be  imposed. 

III. — The  Act  Proposed  Violates  the  Constitutional  Requirement  Tmat 
Excises  Must  be  Uniform  Throughout  the  United  States 

The  applicable  constitutional  provision  is  article  I,  section  8,  clause  1: 

"The  Congress  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts  and 
excises,  to  pay  the  debts  and  provide  for  the  common  defense  and  general  welfare 
of  the  United  States;  but  all  duties,  imposts  and  excises  shall  be  uniform  through- 
out the  United  States. " 

That  income  taxes  are  excise  taxes  is  not  open  to  question  (Brushaber  v.  Union 
Pac.  Rd.  Co.,  240  U.S.  1,  60  L.Ed.  493;  Pollock  v.  Farmers  Loan  dt  Trust  Co., 
168  U.S.  601,  635,  39  L.Ed.  1108,  1125;  FlirU  v.  Stone  Tracy  Co.,  220  U.S.  107, 
160,  55  L.Ed.  389,  413;  Springer  v.  United  States,  102  U.S.  586,  26  L.Ed.  253). 

Such  taxes  are  required  to  operate  with  geographical  uniformity  (Billings  v. 
United  States,  232  U.S.  261,  58  L.Ed.  596;  Barclay  &  Co.  v.  EdvHirds,  267  U.S. 
442,  69  L.Ed.  703;  Flint  v.  Stone  Tracy  Co.,  220  U.S.  107,  150;  55  L.Ed.  389,  413: 
Poe  V.  Seaborn,  282  U.S.  101,  75  L.Ed.  239;  Knowlton  v.  Moore,  178  U.S.  41,  44 
L.Ed.  969;  La  Belle  Iron  Works  v.  United  States,  256  U.S.  377,  65  L.Ed.  998; 
Edye  v.  Robertson,  112  U.S.  580,  28  L.Ed.  798;  Bromley  v.  McCaughn,  280  U.S. 
124,  74  L.Ed.  226;  Phillips  v.  Commissioner,  283  U.S.  589,  75  L.Ed.  1289;  JaTnes 
Clark  Distilling  Co.  v.  Western  Maryland  Rd.  Co.,  242  U.S.  311,  61  L.Ed.  326: 
Florida  v.  Mellon,  273  U.S.  12,  71  L.Ed.  511). 

The  proposed  statute  under  consideration  does  not  operate  with  geographical 
uniformity.  It  is  in  terms  directed  only  at  States  having  community-property 
laws;  that  is,  8  out  of  the  48.  It  is  no  answer  to  say  that  the  statute  appHes  to 
whatever  States  may  now  or  hereafter  come  within  the  na.med  category  of  com- 
munity-property States  since  this  leaves  undisposed  of  the  fact  that  the  com- 
munity relationship  is  singled  out  for  a  special  and  discriminatory  type  of  legis- 
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lation  not  made  applicable  to  other  relationships  essentially  indistinguishable 
from  it. 

The  language  of  the  Supreme  Court  in  Knowlton  v.  Moore  (178  U.S.  41,  89; 
44  I/.£d.  969,  988)  is  applicable  in  this  connection: 

"Giving  to  the  term  uniformity  as  applied  to  duties,  imposts,  and  excises  a 
geographical  significance  likewise  causes  that  provision  to  look  to  the  forbidding 
of  discrimination  as  between  the  States,  by  the  levying  of  duties,  imposts,  or 
excises  upon  a  particular  subject  in  one  State  and  a  different  duty,  impost,  or 
excise  on  the  same  subject  in  another;  and  therefore,  as  far  as  may  be,  is  a  re- 
striction in  the  same  direction  and  in  harmony  with  the  requirement  of  appor- 
tionment of  direct  taxes." 

Discussing  the  same  point  the  Court  (p.  84)  states  a  contention  of  counsel 
respecting  this  matter  which  the  Court  later  in  its  opinion  upholds,  as  follows: 

"The  words  'uniform  throughout  the  United  States*  do  not  relate  to  the 
inherent  character  of  the  tax  as  respects  its  operation  on  individuals  but  simply 
requires  that  whatever  plan  or  method  Congress  adopts  for  laying  the  tax  in 
question,  the  same  plan  and  the  same  method  must  be  made  operative  through- 
out the  United  States;  that  is  to  say  that  wherever  a  subject  is  taxed  anywhere 
the  same  must  be  taxed  everywhere  throughout  the  United  States  and  at  the 
same  rate." 

The  statute  now  proposed  does  not  make  operative  "the  same  plan  and  the 
same  method  *  *  *  throughout  the  United  States."  It  does  not  tax  the 
same  subject  "everywhere  throughout  the  United  States."  Since  it  will  run  up 
into  higher  brackets,  community  as  compared  with  separate  income,  it  does  not 
tax  the  same  subject  "at  the  same  rate."  It  does  the  very  thing  which  the 
Supreme  Court  in  the  first  extract  above  quoted  says  cannot  be  done,  namely, 
it  levies  an  excise  "upon  a  particular  subject  in  one  State  and  a  different  duty, 
import,  or  excise  on  the  same  subject  in  another." 

In  terms  directed  only  at  a  portion  of  the  union — a  feature  which  it  is  believed 
will  not  be  found  in  any  other  excise  statute — it  is  for  that  reason  prima  facie  at 
variance  with  the  requirement  of  geographical  uniformity.  But  aside  from  this, 
it  is  at  variance  with  that  requirement  for  the  further  reason,  not  patent  upon  the 
lace  of  the  statute  itself,  that  it  does  not  tax  in  the  same  manner  throughout  the 
United  States  income  arising  from  or  under  relationships  not  substantially  dis- 
similar. 

We  are  not  contending  that  excises  imposed  by  Congress  must  be  of  such  a 
character  that  they  may  be  actually  levied  throughout  the  Union.  The  only 
requirement  of  the  Constitution  is  that  they  must  operate  impartially  wherever 
conditions  are  such  as  to  bring  them  into  effect.  For  example,  the  rule  of  geo- 
graphical uniformity  would  not  prevent  Congress  from  placing  an  exise  tax  upon 
banana  growers,  notwithstanding  the  fact  that  bananas  are  grown  in  only  a  few 
States.  So  in  the  present  case  our  objection  is  not  based  primarily  upon  the  fact 
that  the  act  is  in  terms  directed  at  and  applicable  only  to  certain  States.  It  rests 
upon  a  more  fundamental  consideration  arising  from  the  nature  of  the  tax  sought 
to  be  imposed  rather  than  from  its  geographical  distribution. 

Suppose,  for  example,  that  Congress  enacted  that  in  every  State  the  income 
of  husband  and  wife  should  be  taxable  to  the  husband.  Such  a  law  as  we  have 
seen  would,  in  view  of  the  Hoeper  and  other  cases,  be  invalid  for  certain  reasons 
pointed  out  above.  It  would  not  however  violate  the  clause  requiring  excises  to 
be  uniform  throughout  the  United  States. 

The  act  now  under  consideration  not  only  contains  all  the  objectionable  fea- 
tures of  the  statute  mentioned  .in  the  case  supposed,  but  the  additional  feature 
that  it  levies  an  excise  not  operating  uniformly  throughout  the  United  States, 
because  of  its  levying  upon  spouses  in  community-property  States  burdens  not 
imposed  upon  comparable  relationships  in  other  States. 

The  conamunity  relationship  being  as  we  have  seen  one  in  which  the  interests 
of  the  spouses  are  equal,  it  follows  that  a  system  of  taxation  if  it  would  operate 
uniformly  must  take  into  account  this  essential  though  not  formal  severability 
of  their  interests,  and  must  tax  these  respective  interests  exactly  as  it  taxes  the 
interests  of  spouses  in  other  States  upon  income  arising  out  of  separate  property 
or  upon  income  originating  in  such  a  manner  that  it  is  the  separate  property  of 
one  or  the  other.  In  other  words,  there  can  be  no  discrimination  between 
separate  and  community  property. 

For  these  reasons,  we  say  that  the  proposed  act  does  not  operate  with  terri- 
torial uniformity  and  that  it  violates  the  constitutional  provision  in  question. 
At  the  risk  of  repetition  we  again  call  attention  to  its  specific  results: 
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(1)  Husbands  in  community  States  will  be  required  to  pay  income  taxes  based 
in  whole  or  in  part  upon  the  income  of  their  wives. 

(2)  Husbands  in  community  States  will  be  required  to  pay  income  taxes  at 
progressive  rates,  based  not  on  their  own  income  but  on  the  combined  income  of 
the  spouses.  This  results  in  discrimination  not  merely  against  the  husband  but 
against  the  marital  community,  since  it  forces  their  combined  income  into  higher 
brackets. 

(3)  Spouses  in  community  States  will  be  prohibited  from  filing  separate  returns 
showing  in  their  respective  returns  only  the  income  properly  allocable  and  be- 
longing to  them  respectively  under  local  law,  while  that  right  will  be  allowed 
without  restriction  to  spouses  in  other  States  in  respect  of  income  essentially 
indistinguishable  in  origin  or  nature. 

IV. — Practical  Considerations 

Recurring  efforts  to  tax  community  income  to  the  husband  in  community- 
property  States  are  doubtless  traceable  to  a  feeling  prevalent  in  some  quarters 
that  residents  in  community-property  States  have  been  given  an  advantage  of 
a  technical  character  in  respect  of  income  taxes.  Legally  we  have  seen  that 
husband  and  wife  in  those  States  stand  in  a  relationship  respecting  property  and 
income  in  other  States  and  that  therefore  the  supposed  discrimination  in  favor 
of  the  community  States  does  not  exist.  To  determine  whether  any  actual 
advantage  accrues  to  residents  in  community  States  would  require  an  examina- 
j(  tion  not  only  of  laws  relating  to  division  and  taxation  of  income  but  all  other 
features  of  the  community-property  system. 

Manifestly  such  an  examination  is  impractical.  The  following  observations 
may  however  be  made: 

(a)  Spouses  in  community-property  States  are  in  some  instances  subjected 
to  higher  taxation  through  the  requirement  that  community  income  be  divided. 
This  may  arise  for  example  where  the  wife  has  large  income  from  separate  prop- 
erty and  the  husband  little  or  no  income  from  like  sources. 

(6)  Although  under  Treasury  rulings  and  court  decisions,  spouses  in  com- 
munity-property States  have  been  permitted  for  many  years  ^  to  divide  com- 
munity income  for  tax  purposes,  not  one  single  State  has  joined  the  community- 
property  ranks.  The  community  system,  insofar  as  it  exists  in  this  country,  is 
largely  the  product  of  causes  historical  and  somewhat  accidental.  Five  of  the 
community  States  originally  belonged  in  whole  or  in  part  to  the  Spanish  empire  in 
America.  Another,  Nevada,  is  contiguous  in  geographical  location  to  that 
empire  as  it  once  existed,  and  has  undoubtedly  been  influenced  by  laws  and  cus- 
toms proceeding  from  that  course.  Only  two  States,  Washington  and  Idaho, 
have  voluntarily,  so  to  speak,  and  independent  of  preexisting  customs  or  tradi- 
tions, adopted  the  community-property  system;  and  in  both  of  these  States  the 
system  existed  long  prior  to  the  time  when  there  was  or  could  be  an  income  tax 
levied  by  the  Government  of  the  United  States. 

The  advantages  therefore,  if  there  are  any  accruing  to  taxpayers  in  community- 
i  property  States,  are  purely  an  incident  to  a  property  system  which  in  other 
^  respects  may  be  and  perhaps  is  disadvantageous.  If  the  community-property 
system  is  looked  at  solely  from  the  standpoint  of  the  husband — at  whom  the 
act  now  proposed  is  particularly  directed — undoubtedly  it  places  him  at  a  dis- 
advantage in  competition  with  persons  similarly  situated  in  other  States.  His 
power  of  disposition  is  limited;  he  actually  acquires  and  owns  but  one  half  of 
the  family  income,  owns  but  one  half  the  family  property.  Instead  of  dower 
and  similar  rights,  his  wife  takes  in  fee  one  half  the  estate  at  his  death.  He  can 
dispose  of  but  half  by  will  and  half  only  descends  to  his  heirs. 

Without  in  any  way  criticizing  the  community-property  laws,  it  is  proper  to 
observe  that  the  male  citizenship  of  community  States  have  relinquished  in  favor 
of  their  womenkind  certain  material  advantages.  Any  contention  that  the  com- 
munity system  is  superior  to  the  modified  common-law  systems  prevailing  else- 
where would  have  to  account  for  the  acceptance  of  the  former  by  a  minority 
only.  That  the  fact  which  to  most  people  would  seem  the  greatest  drawback 
of  the  community  system,  namely,  the  husband's  limited  ownership  and  control, 
may  here  operate  accidently  and  in  a  minor  way  to  benefit  those  living  under  it, 
should  be  regarded  as  a  partial  offset  against  possible  disadvantages  inherent  in 
the  community-property  system  and  not  as  creating  a  class  of  taxpayers  in  any 
way  preferred. 

<  Since  1921.    See  Opinion  Atty.  Oen..  Mar.  3, 1921,  4  C.  B.  238. 
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There  is  no  reason  based  upon  considerations  of  fairness  or  equity  which  require 
that  the  rights  and  liabilities  inherent  under  the  community-property  system  and 
established  long  before  income  taxes  were  in  contemplation,  should  be  interfered 
with,  even  if  it  were  in  the  power  of  Congress  to  do  so.  In  fact,  as  we  have  en- 
deavored to  point  out,  it  is  an  equitable  present  system  of  taxation  which  the 
pendmg  bill  proposes  to  overturn,  substituting  for  it  one  inequitable  and  discrim- 
inatory. 

Summarizing,  we  may  restate  our  objections  to  the  proposed  statute  briefly 
as  follows: 

(a)  Spouses  in  community-property  States  have  present,  vested,  and  equal 
rights  in  community  property  and  income. 

(b)  One  person  may  not  be  taxed  upon  income  belonging  to  another;  nor  may 
one  person  s  income  constitute  in  whole  or  in  part  the  standard  or  basis  by  which 
the  amount  of  tax  on  another's  may  be  measured.  The  proposed  act  violates 
these  principles. 

(c)  A  classification  based  upon  the  community-property  relationship,  not  made 
apphcable  to  persons  who  in  respect  of  property  or  income  stand  in  similar  rela- 
tionships, is  arbitrary  and  unreasonable  in  that — 

1.  It  discriminates  against  spouses  in  community-property  States  by  denying 
them  the  right  to  form  partnerships  and  obtain  the  benefits,  for  tax  purposes,  of 
a  division  of  income. 

2.  It  discriminates  against  such  spouses  by  singling  them  out  for  higher  taxation 
based  on  combined  income  while  not  taxing  in  a  similar  manner  other  relation- 
ships similar  in  their  essential  characteristics. 

(a)  The  proposed  act  violates  the  constitutional  requirement  that  excises  must 
be  uniform  throughout  the  United  States. 
Respectfully  submitted. 

LmAnffelet,  Calif ,  April  12,  19Si. 
Mr.  Shallenberger.  Our  next  witness  is  Senator  Connally  of 

STATiMElfT  OF  HOH.  TOM  GOVNALLT,  A  UNITED  STATES 
SENATOR  FROM  THE  STATE  OF  TEXAS 

Senator  Connally.  Mr.  Chairman  and  gentlemen  of  the  commit- 

woe* 

I  want  to  express  my  appreciation  to  the  committee  for  its  indul- 
gence in  hearing  me  this  morning  and  I  will  be  as  brief  as  possible. 

I  had  the  privilege  of  appearing  before  the  full  committee  in 
December,  I  believe  it  was,  on  the  general  tax  bill,  and  at  that  time 
there  was  some  urge  that  there  be  included  a  provision  on  the  subject 
now  betore  the  committee. 

Mr.  Chairman,  I  am  not  going  to  make  an  exhaustive  legal  argu- 
ment. Mr.  Fulbright,  ot  my  State,  a  very  eminent  lawyer,  is  going 
to  make  a  legal  argument,  and  Mr.  Palmer  Hutctieson,  of  my  State, 
has  already  made  a  very  able  discussion  before  the  committee. 

I  do  want  to  point  out  some  questions  relating  to  policy,  regardless 
of  whether  you  have  the  power  to  do  what  this  bill  proposes  or  not. 
I  want  to  touch  upon  matters  of  legislative  policy  and  fairness  in  the 
construction  of  tax  legislation. 

Under  this  bill  I  want  to  call  the  attention  of  the  committee  to 
some  language  of  the  bill,  without  reading  all  of  it.    It  provides — 

That  for  the  purpose  of  determining  the  income-tax  liability  of  any  individua  I 
during  any  taxable  year  beginning  after  December  31,  1933,  property  of  a 
marital  community  shall  be  considered  as  the  property  of,  and  income  of  a  marital 
community  shall  be  considered  as  the  income  of,  the  spouse  who  has  the  manage- 
ment and  control  thereof  under  the  law  of  the  jurisdiction  in  which  the  marital 
community  exists,     *     *    * 
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In  other  words,  this  act,  on  its  face,  admits  that  while  the  property 
under  the  laws  of  the  State  actually  and  in  good  faith  belongs,  in 
community-property  States,  one  half  to  the  husband  and  one  half 
to  the  wife.  Congress  will  not  accept  that  as  a  basis  of  determining 
income,  but  artificially  and  arbitrarily  determines  that  while  what  I 
have  stated  is  true,  simply  for  the  purpose  of  determining  income- 
tax  liability  it  shall  be  considered  as  the  property  of  the  one  who 
controls  it. 

In  other  words,  this  act  starts  out  upon  the  hypothesis  that  it  will 
disregard  actual  ownership,  but,  for  purposes  of  income-tax  liability, 
will  respect  control,  which  is  a  rule  of  action  which  obtains  in  none  of 
the  noncommunity-property  States. 

In  other  words,  it  is  proposed  to  lay  down  a  harsh,  arbitrary  rule 
for  a  certain  group  of  States,  and  disregard  that  same  rule  as  to  the 
other  States  in  the  Union. 

Let  me  call  the  attention  of  the  committee,  furthermore,  to  the  fact 
that  you  are  not  dealing  here  now  with  something  that  has  been  devised 
as  a  pretext  for  the  avoidance  of  the  payment  of  income  taxes.  You 
are  not  dealing  with  some  studied  evasion  by  a  taxpayer  to  put  his 
property  into  a  certain  theoretical  ownership  in  order  to  avoid  paying 
income  tax. 

Mr.  Cochran.  Will  the  gentleman  yield  there? 

Senator  Connally.  Yes. 

Mr.  Cochran.  I  would  like  to  ask  the  Senator  just  how  these  eight 
States  happened  to  adopt  the  community-property  law. 

Senator  Connally.  I  shall  be  very  glad  to  explain  that,  insofar 
as  I  am  able  to  do  so.  Most  of  the  States — at  least,  my  State,  and 
I  am  not  qualified  to  speak  for  the  other  States — inherited  the  system 
from  the  Spanish  and  from  the  Mexican  systems,  the  Latin  system, 
the  civil  law  of  Rome.  We  inherited  the  theory  of  common  property 
as  between  husband  and  wife. 

As  you  know,  before  Texas  became  a  member  of  the  Union  it  was 
a  part  of  Mexico,  and  prior  to  that  time  it  was  a  part  of  Spain.  When 
Texas  asserted  its  independence,  as  far  back  as  1836,  it  adopted  a 
provisional  constitution  in  which  it  was  provided  that  the  Govern- 
ment that  should  come  into  existence  as  a  result  of  that  revolution 
would  respect  the  property  laws  that  had  theretofore  existed. 

Then,  in  1840,  I  beheve  it  was,  Texas  adopted  a  constitution  pro- 
viding that  those  community-property  laws  should  continue  to  exist 
in  the  State. 

Let  me  call  the  attention  of  the  committee,  furthermore,  to  the  fact 
that  in  1845,  when  Texas  entered  the  Union,  it  was  required  that  the 
constitution  of  the  State  should  be  submitted  to  the  Congress  for 
approval.  The  constitution  at  that  time  provided  for  the  com- 
munity-property system  of  husband  and  wife's  property,  each  one 
having  an  equal  share  in  it.  So,  when  Texas  came  into  the  Union, 
Congress  approved  that  constitution,  and  that  created  more  or  less  a 
<'ompact  or  a  contract  between  the  Federal  Government  and  the 

State  government. 

Mr.  Shallenberger.  So  that  in  your  State,  Senator,  there  is  a 
constitutional  provision  covering  this  principle? 

Senator  Connally.  That  is  correct.  Mr.  Fulbright  will  develop 
that  a  little  further.    I  have  the  decision  of  the  court  here. 
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^^',0^^-^^^^^^^  Senator  i. 

Ad  not  have  such  a  constitutional  provision.    But  i^your  &  S 

rp^r^^ta^'Jl^:^!^-  -^a.e  and  ttt  ^S 
from  the  begiZL"?!!?!^"'^  "^^  *  fundamental  poUcy  of  my  State 

i^SLroTs^S  "^^'^  ^'^  ^^-^'^  "^  '^'^^  StatetaVSeJ'Z 

prSmv  in^oTs.^-M-  '^'***  'M^*''''^ '':  It »« i"«'  *«  °»"ch  a  rule  of 
property  m  our  State  as  any  other  rule  of  property. 

noJi  oXt  whli  ^  K*'^?  *"•  "!f^«  '«»'»**  it  i«  °^t  a  Action,  it  is 

url^  r^v?"  P«>icy.and  this  was  our  doctrine  long  before  there  wa... 
any  such  thmg  as  an  income  tax  in  the  United  States 
„:„TV"  '^"^'HKAN.  Are  you  prepared  to  state  whether  anv  of  th^ 
eight  community-property  States  have  their  laws^S  r Jsoecf  therlt^ 
as  the  result  of  a  legislative  enactment?  ^  ^^ 

ts^''.^  "■^^^'^V^  *™  ""*  prepared  to  state  that.  I  am  sure  that 
detfa  f^rr.nT\"  are  scheduled  to  follow  me  wiU  di^^ss  that  L 
taS.  "*  *"*''^  ^'^  *™^  t»  g"  ^♦^  *l»at  in  my  own  preset 

far^s'dhfo.^iJjt'^.^"'^  ^  determine  that  for  the  committee,  so 
lar  as  caMorma  is  concerned,  right  away. 

mpnt"*Jfnfi»**'"'''t''''-  I  *^  "'""^  °<"  'i-^g  to  make  a  legal  argu- 
Skt2rn°V^vf  "*"',?  the  attorneys  have  briefed  this  much  mfre 
accurately  than  I  have  had  the  time  to  do.    I  am  trvin?  to  nrMPnT 

tTto^I!''*''"'  P°""^^  •""'  ««  «*«*«  -^''t  Co'i^esH^ghtCt  to 

nf  ^!.t**^  *1"^  "^t^  *M*  fundamental  principle,  that  where  a  grouo 
of  States  that  have  had  from  the  beginmng  that  Aile  of  mZtri^^thft 

S^  fhaf  d  Sr  ^^  ^'"''^'^  ^?  '^'  ^'^'  of  property  CT^l£ 
Btates  that  do  not  have  community-property  laws 

inifeTiroa^U^h!  ^'f^'/r  ^•'**™^^  *«  '"*««'  «f  ownership 
S^pertfis^'^^li'd.  '*''™'  Government  when  it  taxes  income  froiS 

^Jlhl'  t**®  .^«deraJ  Government  respects  the  laws  of  Pennsvlvania 
q^f?»f  <'T,V*'°-y5*I'»^''  *  ^«"««  and  lot  belongs  to  Bill  Jones  or  Sam 
Smith,  whether  it  belongs  to  a  corporation  or  bilongs  to  a  oartne^hl^ 
or  to  any  other  legal  entity  of  that  kind  partnership, 

K^  iff  P^u*  **"*  ^^^i"'^  ^^  *^«  *'*•«  of  that  property  by  inheritance 

^ifr  m,  ^M  ^  f^%  ^'^  "^  ^«*'^°*-     That  is  fundame^al         '  ' 

n.^1:  *      ;  n  *^  I  ?^^  y"'  attention  at  this  point  to  the  fact  that 

Xfrty"       ^«°°«y'^^«'  <>ame  in  under  the  common-kw*^le  of 

Senator  Connally.  Yes. 
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Mr.  Hill.  Under  which  all  of  the  property  that  the  wife  brought  to 
the  marital  community  became  the  absolute  property  of  the  husband, 
both  real  and  personal. 

Senator  Connally.  That  is  right. 

Mr.  Hill.  Subsequently,  the  State  of  Pennsylvama  changed,  m(Kli- 
fied  that  law,  and  has  done  so  from  time  to  time  until  now  the  wife  s 
right  in  the  property  has  been  recognized  on  a  more  Uberal  basis  so 
that,  under  the  laws  of  Pemisylvania,  she  can  file  a  separate  return, 
as  can  her  husband,  on  their  incomes. 

Senator  Connally.  To  be  sure. 

Now,  for  the  Congress  to  adopt  any  other  rule  would  be  to  announce 
as  a  poHcy  of  the  Federal  Government,  through  its  taxing  power, 
that  it  seeks  to  coerce  the  States  into  changing  their  own  domestic 

laws. 

Mr.  Chairman,  it  is  fundamental,  as  I  have  just  suggested,  that  the 
Federal  Government  has  always,  and  should  always  in  the  future, 
respect  State  laws  on  property,  unless,  as  I  say,  it  is  merely  a  pretext 
of  some  kind  to  try  to  avoid  the  payment  of  Federal  taxes. 

Further  answering  Mr.  Cochran,  let  me  suggest  to  him  that  m  his 
own  State  and  in  other  noncommunity-property  States,  wives  do  file 
separate  income-tax  returns. 

Under  their  laws,  the  State  recognizes  the  property  that  the  wife 
possesses.  It  recognizes  it.  Why?  Because  that  property  is  theirs, 
not  because  they  control  it,  not  because  their  husbands  control  it. 
But  the  determining  factor  is,  under  the  laws  of  Pennsylvania,  that 
such  property  belongs  to  the  wife.  If  it  belongs  to  the  wife,  then  she 
may  file  a  separate  return  on  the  income  from  that  property.  That 
is  all  that  we  are  contending  for  here. 

Mr.  Cochran.  Will  the  gentleman  yield? 

Senator  Connally.  I  shall  be  glad  to  yield. 

Mr.  Cochran.  Of  course,  your  argument  proceeds  upon  the  theory 
that  the  tax  is  based  upon  ownership. 

Senator  Connally.  That  is  right. 

Mr.  Cochran.  In  this  bill  they  seek  to  get  away  from  an  in- 
equality among  the  States  by  basing  the  tax  upon  management  and 

control.  .        ,  1  1 

Senator  Connally.  I  challenge  the  pomt  the  gentleman  makes  as 
to  inequality.  In  other  words,  if  the  property  belongs  to  a  woman 
in  Pennsylvania,  it  is  her  property.    Where  is  there  any  inequality 

there? 

If  it  belongs  to  a  woman  in  Texas  and  it  is  her  property,  she  may 
make  a  return,  just  as  does  the  woman  in  Pennsylvania.  Where  is 
there  any  inequaUty  there?  It  is  not  a  question  of  the  wisdom  of  the 
State  passing  the  law.  We  think  that  our  State  is  far  in  advance  of  the 
common-law  States  which  still  have  such  portions  of  the  old  common 
law  that  treat  the  woman  almost  as  a  chattel ;  which  says  that  upon 
marriage  to  a  husband  her  property  becomes  his  property. 

We  are  making  social  progress  in  this  country  and  this  sort  of  an 
act  would  discourage  the  liberahzing  of  the  property  laws  with  respect 
to  married  women. 

I  want  to  call  the  attention  of  the  committee  to  another  fact.  In 
some  States— Virginia,  as  I  understand  it,  notably— a  woman  may 
become  a  partner  of  her  husband  in  a  business,  and  if  she  does,  half  of 
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Mr.  Shallenberger.  The  only  reason  I  ask  you  that,  Senator,  is 
that  you  will  recall  Congressman  Evans  said  that  in  l:is  State  they 
did  not  have  such  a  constitutional  provision.  But  in  your  State  you 
have  it.  ^  ^ 

Senator  Connally.  In  case  of  Arnold  v.  Leonard  (114  Sup.Ct.Tex.) 
it  is  recited  that  the  Texas  constitution  defines  the  wife's  property 
as  that  "owned  or  claimed  by  her  before  marriage  and  that  acquired 
afterward  by  gift,  devise,  or  descent." 

It  provides  with  respect  to  the  rest  of  her  property  that  it  shall  be 
held  "in  common  with  her  husband." 

So  it  is  a  well-recognized  and  a  fundamental  poHcy  of  my  State 
from  the  beginning 

Mr.  Hill  (interposing).  If  I  may  interrupt  the  Seuator,  it  has 
grown  up  as  a  rule  of  property  in  the  jurisdiction  of  that  court  from 
the  time  away  back  when  the  territory  of  that  State  was  under  the 
jurisdiction  of  Spain. 

Senator  Connally.  That  is  exactly  it.  It  is  just  as  much  a  rule  of 
property  in  our  State  aa  any  other  rule  of  property. 

The  point  that  I  am  trying  to  make  is  that  it  is  not  a  fiction,  it  is 
not  a  pretext  which  we  have  devised  in  order  to  avoid  the  payment  of 
income  tax. 

This  was  our  policy  and  this  was  our  doctrine  long  before  there  was 
any  such  thing  as  an  income  tax  in  the  United  States. 

Mr.  Cochran.  Are  you  prepared  to  state  whether  any  of  the 
eight  community-property  States  have  their  laws  in  respect  thereto 
as  the  result  of  a  legislative  enactment? 

Mr.  Connally.  I  am  not  prepared  to  state  that.  I  am  sure  that 
these  attorneys  who  are  scheduled  to  follow  me  will  discuss  that  in 
detail.  I  will  not  have  the  time  to  go  into  that  in  my  own  presen- 
tation. 

Mr.  Evans.  I  am  going  t^o  determine  that  for  the  committee,  so 
far  as  California  is  concerned,  right  away. 

Senator  Connally.  I  am  reaUy  not  trying  to  make  a  legal  argu- 
ment, gentlemen,  because  the  attorneys  have  briefed  this  much  more 
accurately  than  I  have  had  the  time  to  do.  I  am  trying  to  present 
some  legislative  policies  and  to  state  what  Congress  ought  not  to 
try  to  do. 

We  start  out  with  that  fundamental  principle,  that  where  a  group 
of  States  that  have  had  from  the  beginning  that  rule  of  property,  that 
rule  of  property  is  just  as  sacred  as  the  rules  of  property  in  all  the  other 
States  that  do  not  have  community-property  laws. 

In  respect  to  these  States,  you  determine  the  matter  of  ownership 
insofar  as  paying  the  Federal  Government  when  it  taxes  income  from 
property  is  concerned. 

Now,  the  Federal  Government  respects  the  laws  of  Pennsylvania 
on  the  question  whether  a  house  and  lot  belongs  to  Bill  Jones  or  Sam 
Smith,  whether  it  belongs  to  a  corporation  or  belongs  to  a  partnership,, 
or  to  any  other  legal  entity  of  that  kind. 

It  respects  the  vesting  of  the  title  of  that  property  by  inheritance^ 
by  gift,  or  by  any  other  sort  of  decent.     That  is  fundamental. 

Mr.  Hill.  May  I  call  your  attention  at  this  point  to  the  fact  that 
the  State  of  Pennsylvania  came  in  under  the  common-law  rule  of 
property. 

Senator  Connally.  Yes. 


Mr.  Hill.  Under  which  all  of  the  property  that  the  wife  brought  to 
the  marital  community  became  the  absolute  property  of  the  husband, 
both  real  and  personal. 

Senator  Connally.  That  is  right. 

Mr.  Hill.  Subsequently,  the  State  of  Pennsylvania  changed,  modi- 
fied that  law,  and  has  done  so  from  time  to  time  until  now  the  wife  s 
right  in  the  property  has  been  recognized  on  a  more  hberal  basis  so 
that,  under  the  laws  of  Pennsylvania,  she  can  file  a  separate  return, 
as  can  her  husband,  on  their  incomes. 

Senator  Connally.  To  be  sure. 

Now,  for  the  Congress  to  adopt  any  other  rule  would  be  to  announce 
as  a  policy  of  the  Federal  Government,  through  its  taxing  power, 
that  it  seeks  to  coerce  the  States  into  changing  their  own  domestic 

Mr.  Chairman,  it  is  fundamental,  as  I  have  just  suggested,  that  the 
Federal  Government  has  always,  and  should  always  in  the  future, 
respect  State  laws  on  property,  unless,  as  I  say,  it  is  merely  a  pretext 
of  some  kind  to  try  to  avoid  the  payment  of  Federal  taxes. 

Further  answering  Mr.  Cochran,  let  me  suggest  to  him  that  in  ms 
own  State  and  in  other  noncommunity-property  States,  wives  do  file 
separate  income-tax  returns. 

Under  their  laws,  the  State  recognizes  the  property  that  the  wife 
possesses.  It  recognizes  it.  Why?  Because  that  property  is  theirs, 
not  because  they  control  it,  not  because  their  husbands  control  it. 
But  the  determining  factor  is,  under  the  laws  of  Pennsylvania,  that 
such  property  belongs  to  the  wife.  If  it  belongs  to  the  wife,  then  she 
may  file  a  separate  return  on  the  income  from  that  property.  That 
is  all  that  we  are  contending  for  here. 

Mr.  Cochran.  Will  the  gentleman  yield? 

Senator  Connally.  I  shall  be  glad  to  yield. 

Mr.  Cochran.  Of  course,  your  argument  proceeds  upon  the  theory 
that  the  tax  is  based  upon  ownership. 

Senator  Connally.  That  is  right. 

Mr.  Cochran.  In  this  bill  they  seek  to  get  away  from  an  in- 
equality among  the  States  by  basing  the  tax  upon  management  and 

control. 

Senator  Connally.  I  challenge  the  pomt  the  gentleman  makes  as 
to  inequality.  In  other  words,  if  the  property  belongs  to  a  woman 
in  Pennsylvania,  it  is  her  property.    Where  is  there  any  inequality 

there? 

If  it  belongs  to  a  woman  in  Texas  and  it  is  her  property,  she  may 
make  a  return,  just  as  does  the  woman  in  Pennsylvania.  Where  is 
there  any  inequality  there?  It  is  not  a  question  of  the  wisdom  of  the 
State  passing  the  law.  We  think  that  our  State  is  far  in  advance  of  the 
common-law  States  which  still  have  such  portions  of  the  old  common 
law  that  treat  the  woman  almost  as  a  chattel;  which  says  that  upon 
marriage  to  a  husband  her  property  becomes  his  property. 

We  are  making  social  progress  in  this  country  and  this  sort  of  an 
act  would  discourage  the  liberaUzing  of  the  property  laws  with  respect 
to  married  women. 

I  want  to  call  the  attention  of  the  committee  to  another  fact.  In 
some  States— Virginia,  as  I  understand  it,  notably— a  woman  may 
become  a  partner  of  her  husband  in  a  business,  and  if  she  does,  half  of 
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the  property  is  hers,  and  the  Federal  Government  has  recognized  that 
so  that  they  may  divide  the  income  because  they  are  partners.  ' 

Under  our  laws  in  Texas  the  \*'ife  may  not  become  a  member  of  a 
partnership  with  her  husband.  The  law  regards  the  marriage  relation- 
slup  as  such  that  the  husband  and  the  wife  cannot  contract  with  each 
other;  but  the  law  comes  along  and  makes  a  contract  for  them  and 
says  that  this,  m  fact,  is  a  sort  of  a  partnership,  that  the  wife's  and  the 
husband  s  earnings  go  into  a  common  fund. 

Is  there  anythmg  more  just  and  more  fair  under  God's  heaven  than 
ft  community-property  statute.  I  think  that  it  is  one  of  the  most 
enlightened  and  progressive  measures  with  respect  to  property 
rights  that  has  ever  come  withm  my  knowledge. 

Mr.  Cochran.  You  hold,  then,  that  the  forty  other  States  should 
adopt  the  practices  of  the  eight  community-property  States? 

Senator  Connally.  No.  If  they  do  not  want  to,  they  should  not. 
That  IS  their  business.  I  think  they  ought  to,  but  it  is  not  for  the 
l<ederal  Government  to  say  what  they  shall  do. 

Mr.  HiLL^  They  are  getting  the  benefit  of  the  right  to  file  separate 
returns  without  adopting  the  community-property  statute,  are  they 
not? 

Senator  Connally.  Certainly.  Let  me  suggest  to  Congressman 
Cochran  that,  m  Pennsylvania,  if  a  husband  decides  to  do  so,  he  may 
transfer  half  of  his  property  or  all  of  his  property  to  his  wife.  It 
becomes  hers.     She  may  file  a  separate  return  on  that. 

Mr.  Cochran.  Ri^ht  at  that  pomt,  they  have  to  pay  a  prohibitive 
gift  tax,  and  the  Federal  Government  gets  its  revenue  from  that 

Senator  Connally.  Oh,  no.  It  may  now  prospectively,  but  it  has 
not  been  the  case  m  all  these  years. 

Mr.  Hill.  Let  me  suggest  to  the  Senator  that  up  to  $50,000  they 
do  not  pay  any  gift  tax  and  after  that  $5,000  a  vear  may  be  trans- 
ferred without  the  payment  of  any  Federal  gift  tax. 

Senator  Connally.  Certainly.  It  is  a  very  small  tax,  until  it 
gets  into  the  very  high  brackets.  In  fact,  it  is  only  prospective. 
And  that  has  not  been  the  case  heretofore. 

Mr.  Hill.  And  the  fact  is  that  the  transfers  have  already  been 
made,  m  most  instances. 

Senator  Connally  Let  me  suggest  that  since  the  income-tax 
law  01  1913,  m  those  States  where  there  are  great  fortunes  and  great 
mcom^,  they  have  alreadv  done  that.  In  a  large  measure  thev 
have  already  conveyed  to  their  wives  and  to  their  children,  in  many 
cases,  large  amounts  of  money  by  gift,  and  they  do  now  report  them 
separately  m  their  tax  returns. 

In  our  State,  as  I  said  a  moment  ago,  we  do  not  recognize  any 
voluntary  partnerships  between  wife  and  husband.  They  do  in  other 
dtates. 

In  our  State,  the  law  makes  that  a  community  or  partnership  agree- 
ment.   And  what  is  more  fair  or  more  just? 

The  old  common  law  was  a  cruel,  a  harsh  law,  that  the  wife,  upon 
naarnage,  should  surrender  over  to  her  husband  all  of  her  property  all 
of  her  chattels,  and  the  income  from  her  real  estate.  We  have 
gotten  away  from  that. 

Nearly  all  of  the  States  have  modified  those  old  common-law  rules 

One  other  matter,  Mr.  Chairman,  and  I  shall  be  finished.  I  want 
the  committee  to  bear  m  mind  that  in  my  State  the  title  of  the  wife 
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is  absolute.  It  is  hers.  There  are  no  strings  attached  to  it.  There 
is  no  expectancy.  There  are  no  reservations  or  draw-backs.  It  is 
the  wife's  absolutely.  Whatever  control  the  husband  exercises  is 
purely  that  of  an  agency. 

If  you  have  a  going  business,  of  course,  somebody  is  running  that, 
and  it  is  purely  an  agency.  What  right  would  the  Federal  Govern- 
ment have  to  say  that  a  son's  income,  for  instance,  should  be  regarded 
as  the  income  of  the  father,  even  though  the  father  might  control  it? 

What  right  would  the  Federal  Government  have  to  say  that  he 
must  turn  m  his  son's  income  as  a  part  of  his  income  and  pay  a  tax 
on  it? 

I  want  to  give  you  a  very  brief  history  of  the  congressional  enact- 
ments on  this  subject. 

In  1921  the  Treasury  Department  or  someone  else  was  instrumental 
in  inserting  in  a  tax  bill  a  provision  seeking  to  tax  community  property 
as  one  income. 

Mr.  Shallenberger.  Along  the  lines  of  the  provisions  of  this  bill? 

Senator  Connally.  Somewhat. 

It  went  to  the  United  States  Senate  and  there,  after  a  thorough 
examination,  the  Senate  rejected  it  and  it  went  out  of  the  bill. 

In  1924  the  famous  Mellon  tax  bill  was  proposed  and  in  that  bill 
there  was  a  provision  of  this  kind,  but  the  Ways  and  Means  Com- 
mittee of  the  House,  after  exhaustive  hearings,  and  after  argument, 
and  after  a  thorough  investigation  of  the  subject,  rejected  it  and 
struck  it  from  the  measure. 

Mr.  Cochran,  ^ill  the  Senator  yield? 

Senator  Connally.  I  would  be  glad  to  jdeld. 

Mr.  Cochran.  You  bring  in  the  name  of  Mr.  Mellon. 

Senator  Connally.  I  was  merely  bringing  that  in  as  descriptive 
of  the  bill,  to  identify  it. 

Mr.  Cochran.  I  do  not  object  to  it  at  all.  It  suggests  another 
question,  whether  you  are  speaking  for  the  wealthy  taxpayers  of  your 
State  or  the  great  class  of  smaller  taxpayers. 

Senator  Connally.  I  am  speaking  for  all  of  them. 

Mr.  Cochran.  I  understand  that  the  community  taxing  system 
of  your  State  applies  only  to  those  taxpayers  with  an  income  of 
$6,000  or  more  per  year. 

Senator  Connally.  No. 

Mr.  Cochran.  Is  that  correct? 

Senator  Connally.  Oh,  no. 

Mr.  Cochran.  So  far  as  Federal  taxation  is  concerned? 

Senator  Connally.  Here  is  what  the  gentleman  has  in  mind,  no 
doubt.  Until  you  get  into  the  surtax  brackets,  of  course,  it  does  not 
make  any  difference  whether  the  tax  is  filed  individually  or  as  a  com- 
munity return,  because  you  pay  the  same  rate  on  the  income. 

It  is  the  normal  rate.  There  is  only  one  deduction  allowed,  and 
that  is  $2,500  for  being  the  head  of  a  family. 

But  our  State  law  makes  no  differentiation  even  for  the  humblest 
woman  in  Texas.  If  she  has  a  little  old  homestead  that  cost  only 
$500,  half  of  it  is  hers. 

It  does  not  make  any  difference  whether  the  property  is  a  million- 
aire's palace  or  a  laborer's  hovel;  it  belongs  half  to  the  wife  and  half 
to  the  husband. 
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Mr.  Cochran.  But  do  you  not  appreciate  that  surtax  rates  apply 
at  present  to  surtax  incomes  of  more  than  $6,000? 

Senator  Connally.  We  have  no  legislation  in  Texas  relating  to 
Federal  income  taxation.  We  do  not  have  a  State  income-tax  law, 
so  there  is  no  legislation  on  the  subject. 

Under  the  Federal  income-tax  law,  you  do  not  pay  the  surtax  imtil 
your  income  reaches  a  certain  point. 

Mr.  Cochran.  $6,000. 

Senator  Connally.  I  think  it  is  $6,000.  It  depends  on  the  exemp- 
tion.    But  there  is  nothing  in  our  law  covering  that. 

As  I  tried  to  point  out  a  moment  ago,  this  is  not  a  pretext  adopted 
for  the  purpose  of  avoiding  the  payment  of  any  kind  of  taxes.  It 
was  adopted  m  1836,  and  in  1840,  and  in  1845,  by  my  State,  before 
it  ever  came  into  the  Union  and  before  we  had  any  conception  of  the 
Federal  Government  undertaking  to  vary  our  laws  by  this  sort  of 
lemlation. 

Mr.  Cochran.  Conceding  that  argument,  if  it  should  result  in  an 
inequality  of  taxation  among  the  States,  do  you  not  think  that 
equahty  should  be  secured? 

Senator  Connally.  You  mention  inequality  of  taxation.  Would 
it  be  inequality  of  taxation  for  the  Federal  Government  to  say  to  Mr. 
Hill,  "Out  in  your  State  your  property  belongs  to  you — all  right. 
But  Jim  Jones  over  here  has  some  property  and  some  income  from  it 
and,  in  order  to  make  you  pay  a  little  greater  tax,  we  will  tax  your 
income  as  a  part  of  his  income." 

Would  that  be  all  right?     Why,  certainly  not. 

I  rather  take  the  view  that  most  of  these  States,  or  in  the  States 
where  the  incomes  are  not  large — and  the  large  incomes  are  here  in 
the  East,  the  Northeast — ^most  of  them  have  already  taken  advantage 
of  the  opportunity  to  divide  their  fortunes  through  the  creation  of 
trusts  and  through  gifts  to  their  wives  and  their  sons. 

There  is  no  intimation  that  anything  of  that  kind  can  occur  under 
this  law,  because  our  constitution  and  laws  prohibit  the  wife  from 
altering  that  relationshij) — ^prohibit  the  husband  from  altering  it. 
Their  common  property  is  common  property,  and  the  wife  cannot 
contract  with  her  husband  respecting  it  at  all.     It  is  hers. 

I  do  not  want  to  take  up  any  more  time,  Mr.  Chairman.  Let  me 
suggest  this:  If  you  want  to  influence  the  eight  community-property 
States  to  change  their  laws,  and  that  seems  to  be  the  suggestion  of 
the  Congressmen,  every  other  State  has  widely  varying  laws  with 
respect  to  property  rights. 

Mr.  Cochran.  I  do  not  infer  anything  of  that  kind.  If  such  a  bill 
is  not  passed,  it  may  cause  the  other  40  noncommunity -property 
States  to  adopt  the  community-property  laws. 

Senator  Connally.  If  we  want  to  change  their  whole  system  of 
property  rights  to  get  a  little  benefit  from  Federal  taxation,  that  is 
a  matter  of  policy.  Take  the  other  40  States.  They  have  dozens 
of  different  laws  with  respect  to  property  rights.  You  will  say  that 
in  this  State  over  here,  its  property  rights  do  not  vest  in  the  husband 
under  its  own  laws,  while  technically  we  do  fit  in  this  Procrustean 
system  which  it  is  attempted  to  set  up  here.  The  only  safe  rule  is 
for  the  Federal  Government  to  go  right  on  and  respect  the  property 
laws  and  the  property  rights  and  the  property  ownership  of  each 


individual  State,  so  long  as  those  laws  are  made  in  good  faith  and 
so  long  as  they  reflect  the  sound  public  policy  of  that  State. 

Mr.  Hill.  Let  me  interject,  if  you  will.  There  is  not  a  single  non- 
community-property  State  in  this  Union  under  whose  laws  the  tax- 
payers cannot  now,  by  voluntary  arrangement,  devise  schemes  so  as 
to  enable  the  husband  and  wife  to  file  separate  returns. 

Senator  Connally.  Yes;  all  of  the  40  States  have  done  that;  they 
are  doing  it,  and  they  will  continue  to  do  it  so  long  as  they  can. 

Mr.  Chairman,  it  seems  to  me  that  the  community-property  law  is 
a  sound  and  a  wise  provision.  It  was  adopted  in  good  faith,  and  it 
was  not  devised  for  the  purpose  of  avoiding  taxation.  It  is  an 
announcement  of  enlightened  and  progressive  public  policy;  it  re- 
fuses to  regard  a  woman  as  a  mere  chattel  or  a  mere  domestic  servant 
but  recognizes  that  in  the  marital  union  there  ought  to  be  as  to 
property  what  religiously  and  sentimentally  and  theoretically  is  the 
situation  which  we  are  always  talking  about,  and  that  the  fruits  of 
that  union  ought  to  be  community  property.  The  children  are  com- 
,  munity  property  in  every  State.  It  seems  to  me  that  property  ought 
*  not  to  be  more  sacred  than  human  beings.  It  is  sound  public  policy 
that  the  fruits  of  property — that  is,  the  accumulations  of  the  husband 
and  wife — ought  to  apply  to  the  husband  and  ^vife.  That  is  my 
view.  Other  States  are  as  free  to  adopt  any  rule  which  they  may 
desire.  We  are  not  asking  the  Federal  Government  to  interfere  with 
the  property  rights  in  the  other  States.  We  do  contend  that  when 
we  came  into  the  Union  with  this  in  our  constitution  and  the  Federal 
Government  admitted  it  and  has  recognized  it  for  85  years,  that  we 
ought  not  now  to  be  pushed  and  coerced  and  discriminated  against 
on  some  imaginary  theory  that  we  are  not  paying  our  taxes,  when 
every  other  State  has  the  same  right  to  have  their  income  divided 
for  tax  purposes  and  to  divide  their  property. 

Mr.  Shallenberger.  We  thank  you  very  much,  Mr.  Senator,  for 
your  very  interesting  explanation.  I  appreciate  it,  because  you 
stated  you  were  going  to  speak  in  general  language.  I  am  only  a 
cornfield  lawyer.  I  can  follow  you;  some  of  the  technical  gentlemen 
got  a  little  beyond  me. 

Senator  Connally.  Mr.  Chairman,  I  have  a  very  high  respect  for 
the  chairman's  abiUty,  lucidity  of  expression,  and  mental  alertness. 

Mr.  Shallenberger.  I  have  asked  certain  questions  of  others 
along  this  line;  certain  of  the  gentlemen  in  discussing  this  bill  have 
insisted  that  it  would  not  apply  to  the  40  noncommunity-property 
States  but  only  to  the  community-property  States.  Mr.  Cochran 
made  the  statement  that  this  bill  sought  to  estabUsh  a  new  idea  of 
determining  the  proper  place  to  levy  the  tax  by  basing  it  on  manage- 
ment and  control  rather  than  absolute  ownership.  We  wiU  say  that 
if  that  rule  were  established  it  would  seek  to  avoid  the  making  of 
separate  returns  which  is  now  proper  in  the  community-property 
States,  but  would  the  same  situation  apply  in  Pennsylvania,  in  case 
we  had  that  rule  estabUshed?  Even  in  Pennsylvania,  where  we  take 
it  Mr.  Cochran  may  have  property  of  his  own  and  that  his  wife  may 
have  property  of  her  own,  yet,  if  his  wife  had  that  property  abso- 
lutely vested  in  her,  he  would  not  be  compelled  to  include  that  in  his 
return.  Why  should  not  he  be  compelled  to  include  that  in  his 
return? 
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Senator  CoNNALLY.  He  ought  to  and  would  be;  as  I  tried  to 
point  out,  this  bill  seeks  to  disregard  the  old  rule  of  ownership  as  a 
standard  of  determining  income  and  substitute  for  it  control  In 
other  words,  no  matter  to  whom  it  belongs,  if  somebody  else  controls 
It,  for  that  purpose  that  person  who  controls  it  shall  turn  it  all  in  and 
pay  the  mcome  tax  upon  it.  Suppose  the  Congressman  should  own 
certam  lands  and  his  wife  had  a  certain  definite  interest  in  those  lands 
If  he  managed  them  and  controlled  them,  under  this  law,  he  would 
have  to  pay  all  the  income  tax  himself.  Suppose  they  had  a  factory 
or  an  mdustnal  enterprise;  if  he  managed  it  and  controlled  it  he  would 
have  topay  all  the  income  tax. 

Mr.  Cochran.  I  am  going  to  say  that  the  Senator  is  not  a  corn- 
field  lawyer,  but  he  is  a  great  constitutional  lawyer. 

Mr.  Shallenberger.  I  said  that  I  was  a  cornfield  lawyer. 
Mr.  Cochran.  I  would  like  to  say  this  for  the  record:  The  common 
law  of  England  is  the  law  of  Pennsylvania  except  as  to  those  subjects 
upon  which  the  legislature  has  spoken,  and  property  rights  in  Penn- 
sylvania are  wholly  statutory.  There  is  no  dower  or  curtsy,  as  there 
^T*™4®^        common  law.     I  want  the  record  to  show  that. 

Mr.  Hill.  The  common-law  rule  no  longer  obtains  in  Pennsylvania, 
that  when  the  marriage  is  consummated  and  the  wife  brings  into  the 
marital  community  certain  property,  that  property  becomes  absol- 
utelv  the  property  of  her  husband? 

Mr.  Cochran.  No;  that  remains  her  separate  estate  and  is  under 
her  management  and  control.  ^ 

Mr.  Hill.  Under  the  law  of  Pennsylvania,  a  husband  may  give 
to  his  wife  part  of  his  property  and  it  becomes  her  separate  and 
mdi\^dual  property? 

Mr.  Cochran.  Yes;  it  becomes  her  separate  and  individual  prop- 
©rty. 

STATEMENT  OF  K.  C,  FUIBBIGHT.  HOUSTON,  TEX. 

Mr.  Shallenberger.  Will  you  give  the  reporter  your  full  name 
and  whom  you  represent. 

Mr.  Fulbright.  My  name  is  R.  C.  Fulbright;  I  reside  at  Houston, 
Tex.,  and  not  at  Washington,  D.C.,  as  the  committee  calendar  indi- 
cates; and  I  am  proud  to  Siiy  that  I  am  a  native  of  that  State  as  are 
the  two  speakers  who  just  preceded  me— one  on  Saturday  and  the 
other  this  morning. 

I  appear  here  for  a  group  of  Texas  citizens  who  constitute  what  is 
known  as  a  "tax  committee."  It  is  a  rather  indefinite  organization 
which  was  referred  to  by  Mr.  Hutcheson  on  Saturday. 

I  shall  undertake  to  avoid,  as  far  as  possible,  a  repetition  of  what 
has  been  said  previously  on  this  subject.  In  my  presentation  to  the 
committee  I  wish  to  give  some  of  the  aspects  of  the  practical  opera- 
tion of  the  commumty-property  system  as  distinguished  from  the 
property  systems  obtaimng  generally  in  the  other  40  States.  Also, 
if  I  may  not  be  considered  too  presumptuous,  I  wish  to  suggest  the 
approach  to  this  question  which  I  would  assume  were  I  sitting  in  the 
important  position  which  you  gentlemen  occupy.  My  opportunity 
to  observe  the  workings  of  the  community  property  laws  has  come 
about,  lai^ely,  through  the  general  practice  of  the  law  in  the  State 
of  Texas  for  a  little  more  than  25  years,  after  having  a  law  school 
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training  in  a  common  law  State,  where  I  thought  I  learned  something 
of  the  common  law  with  respect  to  property  and  income,  as  well  as 
the  general  lines  of  modifications  which  have  come  about  through 
statutory  enactments,  and  through  the  years  I  have  continued  my 
interest  in  the  modifications. 

Not  only  do  I  respect  and  admire  the  members  of  this  committee, 
but  I  have  the  most  profound  respect  for  the  very  responsible  posi- 
tions which  you  occupy.  The  Ways  and  Means  Committee  has  the 
primary  duty  of  determining  the  fiscal  policy  in  solving  the  fiscal 
problems  of  the  greatest  nation  on  earth,  and  I  wish  to  say  that  in 
my  years  of  observation  of  this  committee^s  work  and  the  work  of 
its  predecessors,  I  am  proud  of  the  fact  that  they  have  exercised  their 
functions  independently.  Of  course,  you  have  ever  been  ready  to 
receive  suggestions  and  to  hear  from  both  the  executive  branches  of 
the  Government  as  well  as  private  citizens,  but  the  determination 
of  the  policy  has  been  the  independent  exercise  of  your  own  judg- 
ment, as,  indeed,  it  should  be.  Not  only  this,  but  the  members  of 
this  committee  have  certainly  shown  that  they  appreciate  this 
responsibility  by  the  tireless  ener^  and  the  great  patience  which 
you  have  manifested  in  your  investigation  of  this  subject. 

If  I  may  be  permitted  to  digress  a  moment  in  that  connection,  I 
recently  sat  in  a  trade-practice  conference  of  one  of  the  basic  indus- 
tries of  the  country.  After  some  days  of  wrangling  and  of  trying  to 
work  out  some  rules  that  wouid  be  equitable  to  distributors,  manu- 
facturers, and  consumers,  one  of  those  present  got  up  and  said, 
"Gentlemen,  I  think  by  now  some  of  us  ought  to  begin  to  realize 
what  Congressmen  are  confronted  with  when  they  try  to  make  laws. 
I  hope,  after  this,  that  none  of  us  will  go  back  home  and  critize  them 
because  we  do  not  think  they  do  things  fast  enough."  It  is  that 
careful  examination  of  all  phases  of  these  problems  which  should 
characterize  your  work,  and  if  it  works  delay,  let  it  work  delay, 
rather  than  to  be  rushed  into  taking  action  which  might  not  be  so 

well  considered. 

The  citizens  of  these  States  are  not  tax  dodgers;  I  think  that  has 
been  pretty  well  pointed  out.  As  a  matter  of  fact,  the  territory 
embraced  m  these  States  came  into  the  United  States  in  part  by 
purchase  and  in  part  by  what  amounted  to  a  treaty.  Texas  being  in 
part  an  independent  sovereign  republic,  the  other  part  having  been 
acquired  through  purchase.  Now,  at  the  time  and  before  that  pur- 
chase, there  was  already  in  effect  in  that  territory  this  community 
property  system. 

In  CaUfornia,  through  the  years,  they  began  to  make  some  modi- 
fications through  the  courts,  and  no  less  authority  than  Mr.  Justice 
Stone,  when  he  was  Attorney  General,  in  one  of  his  opinions,  stated 
that  apparently  the  lawyers  in  California  from  the  common  law 
jurisdictions  had  become  confused  in  the  concepts  of  community 
property  through  their  inability  to  understand  the  terminology  of  the 
community-property  system  as  distinguished  from  the  common  law 
property  system.  In  Texas,  as  was  pointed  out  by  the  junior  Senator 
from  Texas,  it  was  likewise  a  part  of  the  law  of  Texas  as  a  colony  of 
Spain,  later  a  colony  under  the  flag  of  the  Republic  of  Mexico,  later 
under  its  own  flag  as  a  Republic,  later  under  the  flag  of  the  Union, 
and  then  when  we  had  it  for  a  few  short  years  under  another  flag. 
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Sic  llw^'of  o.™i«J-'  "T-  "?'*  ",'i«/yftem  has  been  a  part  of  our 
Daaic  law  of  our  social  system,  in  all  of  that  period 

tax^s  it  mav^'h!'^?^  the  matter  as  having  some  relation  to  Federal 
m7  wh^  Tko  n  *  ''"'*  P"'^'"^  "i*«''««'  to  note  that  in  the  year 
Eher^urtaxbra^k^rtK  T'  T^'^  jn  Passing  tax  laws  with  still 
,^.„L  y  1    brackets,  the  Legislature  of  Texas  passed  a  law  bv  which 

Lnertv  «nH  tr^^.'^''  '""^'^'^^  ^^^^^^^^^  "^  ^^e  wife's  sep^S 
th^v  b«^  K»i^    ^K^  ^T"""^  ^^™°g«  l*^'-  separate  property.     K 
It  was  naS^n^  tZ""^  *°  *^*'''^f  taxes,  they  would  not  have  ione  that 
seplmte  eami^i  'Z^T  '<?  ^^*  ^"'"^•^'^  recognition  to  the  wife's 
Stive   nft^f'r      ♦•!**?•  S»P''«'n«  Court  struck  that  down  as 
^rtain  LhL  fn  r.?r'*''"'i°°'   «o?tmuing,   however,   in   the   wife 
communlfvt™    T^n  "T^^"^  V**"'  «^  t^^^*  ^J>i«h  constitutes 
Tm^  !L  .K^  J    \^^^^  '^¥  *"  t'^**  '»'>'•«  in  detail  later. 
1  may  say,  that  due  to  that,  that  the  proposal  to  single  out  these  8 
States   frankly,  and  with  all  respect  to  tWs  commtLe   offends  the 
sense  of  justice  of  the  citizens  of  those  States,  in  th^  you  would  adont 

^Seir^f o\Kott-  ^*^^-  ^--  '^'^^  whicrruSeir 
thf!"^  u^^:n7trnltr;f%rs  ttrSe^irtir^ 

I  have  previously  referred  to  the  situation  in  California  there  has  been 

^stt.""Mf  T*?**^i**^  '^'  °^*."re  of  the  Zmunity-Xert? 
whthwen^uDfrth?^**'"'  recognized  that,  and  these  test  cases 
The  diT^?mT.^i,  ®."P'"«">e  Court  grew  out  of  that  misconception. 
Robbbsca^e7her«lT"-''  "^^^f."  •'y  H^-  J^st'^e  Holmes  in  the 
whenT  c^;  H^^  /**™**  ""'f'  »>l"st'-ated  the  same  point,  but  later, 
o^merahinm  Mr  ?  ^I"?!*^  ""^-^  ^^^^her  this  was  the  rea 
^^P     ?}■'  ^^i  "^^^^i^®  Holmes  did  not  voice  a  dissent. 

A  representative  of  the  Department  of  Justice,  in  appearing  before 

Sd  fXTmrrt  ofThf  *''''  ""'  ''f'^  ^-^  understandS'S  natu re 
ana  imi  import  of  this  communitv-propertv  svstem      I  refer  tc,  th^ 

statement  made  by  Mr  Monarch  in  which,  at  the  outset  he  said  that 
?h„!J^hfTn"K**'  '^V^'  l^"fP°^«  °*  this  bill  is  to  eSate  what  is 

it  possible  for  tLt^i;rdt'tr„mmu'^"v-p^^^^^^^^^ 

'by  hTs\^{li  "P"^  ""^  •-"  "'  '^'^  F«'^-«>-i-'  Ss,'i^*"ot*her^tg''?ep:r^« 

bilf ltoi™e^?i?^itt  ^nS- "'''*"'^'  '^  ^^^^  '''''  -  ^-  -  ^'^^ 

report  the  income  earned  bv  Wrwife  and   in^om,il!!»  '"  ^'^^'i*'""  '^e  «iU 

will  also  report  the  income  from  the^ifel' sepa?a"e  ^^^perfv-i:'  "'"'^^^t^"'*.  ''o 

showing  that  the  Department  of  Justice  still  has  the  conrentinn 
which,  by  the  way,  is  the  thought  of  the  man  in  thrstreet  fnSZ' 
mon-law  States,  that  these  earnings  are  the  eLrnW^—      *''"  '°'^- 

Mr'  FuLBRmHx'^T'r'^^^-  ?°  ^^"  ^^^'  "»t  to  be  interrupted? 
yoS'quX^'""-  ^  ^^"^  '^'^  "^'J*^*^-  to  interruption;  I  appreciate 


Mr.  Cochran.  I  think  what  Mr.  Monarch  had  in  mind  was  what 
a  number  of  the  rest  of  us  have  in  mind,  where,  we  wDl  take  the  case  of 
a  lawyer,  for  instance,  in  the  State  of  Texas  and  we  will  assume  that 
his  wife  has  no  income  whatever  and  the  lawyer  makes  $100,000  in 
1  year  and  he  reports  in  his  income-tax  return  $50,000  and  his  wife 
reports  the  other  $50,000,  with  damage  to  the  exchequer  of  the 
United  States  Government.  I  would  like  to  have  your  views  upon 
the  equity  of  that,  considering  the  situation  in  like  cases,  in  the  other 

40  States.  ,  . 

Mr.  FuLBRiGHT.  I  will  illustrate  that  m  two  ways,  by  way  of 
reply.  I  am  a  member  of  a  law  partnership.  If  I  go  out  and  try  a 
case  and  am  paid  a  fee  for  that  service,  that  fee  is  not  just  my  fee, 
because  that  service  is  a  part  of  the  partnership  undertaldng;  that 
fee  is  one  half  my  partner's,  or  whatever  his  proportion  may  be,  and 
the  rest  my  proportion.  If  I  have  no  partner  in  my  law  practice, 
and  I  earn  the  amount  you  mention,  which,  of  course,  I  do  not,  as 
it  is  earned,  it  is  not  mine  except  as  to  that  one  half  proportion;  it 
^  never  is  mine.  I  have  in  mind  the  question  asked  by  the  gentleman 
T  from  Wisconsin  along  the  same  lines,  who  referred  to  his  salary 
check  and  the  salary  check  of  the  gentleman  from  Washington. 
Perhaps  I  could  illustrate  it  better  if  I  used  the  junior  Senator  from 
Texas,  because  I  am  more  familiar  with  him,  but,  in  both  cases,  when 
that  salary  check  is  issued,  it  is  issued  in  his  name,  but  it  is  but  one 
half  his  property;  put  it  a  bank  it  is  one  half  the  wife's.  In  Wis- 
consin or  Pennsylvania,  if  that  is  put  in  the  bank,  it  is  the  property 
of  the  husband;  it  is  his  own  property.  He  has  the  control  of  am 
owner,  but  he  may  give  his  wife  the  right  to  control  that  bank  account 
and  spend  it,  but  it  is  his;  there  is  the  distinction.  We  are  taxing  in 
both  cases  that  which  from  the  beginning  is  the  property  of  the 
person  taxed.  Therefore,  we  cannot  feel  that  that  is  any  kind  of 
mequity;  I  am  going  to  enlarge  upon  that  as  we  go  along  by  showing 
to  this  committee  that  it  is  not  a  fiction;  it  is  a  real  thing,  and  that 
the  wife  may  go  out  and  spend  that  money  and  that  the  husband 
has  no  way  to  prevent  its  being  spent,  provided  it  is  spent  in  main- 
taining the  home  and  in  the  other  things  that  they  seek  to  do. 
^  The  gentleman  from  Wisconsin  asked  another  question  somewhat 

^  along  the  same  line  and  that  was,  a  man  has  a  business  and  he  has 
$100,000  income  from  that  business.  In  Wisconsin  that  is  h's 
$100,000.  In  Texas  that  business  is  not  his;  it  is  only  one  half  his, 
and  if  the  wife  is  running  a  business,  and  we  have  wives  who  run 
businesses  in  Texas,  and  she  separately  manages  and  controls  that 
business,  every  dollar  the  wife  produces  is  one  half  her  husbands,  and 
it  is  strictly  analogous  to  the  first  illustration  I  gave  of  the  law  part- 
nership, which  you  can  understand. 

Community  jproperty  and  community  income  in  Texas  is  subject 
to  the  payment  of  many  liabilities  and  undertakings  by  the  wife. 
For  example,  all  prenuptial  contract  debts;  all  prenuptial  and  post 
nuptial  torts;  necessaries  for  herself  and  children;  contractual  debts 
created  by  her  with  her  husband's  joining;  and  her  personal  earnings 
and  the  income  of  her  separate  property  for  all  her  contract  debts 
and  obligations  in  tort.  It  has  nothing  to  do  \yith  her  ownership  of 
income  and  that  property.  In  other  words,  virtually  and  substan- 
tially all  her  debts  are  collectible  from  various  items  of  the  community 
income,  as  are  his.     There  is  no  debt  which  the  husband  can  create 
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Sbt  ttfoWV."^*^'*  *"  ''^"'^  °^  community  property      There 
S cottiSy^^^p'erty'  *""  "^*'^  ""''^  ^-  »>«  --^d  oSof  iir 

proceedings    ''"^''*"'*  ^*^  ^"^  discharged  therefrom  in  bankruptcy 
In  another  case,  Shaw  v.  Shaw  fill  S  W  999^   ti.^  .   *         j  -. 

a^"p  Sr;LrerTf\"otf  r^^^^^^^^ 

c?^mf  ft^'^p^^^o'tsitS^^^^^  if  ^IS  rt^^ 

In  another  case,  Coss  v  Coss  ^207  .9  w  i97\  «     •/         j  i. 
and  also  for  the  DrotpAinVi  ^^^1.  iT        ^'^^^  *  ^^®  ®"^<i  ^^^  divorce 
interest  b  the  rmmStv  it«^^^^^  f^^'^^  ^^^^^^^  ^^^  ^^  ^^^ 

the  enjoyment  of  that  property  she^f^nHH»/*  ^"^ -5^ '?S'*'.*<' 
household:  to  rent  buildm^  in  wh.VK  tJl  *"*'*'«<*  *«  Provide  for  the 

f^:;s-rh=TS^^ 

;rprs;5J-rrs-t-d%^ot^S 
t;rotTrjL^rss^i^»rdS 

responsible  for  L  .-ife's  obhgXoSs  and^  W^^'icThi' 
money  I  have  seen  such  notic^in  the  papers  i^^co^on-lawS?«f^' 
I  think  I  saw  one  in  Wnshincrtnn  wK„™  *i     i,     i   ^^""^  '^'^  *'**''^s. 

the  pubUc  thatZ  woX'^ot  &S  Lie  for^  '"^ 

cannot  have  that  situation  in  TexasXrani  thi  „^  *  ^  **^^'^-    Y«" 
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him  after  that  time  shall  be  null  and  void,  if  it  be  proved  to  the  satisfaction  of  the 
court  that  sucTi  alienation  was  made  with  the  fraudulent  view  of  injuring  the 
rights  of  the  wife. 

I  have  observed  tins  on  a  number  of  occasions,  that  where,  in  the 
domestic  affairs  of  the  family,  it  appears  to  the  wife  that  her  husband 
is  wasting  the  substance  of  what  they  have,  she  goes  to  her  lawyer 
and  says,  "What  can  I  do  about  this?"  I  may  give  a  case  from  my 
own  experience,  if  you  will  pardon  me.  The  lawyer  says,  "Well,  I 
can  sue  him  for  divorce."  The  wife  says,  "Well,  I  would  rather  get 
it  straightened  out."  The  lawyer  says,  "You  can  bring  a  proceeding 
in  equity",  but  that  is  rarely  resorted  to.  The  common  mode  of 
procedure  is  to  go  over  and  file  a  divorce  petition  and  the  first  thing 
the  lawyer  does  is  tie  up  the  bank  account  and  enjoin  the  husband 
from  disposing  of  the  bank  account  and  the  husband  comes  up — but 
in  the  particular  case  I  referred  to  it  was  not  necessary  to  go  that  far, 
because  the  husband  said,  "There  is  trouble  here,  can't  vou  get  this 
straightened  out?"  It  operates  as  a  deterrent;  it  is  satisfactory  to 
our  people;  we  have  lived  imder  it,  and  as  the  Senator  said,  we  think 
it  is  the  most  enlightened  system  of  considering  the  economic  unity, 
the  family. 

Now,  then,  that  is  not  all.  The  husband  cannot  devise  away  anj 
part  of  that  property,  except  his  own  share.  If  the  wife  dies,  it 
passes  by  the  laws  of  descent  and  distribution,  or  if  she  have  a  will, 
according  to  her  will.     He  cannot  encumber  that. 

Mr.  Cochran.  May  I  ask  a  question? 

Mr.  FuLBRiGHT.  Certainly. 

Mr.  Cochran.  Can  she  take  against  his  will?  If  he  should  deter- 
mine to  will  his  half  of  the  community  estate  entirely  away,  has  she  a 
right  in  his  half  which  she  could  assert  against  his  will? 

Mr.  FuLBRiGHT.  Neither  has  any  right  against  the  other,  with 
these  two  exceptions,  because  they  rest  on  a  different  poUcy.  If  they 
have  a  homestead,  the  survivor  has  a  right  to  occupy  that  homestead 
during  hfe.  There  is  also  a  provision  for  a  year's  rent  for  the  widow, 
which  cannot  be  taken  away,  but  that  rests  on  a  different  pohcy,  but 
it  has  nothing  to  do  with  the  ownership  of  the  property.  He  may 
devise  the  property  against  her  wishes,  and  she  does  against  his,  and 
it  frequently  happens;  not  only  that,  but  to  show  how  complete  this 
partnership  is. 

Mr.  Hill  (interposing).  What  happens  if  neither  makes  a  will? 
Suppose  a  wife  dies  without  making  a  will,  what  happens  to  her 
property? 

Mr.  FuLBRiGHT.  I  am  coining  to  that.  If  they  die,  either  with  or 
without  a  will,  the  survivor  has  a  right  to  quahfy  as  community  ad- 
ministrator or  administratrix,  and  wind  up  the  affairs  of  the  com- 
munity estate. 

If  you  will  pardon  a  personal  illustration,  we  had  this  case  in  my 
firm,  where  a  man  had  several  grown  children  at  the  time  of  his  death, 
and  he  left  a  widow  who  was  a  stepmother  of  these  children,  and  they 
had  accumulated  some  community  property.  Also,  there  was  a  lot 
of  property  which  had  been  accumulated  by  him  prior  to  his  marriage 
to  her,  some  of  which  was  still  definitely  segregated.  The  children, 
by  the  way,  felt  that  the  mother  was  hostile  to  them,  and  that  she 
would  waste  the  estate  or  try  to  defraud  them  out  of  it.  We  were 
asked  to  file  a  proceeding  to  have  an  administrator  appointed.    The 
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Wife  came  m  and  said,  "I  have  a  right  under  the  law  to  be  the  adminis- 
tratnx  of  this  estate",  and  we  had  to  bow  to  that,  on  exactly  the  same 
Wieoiy  as  m  connection  with  a  partnership,  because  in  partnership 
Texas  has  the  common  law  of  partnerships,  except  as  modified  by 
statute.    Texas  is  partly  a  common-law  State. 

In  1840  a  statute  was  passed  adopting  the  common  law  except  with 
respect  to  property.  We  made  that  exception  and  certain  other 
exceptions  which  are  not  material  here.  In  partnerships  you  have  the 
common  law  applying  except  as  to  the  ownership  of  property.  The 
community  system  stops  there.  If  a  partner  dies,  the  surviving  part- 
ner has  a  right  to  close  up  the  partnership  affairs;  it  is  analogous,  and 
their  responsibihties  are  identical  in  the  case  of  the  administration, 
except  in  the  case  of  subsequent  marriage  of  the  wife  before  her 
services  as  community  administratrix  are  completed ;  her  powers  ter- 
minate, subject  to  revesture,  should  she  again  become  a  widow  and 
should  the  necessity  for  administration  continue  to  exist.  In  the 
hquidation  of  the  affairs  of  the  community  estate,  all  of  the  com- 
munity debts  stand  against  her  interest  as  well  as  his.  You  have  to 
settle  up  just  Uke  a  partnership. 

Therefore,  you  will  see  that  the  wife  has  an  economic  enjoyment. 
In  that  connection,  I  shall  proceed  a  Uttle  further  to  the  discussion 
here  by  counsel  who  appeared  before  you  and  told  you  upon  that 
subject  that  the  economic  enjoyment  of  the  income  may  be  made  the 
subject  of  the  tax  of  the  person  that  has  the  economic  enjoyment. 
It  IS  very  ob\aous  that  the  wife  has  that  right,  which  is  largely  true  in 
all  these  States.  The  difference  between  them  is  not  very  substantial, 
as  the  Supreme  Court  has  pointed  out.  The  wife  has  a  present  right 
of  enjoyment;  she  has  a  right  to  manage  and  control  parts  of  it;  she 
has  a  nght  to  contract,  place  obUgations  against  it ;  she  has  a  right  to  be 
supported  by  means  of  it;  she  has  a  right  to  have  set  apart  to  her  her 
share  of  it,  if  any  separation  should  occur;  to  devise  it,  and  at  all  times 
she  has  a  right  to  a  legal  or  equitable  action  to  prevent  its  unwarranted 
dissipation.  The  husband  has  no  authority  whatever  to  control  its 
ultimate  disposition  after  death,  and  if  he  disposes  of  it  during  the 
marriage,  the  proceeds  are  hers  just  the  same  as  his,  just  as  in  any 
other  partnership  that  becomes  the  case. 

Therefore,  it  is  seen  that  in  Texas  the  dissolution  of  the  community 
by  the  wife's  death  neither  creates  nor  terminates  her  ownership  of 
an  equal  half  interest  in  the  property.  Her  estate  in  the  community 
18  hable  for  her  debts  and  for  the  expenses  of  the  administration.  She 
has  a  right  to  protect  it  against  waste  or  impairment,  a  right  to  manage 
and  dispose  of  parts  of  it,  which  may  be  changed  from  time  to  time 
and  is  changed  from  time  to  time  by  the  statute.  For  example,  we 
have  a  statute  by  which  the  wife  may  go  through  a  proceeding  in  court 
and  have  the  disabilities  of  coverture  removed  and  thereafter  trade 
and  be  traded  with  as  a  femmesole  and  conduct  a  business,  but  the 
husband  has  a  half  interest  in  that. 

Mr.  Cochran.  Even  though  she  may  be  a  femme  sole  trader? 

Mr.  FuLBRiGHT.  Even  though  she  may  be  a  femme  sole  as  a  trader, 
and  the  community  stands  liable  for  these  obligations  incurred  in  the 
trade,  because  the  theory  is  they  are  trading  for  the  benefit  of  this 
joint-partnership  undertaking. 

You  see  how  real  this  is;  it  is  not  fiction  by  any  means,  and  that  is 
the  reason  we  feel  it  so  seriously  when  an  effort  is  made  to  attack  it. 


When  this  matter  was  before  the  committee  in  1924,  frequently,  in 
the  course  of  conversation  with  members  of  the  committee,  this  would 
occur;  I  said  my  wife  might  run  away  tomorrow  with  the  worst  scala- 
wag in  the  State  and  leave  word  with  her  lawyer  to  get  one  half  of 
everything  we  had,  and  if  I  undertook  in  any  way  to  prevent  it  I 
would  be  tied  hand  and  foot  before  night.  That  is  not  true  in  your 
State;  that  is  not  true  in  Wisconsin,  and  it  is  not  true  in  Nebraska. 

A  great  deal  has  been  said  about  this  character  of  control.  I  am 
not  going  to  repeat  that,  but  I  do  want  to  illustrate  it  a  little  because 
it  is  of  importance.  In  the  authorities  cited  by  the  Government, 
where  control  is  given  any  significance,  it  is  a  control  that  indicates 
a  right  to  enjoyment  in  the  person  who  formerly  owned  the  property, 
and  has  undertaken  to  retain  some  rights  of  ownership  in  it;  control 
connected  with  ownership.  In  the  community  State,  the  control  is 
that  of  an  agent,  and  nowhere  has  the  law  ever  undertaken  to  tax  the 
agent  upon  the  income,  as  his  income,  which  is  in  effect  the  income  of 
his  principal. 

Mr.  Cochran.  May  I  interrupt?  Does  that  theory  of  agency 
f    obtain  in  all  of  the  eight  community-property  States? 

Mr.  FuLBRiGHT.  Absolutely,  and  no  less  authority  than  Mr. 
Justice  Holmes  announced  in  the  case  of  Arnett  v.  Reade,  that  it  was 
an  agency  control.  It  is  announced  by  Chief  Justice  White  in  War- 
burton  V.  White;  it  has  been  reiterated  many  times.  It  is  as  though 
the  Member  who  directed  the  question  has  certain  properties  in  his 
home  State;  he  is  busy  down  here  trying  to  make  laws,  and  he  finds 
someone  at  home  whom  he  trusts  and  he  executes  to  that  individual 
an  exclusive  agency,  a  power  of  attorney  giving  him  the  right  to 
dispose  of  property,  sell  it  and  reinvest,  deal  with  it  as  an  owner, 
the  proceeds,  of  course,  to  be  for  the  benefit  of  the  owner  who  created 
the  agency.  Suppose,  while  that  agent  is  going  ahead  handling  the 
affairs  of  the  Member  and  his  own  affairs.  Congress  should  come  here 
and  propose  a  law  which  is  going  to  say,  **We  are  going  to  tax  this 
agent  in  Pennsylvania  not  only  upon  his  own  income,  but  upon  that 
income  which  is  earned  by  virtue  of  his  efforts  for  you ;  we  are  going 
to  add  that  to  the  income  of  the  agent  and  tax  it  all  to  him."  You 
would  say  at  once  that  is  inequitable,  because  that  income  is  not  his, 
no  matter  how  much  control  he  has  over  it ;  no  matter  how  wisely  he 
has  administered  it  or  how  much  effort  it  took,  it  is  not  his;  the  per- 
son who  had  the  beneficial  enjoyment  of  that  is  the  owner,  who  should 
be  taxed,  and  in  the  community  State  the  wife  has  the  beneficial 
enjoyment  of  it  in  these  and  other  respects  which  I  have  just  denoted. 

The  same  is  true  as  to  trusts.  Reference  has  been  made  to  taxing 
the  trustee.  There  has  never  been  any  pretense  of  undertaking  by 
legislation — not  even  a  proposal — to  tax  a  trustee  on  what  the  trustee 
individually  earns  plus  what,  as  the  trustee,  he  earns  for  the  prin- 
cipal or  the  beneficiary.  The  tax  is  fixed  upon  the  trust,  if  it  is  not 
distributable,  because  that  earning  is  for  the  benefit  of  the  one  who 
is  beneficiary.  If  it  is  distributable,  the  tax  is  fixed  upon  the  persons 
who  get  the  distribution.  That  is  precisely  the  case  that  we  have  in 
the  community  States,  which  you  do  not  have  in  the  common-law 
States.  There  may  be  such  a  thing;  a  husband  may  be  an  agent  of 
his  wife  to  manage  and  control  her  separate  property,  and  j^ou  would 
not  think  of  such  a  thing  as  saying  that  he  had  to  be  taxed  on  what 
he  made  out  of  his  management  of  that  property,  yet  that  is  precisely 
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what  this  bOl  undertakes  to  do,  not  in  all  States,  but  it  singles  out 
eight  who  for  generations  have  followed  that  concept  of  the  basic  law. 
^  It  is  a  very  real  thing,  and  when  the  Ways  and  Means  Committee 
m  1924  sat  over  here  in  the  other  building,  and  this  question  was  put  up 
in  this  way,  I  well  recall  how  a  man  who  was  later  Secretary  of  the 
Treasury  asked  a  number  of  questions  exactly  along  the  lines  of  those 
asked  this  morning.  Mr.  Ogden  Mills  directed  some  very  searching 
and  very  pertinent  questions,  as  these  questions  are  pertinent,  and 
at  the  conclusion  of  that  presentation,  those  gentlemen — I  do  not 
know  that  there  was  any  substantial  dissent— decided  it  was  not  a 
wise  poKcy.  We  did  not  stress  constitutionaHty ;  we  talked  about  the 
basic  pohcy;  we  talked  about  unconstitutionality,  but  we  did  not 
have  the  test  cases. 

After  that,  when  the  Robbins  decision  came  along  in  1926,  this 
dictum  in  there,  where  it  said  that  it  might  be  that  the  elements  of 
control  were  so  complete  that  it  may  be  taxed  to  the  husband.  In 
fact,  I  believe,  it  states  that  "we  believe  Congress  so  intended." 
That  made  a  challenge  to  the  Treasury  Department,  and  some  of  us 
who  had  been  living  with  this  question,  as  Mr.  Dunbar,  Mr.  Hutche- 
son,  and  myself,  were  called  in  and  the  matter  was  discussed  at  the 
Department,  and  they  said,  ''Gentlemen,  we  are  going  to  go  back  and 
assess  income  in  these  other  seven  States  to  the  husband  as  com- 
munity income."  We  said,  **That  means  an  enormous  amount  of 
expenditure  and  effort,  both  on  the  part  of  the  Government  and  the 
taxpayers.  Why  not  let  us  have  some  test  cases  on  this."  After 
certain  conferences  with  the  officials  it  was  decided  to  have  some  test 
cases  to  determine  this  question,  and  that  was  the  inception  of  the 
test  cases  which  went  up  to  the  Supreme  Court.  Also,  at  the  same 
time,  there  was  passed  a  statute,  section  1212  of  the  act  of  1926, 
which  prevented  them  from  going  back  in  any  event  beyond  a  certain 
period,  and  that  was  a  stop-gap. 

The  Treasury  assented  and  the  test  cases  were  tried,  and  from  that 
time  on  the  Treasury  Department  and  the  administration  considered 
it  settled  as  between  ourselves  that  it  would  abide  by  the  result  of 
those  test  cases,  and  in  1928  made  no  proposal  and  in  1932  made  no 
proposal,  nor  did  the  preceding  administration  in  any  way  consider, 
as  far  as  I  have  been  able  to  determine — and  I  have  been  living  pretty 
close  to  this  for  a  good  many  years-— that  the  question  was  still  one 
to  be  thrashed  out.  In  fact,  we  felt  a  sense  of  security  that  Congress 
had  decided  that  since  this  was  our  absolute  ownership,  and  since  this 
control  was  merely  an  agency  control,  that  we  would  not  be  singled 
out  and  made  the  target  of  a  different  principle  of  taxation  from  that 
wliich  obtained  in  the  other  States,  namely,  a  taxation  based  upon 
control  without  ownership ;  not  control  \\4th  omiership  or  some  kind 
of  ownership,  but  a  control  without  owTiersliip. 

Now,  so  far  as  this  agency  is  concerned,  I  may  say  that  another 
illustration  is  that  if  the  husband  becomes  insane,  automatically  the 
wife  becomes  the  manager  of  the  community;  he  is  out;  he  cannot 
manage  it.  If  he  abandons  her  and  runs  off  and  leaves  the  country, 
automatically  she  becomes  the  manager  of  the  community.  If  he  dies, 
she  becomes  the  manager  of  the  community.  She  does  not  have  to 
go  through  and  file  a  petition  in  the  probate  court  to  be  appointed 
community  administratrix.  She  can  go  ahead  and  manage  it.  If  the 
creditors  feel  that  there  should  be  administration,  they  can  demand 


one,  if  she  was  not  properly  managing  the  estate.  She  can  be^re- 
moved  for  malfeasance  in  fraud  of  the  rights  of  the  creditors.  Not 
has  it  ever  been  contended  that  her  succession  to  the  agency  would 
operate  to  destroy  or  impair  the  husband's  ownership  m  half  of  the 
community  and  the  community  income.  The  same  way  around,  he 
could  not  impair  her  interest;  her  heirs  would  assert  their  right  to  that 

Mr.  Hill.  Let  me  ask  you  right  there.  If  the  wife  should  die  with- 
out a  will,  where  does  her  half  of  the  property  go? 

Mr.  FuLBRiGHT.  It  goes  according  to  the  laws  of  descent  and  dis- 
tribution. If  there  are  children,  it  passes  absolutely  to  the  children, 
even  though  they  be  children  of  another  marriage,  or  even  if  they  be 

illegitimate  children.  .  .  j 

Mr.  Shallenberger.  That  seems  different  from  what  was  stated 
before.     What  if  the  children  were  the  children  of  another  parent? 

Mr.  FuLBRiGHT.  It  would  be  the  same;  they  are  her  children;  they 
may  be  by  a  prior  marriage. 

Mr.  Shallenberger.  I  thought  it  was  the  other  way  around. 

Mr.  FULBRIGHT.  They  would  not  pass  to  his  children  in  any  event. 
It  is  her  children,  and  they  have  a  right  to  one  half  of  the  accumula- 
tion, whether  they  are  the  children  of  the  two  spouses  or  her  children. 

Mr.  Shallenberger.  If  her  own  estate,  after  death,  amounts  to 
more  than  $50,000,  does  the  Federal  Government  collect  an  estate 

tax  on  her  share?  ^^  ^      ^  r^  x  i. 

Mr.  Fulbright.  From  the  beginning  the  Federal  Government  has 
taxed  only  the  interest  that  passed.  They  levy  the  estate  tax  if  she 
dies  on  her  one  half.  In  fact,  they  did  that  in  California.  The 
opinion  by  Mr.  Justice  Stone,  when  he  was  Attorney  General,  I 
think,  was  the  one  that  said  they  could  levy  the  tax  on  her  half. 

Mr.  Evans.  Even  before  they  amended  the  statute? 

Mr.  Fulbright.  Even  before  they  amended  the  statute;  yes. 

Mr.  Hill.  The  Government  recognizes  fully  her  ownership  of  that 
one  half  through  the  mere  fact  of  collecting  an  estate  tax  upon  it  at 
her  death. 

Mr.  Fulbright.  Of  course.  ,     ,      i      j, 

Mr.  Hill.  And  it  does  not  collect  an  estate  tax  from  the  husband  s 

half,  if  he  survives?  ,  ,.    ,         ,     i    .  i        t  ^x, 

Mr.  Fulbright.  Let  us  say  the  husband  died  on  the  last  day  of  the 
month,  and  his  salary  for  that  month  had  been  earned.  That  salary 
would  be  community  income.  He  would  have  a  half  interest  in  it. 
Only  one  half  would  be  his  estate,  and  the  same  way  if  she  died,  and 
he  had  earned  the  salary;  it  would  not  be  his;  one  half  would  be  hers 

and  taxed  in  her  estate.  .,      ,  t  • 

But  I  want  to  go  further  and  show  that  while  they  were  Uvmg 
together  the  economic  enjoyment  and  benefits  which  counsel  have 
referred  to  rest  in  the  wife,  and  she  is  empowered  with  legal  nghts  of 
action  by  which  she  may  protect  those  interests.  Miss  Carloss,  m 
her  excellent  presentation  in  which  she  went,  in  a  limited  way,  into  this 
situation,  stated  that  equitable  remedies  would  apply  in  the  State  of 
Texas.  I  am  going  a  little  further  and  point  out  in  detail,  so  the 
committee  will  understand  this  is  not  a  fiction;  so  when  they  talk  about 
it,  as  the  counsel  for  the  Government  did,  that  they  can  divide  the 
husband's  income,  it  is  not  a  fact.    He  cannot  divide  his  income. 
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St  i7hUw'.il!»*'^f  r'"'"T'y-Pr«P^'-ty  state  has  to  report  every 
\x    r^    income,  if  he  complies  with  the  law 

Mr  Fm  «»t''„/?."^'"^/'"''  ""'^  ""^  '»«"'«f  ^'>at  he  earns  is  his. 
vou  are  S  nrin  i"^  ""'  T  «f '""Ption.    That  is  the  difficulty 
oeXnl      Tt  L^  °  oommon-law  terms,  if  you  pardon  me  for  being 
Faw      Tt  noL  •  ''"^"'"."'g;  't  »  °ot  an  assumption;  it  is  the  propertf 

or  she  i^  wJrWnr    ^•«}^''*"««  "ndfj  that  law,  when  he  is  working 
or  sne  is  working  it  is  theirs,  one  half  vested  in  each   with  the  riirht 

Mr'  C^^.TM^^  "^^^  *«  'h^  maintenance  of  th^  femily       ^^* 

about  it;  it  is  a  fact;  theC^s^jr/t  is  one^half  his'""  *''''^"°*  ''^^"'"^ 
Uw  ri.h"*^"'!!^'^-    ^  "°<lerstand  that,  but  it  is  that  very  workinc  of  the 

Mr  Ft^i'^:  %^  ""'•q^hty  that  we  are  seeking  To  coK 
thirTir  i/IT'w  /  ;  \f'  ''V*  ""*  «"  inequalities  arc  unjust  The 
thmg  is  if  It  IS  actually  only  one  half  his,  and  in  the  other  Stitet  it 
IS  actually  all  his,  you  arc  not  dealing  unequal'v  'wth  rhcm  ?f  vn  ! 
tax  every  person  on  what  is  his.  As  I  was  Sin"  out  in  «'ll  ff  pco 
illustra  ions,  not  only  is  half  not  his  but  the  X  nmy  go   nth  "e  and 

safa^  she'mavlf-^"  "*  '^^  ^^  T«*«  obligation-I against  it  The 
salary  she  may  have  may  be  a  sma  1  salary.    She  mav  o-o  dn«-r,  tr,A 

SeTa^Tnav'thr™^!*"  ^"V^  'A  -^  whef  the"  fcome 
tiiem  tosdio^oT  inH  «1I  fwT  ''"^  the  children's  clothes  and  send 
mem  10  scnool,  and  all  that,  because  the  theory  is  the  \v\to  U  n« 

Zd'th?^"*  \\'  ^Tl^^  institution.  She  has  the  rZr^^g  oFtheTh  Idr^n 
and  she  has  the  taking  care  of  the  home;  she  is  prolidine  for  th^r 

bardtTillbgth/y  frf  '^^^  ^''  the'necessa^irwhe?  !he  t" 
uaua  IS  immg  tne  soil.     It  is  as  important  to  society  that  t}i«t  ror. 

moCy  t^au^'after^*'"  V^  '^  ''"''  'he  husband  stll  i:^ 

the  famdy  as  a  social  institution.  That  is  the  theory  d^o,,r^«w  ft ;! 
as  sacred  to  us  as  that  of  mother.    Those  rights  areTornt^elercised- 

luXl^lA'J^Tt:'''^  ^"  ''^"'  »'  ^"^^^  ^"  ™  -  tSfty; 

oldti^e^mXr '"''"•  ^""  '^•'  ""'  "'*""  *"  ^^'  y«-  "1--  to  the 

Mr,  FULBRIGHT.    No.  sir*  I  ihinh  fhf*  rr,r^A^y^  «.^*U  1    . 

pat  deal  to  assist  theiVru^LnXand  i^^t^dZ^ntl^^^^^^^ 
husbands  would  not  be  very  far  if  it  were  net  for  Xm   » f^  t         ij 

"1  wa;V^^nir^,I?[  to  make  somr^Ivstra!io'nf "'  ""'  '  "*'"''* 
1  want  to  talk  a  httle  more  about  the  inennfllitv     Tr,  ♦!,„„„ 

mumty-property  States  it  has  already  be^nCnted  out  how  iT"" 
^visions  of  property  and  income  can^belSaltyfiZ  about    Tn 
the  other  States,  the  property  is  transferred^  and  the  Idves  file  seoa 
rate  returns.     PartnersWps  are  formed  in  a  ereat  manv  St«vl!     ^a 
lUustration  was  given  of  such  a  partnerJldp  ifvi^Zylherl  ^  -.« 
came  before  the  Board  of  Tax  Apoeals  and  wnVlfw  «       •        j*^ 
where  two  husbands  took  their  i^vesTn  «s  ntrnp  J  tf  acquiesced  in, 
tinuing  to  run  the  business  anTrhe  ^ves^dS  £  ^n?^^^^^^^ 
had  vested  in  their  wives  a.  one  half  intere^rinfJ;^        !  that  they 
was  sustained.     That  can  be  doL  i^  P™  ta^^  ft  It'^'lff'^'  •  * 
Nebraska  and  it  can  be  done  in  Wisconsin  fn7^!^.'     •.  •"  ^^-  *^"'^®  ™ 
to  a  greater  or  less  degree  i^  KiS  of  property       ""  ^""^  *^"°' 


When  a  man  has  accumulated  a  lot  of  property,  if  he  has  a  proper 
sense  of  responsibility  to  his  family,  he  will  set  property  aside  to  care 
for  them.  The  tax  law  has  probably  encouraged  some  of  them  to  do 
more  than  they  would  otherwise  have  done.  When  you  go  to  figure 
on  inequality,  we  have  to  take  that  element  into  consideration.  That 
has  not  been  done  in  any  of  the  estimates  that  have  been  made  by  the 
Treasury  Department.  They  estimate  how  much  more  income  would 
probably  be  derived  if  you  tax  the  income  of  the  husbands  instead  of 
having  it  taxed  as  it  is  owned,  but  to  determine  the  inequahty,  you 
should  make  the  survey  to  determine  the  extent  to  which  already  in 
the  other  States  divisions  have  been,  are  being  and  may  continue  to 

be  accomplished.  r    v     i^ 

For  example,  if  you  look  at  the  statistical  reports  of  the  Comnais- 
sioner  of  Internal  Eevenue  they  will  indicate  that  in  the  noncommu- 
nity  propertf  States  there  is  a  substantial  amount  of  savings  effected 
by  such  property  divisions.  For  example,  during  the  year  1927,  the 
average  net  income  returned  by  wives  fiUng  separate  returns  m  the 
State  of  Texas  was  $3,565,  while  m  the  adjoining  State  of  Oklahoma 
it  was  $8,475.  If  you  take  the  total  of  the  income  in  the  community 
incomes  of  the  wives  and  those  embody  only  separate  incomes,  and 
compare  them  in  Texas  and  Oklahoma,  they  will  run  pretty  much 
the  same.  Conditions  in  Texas  and  Oklahoma  are  largely  the  same; 
they  both  primarily  produce  agricultural  products,  livestock  and 
petroleum.  Those  are  the  basic  industries  of  those  States,  yet  there 
is  little  difference  in  the  distribution  of  the  tax  burden  in  those 

States.  ^  111 

If  we  take  Louisiana  and  Arkansas;  those  two  States  have  largely 
the  same  industries;  they  raise  more  cane  in  Louisiana  than  in  Arkan- 
sas, but  they  have  Helena  in  Arkansas,  if  you  will  pardon  the  pun. 
The  average  net  income  returned  by  wives  filing  separate  returns  in 
Louisiana  was  $3,602  and  in  Arkansas,  $8,235.  If  we  turn  to  the 
Eastern  States  it  will  be  found  that  the  separate  returns  of  wives  run 
into  verv  large  figures  and  the  averages  run  very  high.  In  New 
York,  the  average  for  1927  is  more  than  $14,234,  and  m  Delaware 
it  was  $22,696. 

Mr.  Hill.  What  are  those  figures? 

Mr.  FuLBRiGHT.  That  is  the  average  amount  of  income  returned 
by  all  the  wives  making  separate  returns  in  those  States.  The 
average  for  all  individuals  was  much  lower  than  that,  something 
around  $500.     In  Pennsylvania,  it  was  about  $12,000 

Mr.  Shallenberger.  '^Have  you  the  figures  on  the  total  number? 

Mr.  FuLBRiGHT.  A  larger  number  of  returns,  of  course,  have  been 
made  bv  wives  in  community  States.  In  all  of  the  community  States, 
except  California,  the  amounts  retm-ned  by  the  wives  in  separate 
returns  is  substantially  less  than  in  the  eastern  States,  and  also  the 
amounts  returned  b^  them  as  community  mcome  in  separate  returns 
is  substantially  less.  CaUfornia  is  a  very  rich  State  and  is  more 
comparable  with  New  York. 

Mr.  Cochran.  You  will  agree  tliat,  maybe  due  to  accident,  there 
is  more  wealth  in  New  York  than  m  some  of  the  community-property 

States.  .    •    J  n* 

Mr.  FuLBRiGHT.  There  is  no  way  to  state  what  it  is  due  to.  Cer- 
tainly, some  is  due  to  the  division  o*f  property.  When  you  talk  about 
a  saving  of  an>  amount  of  money,  you  are  not  measuring  inequality. 
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You  are  taJkmg  about  people  going  into  the  surtax  rates;  the  inequalitv 
hm  been  largely  taken  up  through  what  they  have  done  and  what 
they  may  continue  to  do.  The  gift  tax  has  relatively  little  effect: 
they  can  still  save  more  in  income  taxes  than  tHe  amount  of  the  gift 

Here  is  anotlier  thing;  I  wiU  give  some  1927  figures;  in  the  eio-ht 
commumty-property  States,  in  1927,  the  total  amount  ot  commumtv 
mcome  returned  by  wives— and  that  is  dealing  only  with  those  where 
there  was  over  $5,000,  because  that  is  the  way  the  Government  keeps 
statistics—amounted  to  $154,637,158.  Now,  that  was  only  sixty- 
nine  hundredths  of  I  percent  of  tne  total  net  income  returned  by  all 
individuals  throughout  the  country,  or  approximately  two  thirds  of 
1  percent. 

Mr.  CocHEAN.  That  was  $154,000,000? 
.   Mr.  FuLBRiGHT.  $154,000,000  of  community  income  by  the  wives^ 
m  all  the  eight  community  States. 

Mr.  Shallenberger.  Have  you  figures  to  show  how  much  was 
reported  by  wives  m  noncommunity  States? 

Mr.  FuLBRiGHT.  In  New  York  alone,  for  that  same  year,  the  wives^ 
falmg  separate  retxmis  reported  $384,269,000,  or  more  tham  two  and  a 
naif  times,  m  New  York  alone. 

Mr.  Shallenberger.  In  what  year  was  that? 

Mr.  FULBRIGHT.  In  1927.  That  was  more  than  two  and  a  half 
times  the  gross  amount  of  community  income  return  filed  by  the  wives 
m  the  eight  community  States. 

Mr.  Shallenberger.  How  did  the  population  compare?  Are 
there  more  people  in  the  eight  States? 

Mr.  FuLBRiGHT  There  are  more  people  in  the  eight  States  than 
there  are  m  New  York.  We  will  admit  that  incomes  are  higher  in 
the  East,  too. 

In  Pennsylvania,  the  wives  in  their  separate  returns  returned  over 
$107,000,000,  or  more  than  two  thirds  as  much  as  in  all  of  the  eight 
commumty  States  together.  In  Illinois,  $101,000,000;  Massachu- 
setts nearly  $80,000,000.  That  is  a  very  important  thing.  In  these 
four  States  alone,  for  1927,  in  the  separate  returns  of  wives,  there  was 
a  total  of  $673,187,000  of  income  returned  separately  by  them,  and 
this  was  nearly  four  and  a  half  times  as  much  as  the  total  community 
mcome  returned  by  the  wives  in  the  eight  community  States. 

In  the  Httle  State  of  New  Jersey,  there  was  $58,728,831  so  returned, 
while  m  Ohio  there  was  more  than  65  million  and,  by  the  way  in 
Ohio  they  averaged  about  $13,000  each  and  in  Pennsylvania  about 
$12,000  each.  You  see,  when  you  get  into  the  surtax  brackets,  do 
not  forget  these  people  know  what  they  are  doing,  and  the  wives  are 
making  then-  returns  and  there  is  not  that  inequality  which  yoa 
thought  was  there,  because,  when  you  come  to  measure  inequaUty 
you  have  in  some  way  to  take  care  of  that  in  the  equation.  Let  me 
give  other  figures,  taking  1927. 

Mr.  Shallenberger.  Why  do  you  take  1927  and  not  more  recent 
years? 

Mr.  FuLBRiGHT.  Because,  I  think  Mr.  Parker  stated  that  he  would 
not  consider  1928  and  1929  as  representative  years.  They  were  much 
above,  in  the  amount  of  income,  and  in  1932  it  was  below.  For  the 
Southwest,  1931  is  a  good  year  to  take.  I  am  going  to  give  some  1931 
figures,  because  the  depression,  which  started  in  the  fall  of  1929  had 
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not  affected  the  far  West  and  the  Southwest  in  1931  as  it  had  in  otiher 
sections  of  the  country.  The  community  income  in  the  eight  States 
in  1931  was  not  much  less  than  it  was  in  1927. 

Mr.  Shallenberger.  I  have  asked  this  once  before,  and  you  have 
stated  that  the  State  of  California,  and,  I  think,  the  State  of  Texas 
are  comparable  to  some  of  the  larger  Eastern  States,  like  Pennsylvania 
and  New  York.  Have  you  figures  to  show  how  many  wives  make 
separate  returns  in  New  York  and  Pennsylvania,  as  compared  with 
the  community-property  States  of  Texas  and  California? 

Mr.  Fulbright.  In  New  York,  27,067  wives  made  returns  totaling 
$384,268,916.  In  the  three  States  put  together,  Louisiana,  Washing- 
ton, and  Texas,  there  were  2,026  returns  by  married  women;  that 
includes  those  who  made  separate  returns,  or,  about  two  thirds  of 
the  number  in  New  York  alone. 

Mr.  Shallenberger.  Let  me  get  that  again.  Your  figures  show 
that  in  the  States  of  New  York  alone,  there  were  more  wives  who 
reported  their  incomes  separately  than  in  the  three  States  you 
mentioned? 

Mr.  Fulbright.  By  more  than  7,000.  Of  course,  there  are  many 
more  in  New  York  than  in  the  other  States.  I  do  not  have  Pennsyl- 
vania before  me,  but  in  Massachusetts,  there  were  7,857  who  reported 
in  separate  returns  $79,754,430,  averaging  $10,150  each.  The  average 
in  Texas,  including  only  those  having  over  $5,000  was  $8,990.  In  the 
State  of  Washington,  it  was  $7,719  and  in  Louisiana  it  was  $9,107. 
In  Oklahoma  the  average  was  $8,475;  Arkansas,  $8,235;  and  in  Ten- 
nessee, $9,044. 

We  are  taking  the  States  in  the  same  territory,  and  it  shows  that 
there  is  not  this  enormous  disparity  or  inequality  that  we  have  been 
talking  about. 

Mr.  Shallenberger.  That  is  the  amoimt  of  the  net  income 
reported  in  their  returns? 

Mr.  Fulbright.  Yes,  sir;  only  those  who  filed  separate  returns. 
In  1931  we  have  quite  a  similar  picture,  only  the  incomes  are  muck 
lower.  I  mentioned  the  three  States  of  Louisiana,  Washington,  and 
Texas,  as  contrasted  with  New  York  and  some  of  the  Eastern  States. 
In  those  States  there  were  14,551  married  women's  returns  made, 
including  all  of  the  separate  incomes  and  those  of  community  income, 
the  latter  being  only  those  where  more  than  $5,000  is  involved,  whereas 
in  New  York  there  were  18,841  and  in  Massachusetts  6,322. 

Mr.  Shallenberger.  Making  separate  returns  by  the  wives? 

Mr.  Fulbright.  Separate  returns  by  the  wife;  they  make  no 
community  returns.  The  average  income  return  for  the  three  States, 
Louisiana,  Washington,  and  Texas,  was  $6,664,  and  the  average  for 
Massachusetts  was  $6,473.  We  are  getting  pretty  close  there.  The 
average  for  Oklahoma  was  $5,767;  very  little  difference.  The  aver- 
age for  New  York  was  $8,545. 

Here  is  another  thing;  in  1931  the  total  amount  of  income  returned 
by  wives  in  community-property  States,  which  included  all  this 
community  income  in  separate  returns,  was  $146,520,000,  and  those 
constitute  1.07  percent  of  individual  income  of  the  income  returned 
per  return.  In  the  eight  separate  States  the  average  of  the  separate 
returns  was  $7,124.  The  average  per  return  of  wives'  separate  re- 
turns for  the  4  States  I  mentioned.  New  York,  Pennsylvania,  Massa- 
chusetts, and  IlUnois,  was  $8,540,  and  those  4  States  returned  $303,- 
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eight  commumty  States.     I  am  talking  about  what  the  wives  retumerf 
separately  in  those  States.  reiurnea 

In  New  York  alone,  inl931,  married  women  returned  $160  993  000 

aLZnT^f^"*'*''"^'-**""  •""•"■"  *'»»''  $14,000,000  in  e.xcets  o    the  en^S 
amount  of  commumty  mcome  returned  in  all  of  the  eight  States 

I  am  pvmg  that  to  show  that  there  is  something  to  what  we  have 
been  talking  about;  that  there  is  not  tliis  big  inequafitytLtyo"  speak 

You  take  where  the  property  amounts  to  something  it  has  aWndv 
been  divided;  the  lawyers  of  those  people  have  not  been  asleep   S 
Aey  are  not  asleep.     Do  you  mean  in  Massachusetts  thevwou?d  not 
Tf  r'^rf'  *••"*  situation?    I  do  not  know  that  it  is  so  bad^a  ter  dl 
If  I  were  m  a  common-law  State,  I  would  transfer  to  my  wife  for  mv 

Jldtwot  .H^^'^f  t^T^i^y  *"  't?  ^°.*^''*  they  could  r  cared  for^ 
Md  I  would  do  It  Whether  we  had  an  income  statute  or  not  Their 
arra,n^ement8  are  for  the  benefit  of  them,  and  you  are  not  going  to  do 
anything  about  it  except  by  the  little  amendment  to  theSt  that 
W^  m  a  trade  between  husbands  and  wives  will  not  be  recSized 
but  these  property  nghts  have  alreadv  been  fixed.  They  canTt  ad ' 
just  losses  themselves;  that  is  all  right.  We  cannot  adJ.sUo^  as 
between  ourselves  m  communitv  States;  we  never  cou  d  therare 
joint  losses;  one  half  is  sustained  by  each,  absolutely  '    ^ 

sentitive  Ttt  T™"! ''  "  n*"**  1^^^  ^  ^'*"t.  ^  'n^"****"-  A  repre- 
Sart  fi^,,^  Il»t  .T*^"^  Department  stated-I  do  not  have  the 
fn  fKn  B^  r  V'T  7^  *  "^''t*,™  percentage  of  income  returned 
to  SeaLrl%r„  *^^i"°'^  ^  ^T^""^  i  **>'  ^^"^^  P«'<^-  That  is  no  way 
tor^  nf  TwB*^^'^"''^  ■.  ^  l'"^^  «"*  8  States  in  the  general  teni 

&ia  f^loraSrn.T*^  ^***""'  ^Ij-^nsas.  Oklahoma,  Kansas, 
^lebraska,  Colorado,  Utah,  Oregon,  and  Montana.     I  took  this  vear 

nptlonl^Tn  J^*  although  they  returned  4.4  percent  of  the  total 
net  income  of  all  the  countiy,  they  only  paid  2.18  percent  of  the  tflTP« 

?CJ  ?T^  ^'**"?  *^xf  '^.  -^°"  ^  Nebraska  a?^  not  plivou, 
share  of  the  taxes?    No.     There  is  a  difference  in  the  amoimt  of  the 

k  "rr^r**-^"!^  ^^^^  ^^^y  *?^«"  '^^  •'""'^^'^  as  a  whofe  and  LerSe 
It,  throwmg  m  New  York  and  Pennsylvania,  it  is  unfair  to  use  th«? 

Stl.e^s^av'^"''""'  '°  """^"^  the  Wence  in"the  amo^  tE 
adlrf'^lf  ~^^«-  ^''i^*-  ^^"^^  *»•«  time  when  we  ordinarily 

fcn^^  ^otuan^^^-di^rsnisSr  ^^'  ^' 

m-'  nn?''wri/  ^^"^  ^I^^  *'""?y  to  discuss  these  conditions. 
«f  o^mB^'i';  Would  you  prefer  not  to  be  under  stress  and  make  you^ 
statemrat  at  the  next  sittmg  of  the  committee? 

Mr.  FuLBBiGHT.  I  would  prefer  to  do  that-  I  am  siirp  1  ran  ^^t 
through  m  30  minutes.  Please  let  me  tell  you  tysK^yJu  rece^^ 
Do^tZ  Tf^:i^^  '^'  statements  made  by  my  fellow  counsd  that  the 
position  of  the  Government  is  that  income  can  onlv  be  taxed  to  the 
person  that  ateolutely  owns  that  income.  I  think  their  contontion  is 
It  can  be  taxed  on  control.  They  have  cited  certainTutSeTnd 
I  want  to  meet  them  on  that  ground.  I  think  I  can  convince  thk 
committee  that  it  cannot  be  done  on  the  character  of  comroTfh«t 
exists  m  the  community  States.  vuaracier  oi  control  that 

Mr.  Cochran.  That  is  important. 


Mr.  FuLBEiGHT.  It  is  important,  and  it  has  not  been  touched.  I 
Lave  recognized  that  difference  j and  you  have  recognized  it,  Mr. 
Coclu-an.     That  is  the  thing  I  would  like  to  discuss. 

Mr.  Shallenbebgee.  I  will  have  to  state  that  I  have  had  a  conver- 
sation with  Mr.  Doughton  and  he  wants  a  meeting  of  the  full 
committee  tomorrow.  We  will  have  to  adjourn  until  Wednesday. 
We  will  adjourn  until  10  o'clock  Wednesday  morning. 

Mr.  Evans.  The  chairman  asked  me  whether  or  not  the  California 
Constitution  had  any  provision  affecting  the  community  interests. 
At  that  time  I  was  unable  to  say  definitely.  I  was  under  the  impres- 
sion that  it  had  not.  I  have  since  examined  the  constitution  thorough- 
ly and  I  find  that  there  is  no  provision  relative  to  community-property 
interests.  There  is,  however,  this  section  of  article  XX  of  the  Cali- 
fornia Constitution,  which  states: 

All  property,  real  and  personal,  owned  by  either  hxisband  or  wife  before  mar- 
riage and  that  acquired  by  either  of  them  afterwards,  by  gift,  devise,  or  descent 
shall  be  their  separate  property. 

That  is  the  only  expression  affecting  the  interests  of  husbands  and 
wives  in  the  Constitution  of  California. 

Mr.  Shallenbeeger.  We  will  adjourn  until  10  o'clock  Wednesday 

morning. 

(Thereupon,  at  12:30  p.m.,  the  committee  adjourned  until  Wed- 
nesday, May  9,  1934,  at  10  a.m.) 
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WEDNESDAY,  MAY  9,  1934 


House  of  Representatives 
Subcommittee  of  the  Committee  on  Ways  and  Means, 

Washington^  D,C. 

The  subcommittee  met  at  10  a.m.,  Hon.  Ashton  C.  Shallenberger 
(chairman)  presiding. 
Mr.  Shallenberger.  The  committee  will  be  in  order. 
Mr.  Fulbright  will  resume  his  statement. 

STATEMENT  OF  E.  C.  FITIBEIGHT— Ecsnmed 

Mr.  Fulbright.  Mr.  Chairman  and  gentlemen  of  the  committee, 
when  the  session  was  concluded  on  day  before  yesterday  I  made  a 
statement  which  was  not  quite  what  I  intended  to  make.  I  stated 
that  I  did  not  agree  with  my  fellow  counsel,  who  stated  that  the 
contention  of  the  Government  here,  or  the  admission  of  the  Gov- 
ernment, was  that  income  tax  must  be  based  on  ownership.  I  think 
that  that  statement  has  been  made  by  some  of  the  representatives 
here,  and  I  thought  I  saw  a  shake  of  the  head  by  the  Government 
representative  at  the  time. 

What  I  wish  to  do,  gentlemen  of  the  committee,  is  to  make  clear 
what  I  conceive  to  be  the  contention  of  the  attorneys  who  have  made 
arguments  in  support  of  the  proposition  that  your  bill  might  be  held 
to  be  constitutional.  They  do  not  say  that  the  Congress  must  tax 
income  based  upon  ownership  as  defined  by  the  State  law. 

Mr.  Shallenberger.  Who  do  not  say  that? 

Mr.  Fulbright.  I  am  trying  to  distinguish  or  to  set  forth  what  I 
conceive  to  be  their  statement. 

Mr.  Shallenberger.  You  are  not  referring  to  the  Supreme  Court? 

Mr.  Fulbright.  I  am  talking  about  my  fellow  counsel  here,  Mr. 
Stam,  for  instance. 

Mr.  Hill.  May  I  suggest  that  that  is  a  little  confusing  to  me,  I 
do  not  know  to  whom  you  are  referring,  whether  you  are  referring 
to  the  men  on  your  side  of  the  table  or  those  who  are  sponsoring  the 

bill. 

Mr.  Fulbright.  I  know  that  in  their  presentations  Judge  Don- 
worth,  Mr.  Summers,  and  Mr.  Dunbar  all  drew  the  distinction  here 
that  the  control  in  the  community-property  State  is  merely  an  agency 
control  and  is  not  related  to  the  ownership. 

It  is  not  an  ownership  control.  I  did  not  understand  them  to  state 
what  I  have  stated,  but  there  have  been  statements  here  to  the  effect 
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that  the  Government  concedes  that  you  cannot  tax  control  as  such    I 
do  not  understand  that  to  be  conceded  by  the  Government. 

I  understand  that  their  position  is  that  where  that  control  carries 
with  It  the  right  to  the  economic  enjoyment  of  the  thing  controlled, 
then  Congress  has  the  constitutional  power  to  tax  that  character  of 
control. 

In  other  words,  as  expressed  in  the  dictum  which  was  read  by 
counsel  m  the  Robbms  case,  that  said  that  the  husband  had  unfet- 
tered  control  to  do  with  it  as  he  pleased ;  and  that  if  that  be  the 
character  of  the  control,  that  gives  the  husband  the  right  unfettered 
to  do  with  It  as  he  pleased  and  that  is  equivalent  to  a  species  of 
ownership,  you  might  say,  which  can  be  taxed  by  Congress. 

And  I  am  inclined  to  believe  that  there  is  something  in  that  view. 
What  I  wish  to  point  out  and  did  point  out  in  the  last  session  is 
that  this  is  not  an  unfettered  control.  I  wish  at  this  time  to  refer 
to  the  decisions  here  which  were  cited  by  counsel  of  the  joint  com- 
imttee,  to  show  that  they  do  not  in  any  sense  deal  with  the  character 
of  control  which  is  embraced  in  this  proposition. 
/o?i^?T  o^  the  earliest  cases  they  cite  is  that  of  Corliss  v.  Bowers 
izbl  U.b.  176),  which  was  the  case  of  a  revokable  trust.  There  the 
party  owned  the  property.  He  granted  it  to  a  trustee.  He  reserved 
the  right  to  recall  it,  or  change  it,  or  enjoy  it;  he  had  not  parted 
with  nis  title  and  control. 

In  other  words,  he  had  a  control,  but  his  control  was  coupled 
with  that  ownership  which  he  had  not  entirely  released. 

In  other  words,  the  beneficiary  did  not  have  a  title  that  could  be 
taken  out  and  sold  and  passed  on  as  the  title  of  the  beneficiarv  or 
the  grantee.    He  still  had  it. 

Now,  that  kind  of  control  is  a  control  which  is  a  part  of  the 
ownership  right  still  reserved  and  can  be  carried  back.  Congress 
has  all  along  sought  to  prevent  tax  evasions  of  various  kinds  that 
come  about  because  of  a  partial  disposition  of  property  producing 
the  income,  by  which  the  party  who  has  parted  with  it  still  has 
some  right  to  prevent  the  adverse  party  from  enjoying  it. 

The  strongest  case  on  the  trust  was  the  very  recent  case  of 
Eetnecke  v.  ^mitk  (289  U.S.  172),  decided  April  10  last  year  by 
the  hupreme  Court.  "^ 

In  that  case,  the  gi-antor  creating  the  trust  granted  the  property 
conveyed  the  property  to  the  trustee  for  the  use  and  benefit  of  sonie 
members  of  his  family,  I  believe—I  have  forgotten  the  exact  facts— 
but  reserved  the  right,  acting  in  conjunction  with  the  trustee,  to 
revoke  or  alter  the  same.  Apparently  he  thought  he  was  gettino- 
around  this  other  situation,  because  it  was  not  wholly  within  his 
power  to  revoke  it,  but  it  was  in  the  power  of  the  agency  which  he 
had  created,  the  trustee,  and  it  was  not  in  the  power  of  the  adverse 
party  to  prevent  him  from  revoking  it. 

That  was  pointed  out  very  clearly  by  the  decision  of  the  Court,  by 
Mr.  Justice  Eoberts,  in  whch  he  went  back  and  referred  to  Reinecke 
Y,  Northern  Trust  Co.  (278  U.S.  339),  which  construed  section  402 
of  the  Revenue  Act  of  1921,  which  included  within  the  sweep  of  a 
transfer  tax  any  mterest  of  which  a  decedent  had  at  any  time  made 
a  transfer  or  created  a  trust  intended  to  take  possession  or  enjoyment 
at  or  after  his  death.  ''  ^ 
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He  points  out  that  in  that  case  the  tax  was  upheld  as  applied  to 
the  corpus  of  the  trust  over  which  the  grantor  had  sole  power  of 
revocation. 

It  was,  however,  condemned  as  to  those  where  the  revocation  was 
dependent  upon  joint  action  of  the  grantor  and  the  beneficiary,  for 
the  reason  that  the  interest  of  the  beneficiary  was  adverse  and  the 
grantor  was  unable  at  will  to  alter  or  destroy  the  trust. 

Then  he  goes  on  to  distinguish  this  case;  he  said  in  this  case,  the 
Reinecke  case,  the  adverse  party  to  whom  the  property  is  conveyed 
or  for  whose  benefit  it  is,  has  it  not  within  his  power  to  prevent  the 
estate  from  going  right  back  to  the  grantor,  and  the  mere  fact  that 
the  trustee  has  to  agree  that  it  go  back  to  the  grantor  does  not  help 
the  situation,  because  still  the  grantee  has  not  yet  a  title  which  the 
grantee  is  entitled  to  enjoy. 

I  may  illustrate  that  in  this  manner,  if  you  will  pardon  a  personal 
illustration.  Suppose  I  make  one  of  you  gentlemen  a  trustee  for  the 
benefit  of  another  one  of  you  gentlemen,  and  provide  there  that 
that  might  be  revoked  by  my  trustee  and  myself. 

The  person  who  has  the  benefit  of  that  income  or  property,  if  he 
undertakes  to  sell  it,  and  should  go  to  one  of  you  and  try  to  sell  it, 
would  be  told,  "Why,  you  have  no  title.  You  have  nothing.  I 
would  not  be  buying  anything  from  you.  Why,  do  you  know,  it 
might  all  be  taken  away  from  you  without  your  consent  and  despite 
anything  that  you  may  do?  They  have  only  given  you  something 
with  a  string  to  it." 

That  is  what  Congress  was  trying  to  get  at  in  those  cases. 

Now,  when  we  come  down  to  the  question  of  control,  there  was 
the  control  still  in  the  grantor  who  first  owned  the  property,  the 
control  of  an  owner,  with  the  right,  without  the  consent  and  over 
the  protest  of  the  adverse  party,  to  take  the  enjoyment  away  from 
him  and  revest  it  in  himseli. 

You  do  not  have  anything  like  that  in  the  community-property 
system.    It  is  an  agency  control. 

Mr.  Shallenberger.  Mr.  Fulbright,  the  case  that  you  are  discuss- 
ing, did  that  arise  in  a  community-property  State  ? 

Mr.  Fulbright.  No.  That  was  not  involved.  Of  course,  it  would 
be  the  same  principle  if  you  did. 

Mr.  Shallenberger.  I  thought  you  said  that  the  situation  you  were 
discussing  could  not  arise  in  a  community-property  State? 

Mr.  Fulbright.  No.  What  I  meant  to  say  was  that  in  the  case  of 
community-property  control — I  did  not  make  myself  clear  on  that — 
this  principle  would  be  exactly  the  same  no  matter  in  what  State  it 
was  applied.  If  I  undertook  to  do  something  like  that,  for  instance, 
I  could  no  more  convey  my  property  and  keep  a  string  to  it,  as  Mr. 
Summers  said,  in  a  community-property  State,  and  get  away  from 
the  tax,  than  I  could  in  any  other  State. 

Mr.  Cochran.  May  I  interrupt  you  to  ask  a  question? 

Mr.  Fulbright.  Surely. 

Mr.  Cochran.  Taking  your  hypothetical  case,  is  it  your  contention 
that  Congress  could  not  pass  a  law  taxing  the  income  in  the  hands 
of  the  trustee,  because  the  trustee  has  the  management  and  control? 

Mr.  Fulbright.  That  is  correct.  In  other  words — I  illustrated  it 
the  other  day  by  just  taking  the  case  of  an  exclusive  agent.  Congress 
could  not  pass  a  law  taxing  that  agent  personally. 
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Mr.  CocHKAN.  Oh,  no. 

Mr.  FuLBMOHT    That  is  what  it  would  amount  to. 
D.^  ;  r^^'Ji..  K**  '!k°^  '^I"''*  ^  '^^^^    '"^^ther  Congress  could 
a^n^mVinThfl,^r./^l^i''f'*='i  ''"^  ^^'"^  y»"  mention,  taxing  the 
mZTl^  ol}   ^\u^^^^  !i:"^*^  ^<=*"^  tlie  trustee  has  the  manage- 

iSr   ^    control ;  that  is  the  question.  ^ 

is  ^iilS^o^!!:5±  I  understand  the  case  you  refer  to,  my  answer 

when  th^^^^"-     ''•'^''*"^  ^^"''^  y^"  ^""Id  ^  t'^'^ing  the  trustee 
When  the  economic  enjoyment  was  somewhere  else.    That  control  i« 

Thati:  tK  r^^^'^^^'l  the  economic  enjoy^menfo/the  hfng 
refeL  to  in  «^1!*k  °*  *'°°*"''  *•"**  I  understand  the  Government 
lmoJ^tih.,r^  ^"^^  '^?py  '=°°*''°^-  They  do  not  contend  for 
^,Tr^^      u'  ^^"ngress  could  go  out  and  tax  an  attorney  out  here 

^ro  J^."^*  ^"^  "P^°  •»'"  P«'^''"«l  '"<=»">«  P'"s  the  incle  of  the 
^T^^r,,"'  m"T'  ^*"'  y.""-.  They  do  not  contend  that  at  alL 
sa,rht^i'  *^"y  I  sugg^,  if  the  trustee  should  be  required  to  pay 

?^taL7nt.'  "^  P"^  ""*  **'  *^^  *™^*  *-*^  -<*  -*  -t  of  hi^ 
Mr.  CocHBAN.  Oh,  yes;  that  is  what  I  meant,  Mr.  HiU. 

^mputeZrthit*  maTnT  ^*""^  '''*°*'"^  *'''*  *'^"'  ^'^^  *"-  ^'"'»  «- 
Mr.  CocHiUN.  Y^;  but  that  is  solely  for  tax  purposes. 
Mr.  Fm,BRioHT.  For  tax  purposes.  ^    '^ 

Mr.  Cochran.  Yes. 

on^L  Jir"T^h«  *?"•  *«**  5**^^'?'  ^'  **«^  P"*  tl»«  t«  on  h™,  not 
over  wWh'hP  W=^li'  ^^'^  ""  •'™'  ''".^'^  '"'='>me,  plus  the  income 
tex  is  fixed  on.  '        ^"^  "**  ^''^  P'*^*^    ^hat  is  what  the 

In  other  words,  it  may  be  stated  in  this  other  way:  It  would  add 
h^  individual  income  to  his  trustee  income,  and  make  him  oav  a 
higher  rate  of  tax  by  reason  of  that  addition.    That  is  wCt  fs  L 

The'^tTtif„?^"  **"'•    '^^,^*  *^  *>^  P"^Po-  of  «^«  biU 
4t..*      P^  ,■  "^*  "■*  making  is  that  the  character  of  control 

that  you  are  ^eking  to  tax  there  is  merely  the  agency  contrJfnd 
not  the  control  that  carries  with  it  the  rigk  to  thf  economic  enfov 
ment  of  the  thing  controlled;  and  that  is  becau^  as  I  Ttated  t^I 
a  Jflf '^^  '*  '•'  ^  parnership  enterprise,  in  which  th^  other  paS  has 
a  right  of  enjoyment  and  has  the  power  to  deprive  the  husband  of 
that  control  under  certain  conditions.  nusDand  of 

all'^nSl'tfonf  Hei^d'^k'diioCsT  ^1? /'''*T^r'  "'^'^^^ 
Mr  rnn«i,t^^   HTU'   k'li     "^|^,^^^^s  it.     Me  lias  to  wind  it  up. 

of  own^Sl:;  ^''  ^'^^'  *"•!  ^  ^^^^  ^*  ^^'  ^^"^^  ^^t  disturb  the  right 
ot  ownership  m  a  community-property  State,  but  it  seeks  soLlv  J^ 

^  ST  T?'     ^  ownership  remains  exactly  as  it  was  before 

ownI;shi^nX  Itir^  ^  ^*'"-    ^^^^^^^  ^^"^d  ^^^  change  the 
ownersnip  m  the  fetate.    We  are  not  ar^in^  that    and  T  dn  nnf 

mean  for  a  moment  that  anyone  contends  that  thW  could     But 
Tmnt  llf""  Hjdejtake  to  say  is  that  Congress  is  un&W  to^x 
empt  the  wife  from  tax  on  what  is  hers     I  sunnnol  Tw  ?       u  I 
they  would  do,  although  they  do  not  say^.        ^^  "^  ''*'** 


COMMUNITY  PROPERTY  INCOME 


213 


That  one  half  of  the  community  income  is  hers.  It  is  vested  in 
her. 

Under  other  sections  of  the  law  she  would  have  to  pay  a  tax  on 
it.  I  suppose  the  purpose  of  this  is  to  exempt  her  from  that,  but  to 
tax  him  upon  that  income,  added  to  his  own  income,  or  his  own  in- 
come added  to  that. 

The  theory  of  this  is — the  theory  of  the  Government,  here,  is — 
that  that  can  be  done  because  Congress  can  tax  control.  As  I  stated, 
they  do  not  mean  that  you  could  tax  bare  control  as  an  agent. 

What  they  undertake  to  say  is  that  where  the  control  carries  with 
it — let  me  say  where  it  is  an  unfettered  control  and  carries  with  it  the 
absolute  right  of  enjoyment  or  the  right  to  call  it  back,  as  is  the  case 
in  these  trust  cases,  based  on  ownership,  then  certainly  they  could 
tax  it — Congress  could  tax  it. 

The  point  that  I  am  trying  to  make  clear  is  that  under  the  laws  of 
these  States  it  is  not,  and  the  Supreme  Court  has  found  that  it  is  not, 
that  character  of  control.  Mr.  Justice  Holmes  and  Mr.  Justice 
White,  in  opinions  in  which  there  was  no  dissent,  have  stated  that 
it  is  an  agency  control  and  not  an  ownership  control;  and  there  is 
nothing  in  these  trust  cases  to  the  contrary. 

Mind  you,  they  did  not  undertake  to  tax  the  trustee  in  these  cases. 
They  undertook  to  tax  the  man  who  beneficially  owned  the  prop- 
erty, and  had  not  completely  parted  from  it.  Control  was  involved 
there.  The  title  had  gone  out  of  him;  the  legal  title  had  gone  out 
of  him.  To  a  certain  extent  there  was  an  equitable  title  out  of  him, 
but  he  retained  the  right  to  bring  it  back. 

The  grantee  could  not  prevent  him  from  taking  that  back  and 
enjoying  it  himself. 

That,  plainly,  is  a  character  of  tax  evasion,  it  seems  to  me,  and 
certainly  is  not  the  character  of  the  situation  we  would  have  in  these 
community-property  States  at  all,  because,  in  the  community-prop- 
erty States,  in  the  first  place,  you  never  own  but  one  half  of  your 
salary,  for  instance.  You  caimot  talk  about  your  salary  being  $8,500 
a  year,  as  was  stated  here  in  a  report,  because  it  never  belonged  to 
you.  The  wife  has  the  right  to  enjoy  it,  has  the  right  to  go  out  and 
make  contracts  and  be  responsible  for  it.  The  minute  you  get  that 
check,  one  half  of  it  is  hers  and,  while  you  perform  that  service, 
it  is  one  half  her  service,  as  much  as  it  would  be  with  your  own  Law 
partner  with  whom  you  had  a  50-50  partnership  agreement. 

There  is  the  distinction. 

Now,  there  is  another  case  referred  to  by  the  Government,  Burnett 
against  Wells,  which  was  a  case  of  an  irrevocable  trust  in  which  the 
income  was  to  be  applied  to  the  payment  of  an  insurance  premium, 
under  the  insurance  contract,  which  the  grantor  had  entered  into. 

Mr.  Frear.  May  I  ask  you  a  question  there,  Mr.  Fulbright?  Has 
that  case  been  cited  here  before  and  argued  here  before  this  com- 
mittee ? 

Mr.  FuLBRiGHT.  The  Government  cited  it,  and  I  am  merely  re- 
ferring to  it  to  this  extent.  There  is  was  not  a  question  of  the 
parting  of  the  title  under  the  irrevocable  trust,  because,  under  the 
irrevocable  trust,  a  part  of  that  income  went  to  beneficiaries  over 
and  above  that  necessary  to  create  a  reserve  for  the  premium. 
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The  Government  did  not  question  but  what  tlie  beneficiary  was 
the  one  taxed  on  that,  and  not  the  grantor.  But  as  to  that  part  of 
it  which  the  grantor  had  reserved  the  right  to  be  applied  on  the 
carrying  out  of  his  insurance  contracts,  he  was  getting  the  enjoy- 
ment of  it. 

Now,  if  you  will  pardon  a  personal  reference,  I  had  occasion  to 
draft  a  silimar  trust  agreement  a  few  years  ago  and  it  was  my  opin- 
ion given  to  my  client  at  that  time  that  Congress  did  have  the  right 
and  had  provided  that  where  he  retained  that  right  of  income  to 
apply  on  his  policies,  he  would  have  to  pay  the  income  tax  on  it. 

When  it  came  to  the  estate  tax,  it  would  be  a  different  matter. 

Mr.  Cochran.  That  is,  on  the  portion 

Mr.  FuLBRiGHT.  On  the  portion  to  be  applied  to  carrving  out 
the  payment  of  the  premiums. 

Mr.  Cochran.  To  pay  the  premiums  on  his  insurance? 

Mr.  FuLBRiGHT.  Yes.  Therefore,  it  is  an  entirely  different  situa- 
tion. He  had  parted  with  control,  so  far  as  the  trust  was  concerned, 
but  he  had  not  parted  with  control  so  far  as  the  insurance  policies 
were  concerned. 

He  was  carrying  out  his  insurance  contract  and  it  was  the  control 
coupled  with  the  ownership  which  he  previously  had  in  the  property 
and  the  right  to  continue  to  have  this  income  applied  to  his  own 
economic  enjoyment,  as  the  Court  stated  it. 

I  want  to  refer  to  two  other  cases  here,  Taft  v.  Bowers^  in  278 
United  States  470,  which  was  referred  to  by  counsel 

Mr.  Frear.  That  was  referred  to  also  by  counsel  for  the  com- 
munity States,  was  it  not? 

Mr.  FnLBRiGHT.  Yes.  That  was  a  tax  on  the  donee.  I  wish  to 
again  to  point  out  simply  this  fact  in  that  connection,  that  the  tax 
there  was  placed  upon  the  owner  of  that  stock,  the  one  who  realized 
the  income,  and  it  had  not  cost  the  owner  anything. 

There  was  a  statute  there  which  reduced  th^  amount  of  that,  and 
based  that  income  upon  that  of  the  donor. 

I  do  not  see  that  it  has  anything  to  do  with  the  question  of  whether 
or  not  Congress  could  tax  control.  It  cites  certain  other  cases  there, 
which  I  will  not  have  the  time  to  go  into,  and  they  would  not  have 
any  bearing  upon  the  issue  here. 

In  Burnett  v.  Eannel,  which  was  referred  to,  that  was  a  case 
where  Congress  passed  a  statute  providing  that  as  to  a  certain  char- 
acter of  capital  gains,  the  taxpayer  would  have  the  right  to  place 
a  limit  of  121/2  percent  on  the  tax  on  his  property.  All  that  the 
Court  was  trying  to  do  was  to  find  out  what  Congress  intended  to 
include  m  that.  There  was  nothing  there  that  indicated  that  they 
would  or  could  override  the  law  of  the  State  of  Texas  with  respect 
to  it. 

^  I  believe  the  dissenting  opinion  in  Hoeper  v.  The  Tax  CommiS' 
doner  of  Wisconsin  has  already  been  referred  to  here. 

Mr.  Frear.  Many  times. 

Mr.  FuLBRiGHT.  The  dissenting  opinion  is  what  I  am  referring  to. 

Now,  Mr.  Frear,  you  indicated  you  wished  to  ask  me  some  ques- 
tions. 

Mr.  Frear.  Yes.  Eather  than  a  question,  I  wish  to  make  this 
statement.     This  subcommittee  is  not  the  Ways  and  Means  Com- 
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mittee  of  the  House.    It  is  a  subcommittee,  not  all  of  the  members 
of  which  are  lawyers. 

Even  though  all  the  members  of  this  subcommittee  were  lawyers, 
yet  I  would  find  it  difficult  to  understand  exactly  what  is  to  be 
accomplished  by  these  lengthy  arguments.  They  have  all  been  very 
able  arguments. 

But,  taking  yours,  for  instance,  you  have  taken  an  hour  and  a 
half,  during  most  of  which  time  we  have  had  repetition  of  what  has 
already  been  presented  to  the  committee. 

We  have  sitting  on  this  subcommittee  a  lawyer  who  is  as  able  as 
any  I  know,  who  nas  presented  all  of  these  propositions  very  clearly 
and  very  fairly  both  to  the  subcommittee  and  to  the  full  committee 
time  after  time. 

I  give  him  credit  for  having  brought  out  all  of  the  arguments 
that  have  been  offered  here  before  the  subcommittee. 

My  thought  is  this.  I  am  trying  to  get  a  correct  picture  of  the 
situation.  All  of  us  represent  either  community  or  noncommunity 
States. 

Those  of  us  who  represent  noncommunity  States  feel  that  this 
question  ought  to  go  to  the  Supreme  Court  of  the  United  States, 
where  nine  men  chosen  for  that  kind  of  work  will  pass  upon  it. 

You  attempt,  in  an  hour  and  a  half,  to  draw  certain  distinctions. 
I  am  not  criticizing  you  at  all  for  that,  except  that  you  make  your 
argument  before  this  body  of  five  men,  some  of  whom  are  not  lawyers, 
and  it  seems  to  me  that  we  are  not  reaching  a  solution  of  anything; 
we  are  only  taking  time  which  is  valuable  to  all  of  us. 

I  should  like  to  be  here  and  listen  to  all  of  these  arguments,  but  I 
am  unable  to  do  so  because  of  conflicting  appointments. 

We  have  had  these  many  statements.  The  hearings  will  be  printed. 
The  cases  are  in  the  record.  What  is  to  be  accomplished  by  proceed- 
ing further  than  that? 

Of  course,  I  know  what  your  duty  is,  and  I  do  not  criticize  you  for 
having  come  here  and  made  your  argument.  I  understand  that.  I 
appreciate  your  situation. 

But  in  a  case  of  this  kind,  if  it  were  presented  to  the  Supreme 
Court  of  the  United  States,  and  there  were  this  many  counsel  to  be 
heard,  you  would  each  be  allowed  10  or  15  minutes  on  the  proposition. 
The  Court  would  divide  the  time. 

Mr.  Fulbright  has  had  an  hour  and  a  half  himself.  I  call  that  to 
the  attention  of  the  committee,  with  all  the  courtesy  in  the  world. 
As  I  have  said,  we  have  able  lawyers  on  the  committee. 

Mr.  Hill.  Mr.  Chairman,  I  think  that  is  a  very  unusual  statement 
for  a  member  of  the  committee  to  make.  These  gentlemen  are  here 
at  our  invitation  to  give  information  to  the  committee. 

I  think  the  gentleman  from  Wisconsin  is  just  as  anxious  to  have 
information  on  the  points  of  law  and  the  equities  of  the  situation 
as  any  of  us  who  are  from  community-property  States. 

Mr.  Frear.  That  is  right. 

Mr.  Hill.  I  cannot  understand  why  he  should  inject  such  a  state- 
ment as  that  into  the  record. 

Mr.  Frear.  I  will  explain  it,  if  I  may. 

An  hour  and  a  half  has  been  taken  by  one  lawyer  to  repeat  prac- 
tically all  the  decisions  that  have  been  presented  here  before,  that 
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have  been  presented  even  to  the  full  committee,  cases  which  Mr.  Hill, 
with  commendable  zeal,  has  explained  to  the  committee. 

I  think  Mr.  Hill  covered  it  as  well  as  it  could  be  covered. 

The  present  witness  before  the  conmiittee  has  taken  an  hour  and 
a  half.    The  other  day  another  of  the  witnesses  took  an  hour. 

We  are  not  a  committee  of  lawyers.  Even  if  this  were  the  Judi- 
ciary Committee,  it  seems  to  me  that  there  would  not  be  any  justifica- 
tion for  taking  so  much  time. 

That  is  why  I  ask  what  is  to  be  gained  by  these  long  discussions  ? 

Of  course,  the  gentlemen  will  realize  that  I  am  not  criticizing 
them  at  all.  I  am  merely  calling  attention  to  a  situation  which  is 
disclosed  by  the  hearings. 

Mr.  Hill.  May  I  say  that  in  the  first  place  the  gentleman  from 
Wisconsin  does  me  entirely  too  much  honor. 

Mr.  Freak.  Not  at  all. 

Mr.  Hill.  So  far  as  any  presentation  I  have  attempted  to  make 
on  the  part  of  community  States  is  concerned. 

These  attorneys  have  come  here.  They  know  this  subject.  They 
have  presented  it  to  the  committee.  They  have  covered  various 
phases  of  the  same  subject,  illustrating  their  arguments  in  a  prac- 
tical wayj  in  a  way  clear  not  only  to  the  lawyers,  but  to  the  lay  mind, 
showing  just  what  the  situation  is  in  the  community -property  States 
and  its  relation  to  the  question  of  taxation. 

May  I  say  that  this  has  been  the  most  highly  instructive  series  of 
sessions  that  I  have  ever  attended  and,  with  all  of  the  study  that  I 
have  been  able  to  give  the  question,  with  the  background  that  I  have 
had  as  a  resident  of  a  community-property  State,  I  want  to  say  that 
I  have  gained  much  valuable  information  here  that  I  have  not  here- 
tofore been  able  to  obtain. 

Certainly  the  members  of  the  committee  who  are  not  from  com- 
munity-property States  would  be  even  greater  gainers  than  a  member 
who  has  lived  in  a  community-property  State  and  has  that  back- 
ground. 

The  gentleman  from  Wisconsin  has  not  been  inconvenienced  very 
much.    He  has  not  been  present  at  these  sessions. 

Mr.  Freah.  I  have  been  present  as  frequently  as  possible. 

Mr.  Hill.  But  the  gentleman  has  not  been  here  when  these  wit- 
nesses were  presenting  their  cases.  The  gentleman  was  here  when 
the  witnesses  sponsoring  the  legislation  were  making  their  state- 
ments. 

Mr.  Frear.  I  was  present  one  day  when  the  other  gentlemen  were 
making  their  statements. 

Mr.  Hill.  But  the  gentleman  has  not  been  here  since  the  witnesses 
have  been  presenting  these  various  cases. 

I  want  to  repeat  that  the  statement  the  gentleman  has  made  is  a 
most  unusual  statement  for  a  member  of  the  committee  to  put  in  the 
record,  criticizing  those  who  are  appearing  here  and  presenting  the 
situation  from  the  standpoint  of  the  community-property  States.  I 
believe  the  statement  to  be  entirely  uncalled-for  and  unwarranted. 

Mr.  Shallenberger.  I  should  like  to  make  a  statement,  gentlemen. 

I  am  one  who  is  not  a  lawyer  on  this  committee,  but  I  was  ap- 
pointed chairman  of  the  subcommittee.  I  have  tried  to  be  absolutely 
fair  to  both  sides  in  this  matter.  I  notified  not  only  those  who  were 
opposed  to  the  bill,  but  went  to  the  extent  of  having  our  clerk  notify 
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the  secretary  of  state  of  each  one  of  the  40  non-community-property 
States,  at  the  suggestion  of  my  friend,  Mr.  Frear. 

We  have  a  great  number  of  members  from  those  States  who  nave 
asked  to  appear  before  the  committee.  We  have  tried  to  be  abso- 
lutely neutral  in  the  matter.  . 

I  want  to  say  this  to  my  good  friend  Mr.  Frear.  If  we  give  it  any 
thought,  I  think  it  is  easy  to  understand  why  the  people  from  the 
community-property  States  are  appearing  here  in  relatively  greater 
numbers  and  presenting  arguments  at  greater  length,  perhaps,  than 
from  the  other  side.  They  are  the  ones  who  are  to  lose  something 
by  the  enactment  of  this  legislation.    They  are  the  ones  who  feel  that 

they  are  directly  interested.  ^.    ^  ^.         u     i^  u 

Therefore,  it  is  only  natural,  it  seems  to  me,  that  they  should  be 
here  with  strong  representation,  presenting  their  side  of  the  case  m 
the  very  best  way  they  know  how.  So  I  do  not  think  we  can  really 
charge  these  gentlemen  with  going  beyond  reasonable  lengths  in  ap- 
pearing here  and  making  their  presentations,  even  if  they  do  take 

quite  a  little  while. 

They  are  doing  the  best  they  can  for  the  States  they  represent. 

Mr. 'Frear.  Mr.  Chairman,  1  accept  the  criticism 

Mr.  Shallenberger.  It  is  not  criticism. 

Mr.  Frear.  Because  I  asked  that  all  these  gentlemen  be  notihed. 
I  felt  it  was  their  duty  and  their  right  to  be  here. 

The  question  occurs  to  me  that  if  a  court  were  to  go  through  these 
hearings— and,  of  course,  it  will  not— but  if  a  court  should  go 
throucrh  these  hearings  to  find  out  why  one  gentleman  sitting  here  is 
paying  the  Federal  Government  $180  tax  on  his  salary  more  than  a 
man  getting  the  same  salary  who  happens  to  come  from  a  community- 
property  State,  I  am  wondering  if  the  court  would  get  any  light  on 

that  question.  .    .  .  .         ..        -r.      „^„^ 

That  is  a  practical  situation;  it  is  a  case  of  inequity.  Everyone 
knows  it.    That  is  the  one  thing  we  are  endeavoring  to  have  presented 

I  am  making  no  criticism.  We  have  invited  these  gentlemen.  But 
here  an  hour  and  a  half  is  taken  up  with  one  witness,  and  no  matter 
how  competent  he  may  be— and  unquestionably  the  gentleman  before 
us  is  very  able— it  is  difficult  for  us  to  have  other  appointments 
to  hear  everybody  at  that  length.  ^  .      ,    ,,  ^.  t 

I  have  no  criticism  to  make  of  my  friend,  the  gentleman  from 
Washington.  I  think  he  is  a  very  able  lawyer,  and  I  think  he  has 
presented  these  cases  frequently  to  us  in  the  committee,  so  that  1 
have  a  clear  understanding  of  the  distinctions  in  the  cases. 

Mr.  FuLBRiGHT.  Mr.  Chairman,  may  I  say  that  I  did  not  m  the 
least  take  offense  at  the  comment  of  the  gentleman  from  Wisconsin. 

Mr  Frear.  Of  course,  no  offense  was  intended. 

Mr  FuLBRiGHT.  Of  course,  the  question  of  the  gentleman  from 
Wisconsin— for  whom  I  have  for  a  number  of  years  entertained  the 
highest  admiration  and  respect,  whose  career  I  have  followed  with 
great  interest,  and  who,  I  know,  wants  to  do  justice  and  promote 
equality  and  will  do  so  to  the  best  of  his  ability— in  answer  to  his 
question  may  I  say  in  partial  defense  of  myself  that  I  did  not  refer 
to  any  of  these  cases  in  my  Monday's  presentation,  but  undertook  to 
five  the  practical  workings  of  the  community  system  in  the  State 
of  Texas    which  had  not  been  done,  for  the  purpose  of  showing 
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that  the  husband  did  not  have  this  character  of  control  and  enjoy- 
ment that  you  assume,  and  that  he  never  did  own  his  salary,  as  the 
Government  here  stated;  that  he  did  not  control  it,  because  of  the 
various  provisions  of  that  law. 

Now,  I  had  made  an  extended  discussion  on  that,  perhaps  too 
long.    I  hope  I  did  not  tire  the  committee  too  much  with  it. 

This  morning  I  asked  merely  to  refer,  and  did  briefly  refer,  to 
some  of  these  cases,  from  an  angle  that  had  not  to  my  mind  been 
connected  up  with  the  position,  as  I  understood  it,  of  the  Govern- 
ment,   I  was  just  trying  to  make  that  clear. 

Mr.  Cochran.  May  I  ask  you  a  question  at  that  point? 

Mr.  FuLBRiGHT.  Certainly. 

Mr.  Cochran.  Taking  again  the  example  of  the  lawyer  who  earns 
$100,000  a  year,  and  who  is  a  resident  of  a  community-property 
State,  who  has  a  wife  with  no  income  whatever,  could  the  wife  go 
to  the  client  and  demand  payment  of  the  fee  ? 

Mr.  Frear.  In  Texas. 

Mr.  Cochran.  In  Texas ;  yes. 

Mr.  FuiiBRiGHT.  She  could  not  do  so  unless  she  had  gone  through 
a  court  proceeding  which  enabled  her  to  act  as  femme  sole. 

Mr.  Cochran.  As  one  of  the  marital  community,  could  she  do  it  ? 

Mr.  FuLBRiGHT.  She  could  not,  because  he  has  the  control. 

Mr.  Frear.  If  I  may  follow  that  up  with  a  question:  Could  she^ 
in  the  State  of  Texas,  which  you  represent,  go  to  court  and  say 
that  she  objected  to  having  made  a  transfer  of  community  prop- 
erty, real  estate,  in  which  she  was  interested,  by  her  husband,  pro- 
viding it  was  to  be  a  business  transfer,  and  she  did  not  sign  the 
papers  ? 

Mr.  FuMRiGHT.  She  certainly  could,  if  there  was  any  question 
that  her  rights  were  being  impaired  or  defrauded  thereby. 

Mr.  Frear.  But  she  does  not  have  any  voice  in  it,  ordinarily. 

Mr.  FULBRIGHT.  No.  J  ^  J 

Mr.  Frear.  Unless  there  is  some  impairment  of  her  rights,  she 
could  not  go  into  court;  that  is,  she  has  no  voice  at  all.  Tlie  deed 
signed  by  you  is  the  deed  that  carries  the  property  in  Texas,  without 
the  addition  of  her  signature  ? 

Mr.  FuiiBRiGHT.  Yes;  and  it  would  be  exactly  the  same  in  Wis- 
consin, where  you  made  an  exclusive-agency  contract,  giving  to  a 
trust  company  or  an  individual  the  right  to  act  with  the  property's 
owner  and  sell  it  and  dispose  of  it  and  convey  it. 

You  could  not  interfere  with  that  person  doing  it  to  save  your 
life  unless  you  could  show  that  they  were  trying  to  defraud. 

Mr.  Frear.  The  marital  state  in  Wisconsin  is  such  that  the  wife 
must  sign,  she  must  acknowledge  with  witnesses,  when  she  relases 
her  interest  in  the  property. 

Mr.  FuLBRiGHT.  Yes. 

Mr.  Frear.  But  that  is  not  true  in  Texas.  I  am  not  criticizing 
the  situation,  but  I  am  giving  you  a  picture  that  confronts  us,  and 
ought  to  confront  any  court,  as  to  the  question  of  how  far  com- 
munity-property and  nonconmiunity-property  States  should  be  per- 
mitted to  go. 

Mr.  FuiiBRiGHT.  Yes.  But  it  is  exactly  analogous  to  the  illus- 
tration that  I  gave  you  of  your  agent,  your  trustee,  in  Wisconsin. 
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While  she  owns  it  there  is  an  agency  in  the  person  to  handle  it  as 
agent  as  long  as  he  does  not  try  to  defraud  her. 

Mr.  Frear.  But  this  is  a  marital  proposition  entirely,  and  that  is 
the  only  reason  she  acquires  the  property. 

Mr.  Fulbright.  It  largely  comes  about  through  applying  common- 
law  concepts  to  the  marriage  relationship  when  we  are  used  to  the 
community-law  concepts. 

I  should  like  to  make  one  other  observation  in  conclusion,  Mr. 
Chairman,  because  it  pertains  to  a  question  which  the  gentleman  from 
Wisconsin  has  propounded  here. 

When  the  Government,  the  Secretary  of  the  Treasury,  made  his 
report  in  December,  he  recommended  that  this  committee  give  con- 
sideration to  doing  away  with  the  privilege  of  the  husband  and  wife 
to  make  separate  returns  altogether. 

That  would  apply  to  Wisconsin  as  well  as  to  Texas.  In  fact,  he 
was  having  in  mind  to  do  just  what  the  Wisconsin  Legislature  had 
done. 

Mr.  Frear.  Are  you  quoting  what  he  said  ? 

Mr.  Fulbright.  I  do  not  want  to  go  over  that  again,  but 

Mr.  Frear.  I  mean,  you  referred  to  the  Secretary  of  the  Treasury. 
I  did  not  know  that  he  had  taken  that  position. 

Mr.  Fulbright.  In  December,  as  shown  in  the  revenue  division 
hearings,  1934,  at  page  113 — Mr.  Summers  went  over  that,  and  I 
do  not  want  fb  repeat  it,  except  to  make  the  reference,  which  is  as 
follows : 

The  Treasury  Department  therefore  recommends  that  the  committee  con- 
sider whether  a  husband  and  wife  living  together  should  not  be  required  to 
file  a  single  joint  return,  each  to  pay  the  tax  attributable  to  his  share  of  the 
income. 

Mr.  Frear.  That  is  right,  "  his  share  of  the  income."  Of  course, 
I  would  take  his  thought  to  be  that  where  the  wife  had  a  separate 
estate,  she  would  make  a  report  as  to  her  property  and  the  husband 
would  make  a  report  as  to  his  property. 

Mr.  Fulbright.  But  that  would  not  accomplish  anything.  That 
would  not  give  the  Treasury  any  benefit  from  all  of  these  transfers 
that  have  already  occurred. 

If  you  really  want  to  go  into  this  thing,  why  not  adopt  the  phil- 
osophy that  the  legislature  of  Wisconsin  adopted,  namely,  to  con- 
sider the  family  as  a  unit? 

Mr.  Frear.  It  could  not  do  that,  and  it  would  not,  in  any  State. 

Mr.  Fulbright.  Could  not  do  it? 

Why  could  you  not  do  it  ?  Because  it  is  taking  one  person's  prop- 
erty and  taxing  another  person  on  it.  That  is  exactly  what  we  say 
here.  If  you  are  going  to  have  the  constitutional  question  involved^ 
why  not  make  it  universal,  to  apply  everywhere,  and  let  it  be  tested 
out  as  to  all  of  the  States. 

If  you  did  that,  you  would  get  a  lot  more  of  it;  in  other  words, 
if  you  can  tax  it  on  that  basis  as  you  did  in  Wisconsin,  you  will 
get  a  lot  more  than  any  $16,000,000  or  $28,000,000,  which  has  been 
the  figure  suggested  here. 

Mr.  Frear.  The  Supreme  Court  has  said  that  we  cannot  do  that 
and,  it  seems  to  me,  properly,  but  I  do  not  see  how,  until  the  Supreme 
Court  passes  upon  these  other  questions,  such  as  salary,  and  things 
of  that  kind 
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mS't  fr^^T^J-  ".-y""  "J*  **"""S  °"  ^^^  question  of  salary  I 
WDre^e^Jnt.  ^J'T^T  •■"t"''  ^  "  |"f section  t^a*  was  made  by  a 
t7a^ Xpk  th!  °    ^  Department  of  Justice,  and  that  is  that  you 

Then  vn.™./";?  "*  *'*!  P'""?^'??'  ''^**  ^«"t  i^to  the  community. 

Mr  rn»rrw',!f  '"terminable  administrative  difficulties.     ^ 

nrf  of  »^«1!  K,;  "^°"^^.y°"'  considering  the  treatment  by  the  Treas- 

"^'l^^l^^Slt^t^t'S^f  '^^  ^^^-'-t^te  tax, 
in  the  w^Xre.  ^''"    ^'''  administrative  difficulties  do  not  stand 
Mr.  FuMBiGHT.  Yes :    But,  mind  you,  under  the  communitv  svtem 

rnd7h«T  ^T.K«°"!u'''^**i^  '^^  ^'''^  ^^'  done  someT^rng^n^this 
and  that  and  the  other,  for  40  years,  there  is  no  way  on  earth  bv 

^£ir  """  ""^'='»'»W«  *>»«  «gg«  and  tell  how  mLh  each  co5^ 

Mr.  Cochran.  You  will  recall  that  the  Treasury 

Mr.  P  ULBMGHT.  In  estates  by  entireties  they  have  to  guess  at  it  a 

good  deal,  as  you  know.  ^  ^        *'  '''  * 

by^entk^erthe^Tre^^n'r^-  ""  "^'^F^'nWed  condition  in  estates 
uy  enwienes,  the   Ireasury  in  arriving  at  a  Federal  estate   tinr 
assumes  that  the  estat*  bv  entireties  was  created  equally.  ' 

Mr.  FuLBBioHT.  And  tliey  usually  have  to  wind  up  w  th  iust  th«t 
"K^.I^^f  J'  *-^b--^'they  cannot  tLTit       '""'  ''**' 
Mr.  CocHiuN.  That  could  be  done  in  this  instance.    ' 
Mr.  FuLBRiGHT.  That  is  what  we  do  now     That  i«  wKot  «..„  i 
does.    It  assumes  that  it  is  equal.    Tl^.t^s^IXon^^^^^X- 

So  far  as  salaries  are  concerned,  that  involves  the  qiim*>  Anncfif^ 

iTlS^oS^r"'"'''  "^  '^'  ''^^^"'^^  bl^htVrroThS; 

pr^^nte^^n^sttU^SfreSs.^^^^^'^*  *^^  '^'^^"»*-  '^^'  '^^^ 

peKr^n^ou't^iTe-ar^^rsi^i^t^??^^^^^^ 
on  the  pay  roll,  or  something  like  that.    ButTt  has  exactVv  T^tj''^ 
basic  constitutional  questionlis  is  involverin  the  orSlC    IZ 
^t^s^e  that  you  get  away  from  that  question  by  jusTlitSg  i't  t 

'^o^\i!^Litt:^-.£^\,'ttMt^  tar  ^'^  *"  ^ 

committee,  having  a  $100,000  salarvTwhirh  T  L.^  f  "'.'!,",'"'  *^'' 
just  paym  nt  of  Eis  eWts)  and7noSerman\^?rin:  Tt^tl^td  o? 
the  committee  having  the  same  salary  would  have  to^nav  i9^f  I 
^ater  tax  to  the  Federal  GovemmentTthat  s  for  th'l  same Kv 

Vnw'^t  ^r^  a  community.property  Stat*  aiid  the  othpr  does  no*' 
.Now,  that  is  the  question  that  I  have  in  mind      Th»  fi^ 
given  hew  is  42  percent  difference  in  tax  on  a  "alary  of   Lt^l'  ^ 

s£y^^tS2lxr^- ''  ^*  i-h^yVs^nriiis 

and  leave  him,  and  have  the  monev  divided  ^hp  nor.  f  iT  i^  ?  ^ 
count  on  it.    He  cannot  devise  ^:'H7£\o?tZ,:^li;Tco:^:[ 


of  it.    She  has  the  right  of  the  economic  enjoyment  of  her  half  of  it. 
She  gets  it. 

Mr.  Frear.  Isn't  this  also  true  ?  Suppose  this  subcommittee  passes 
on  this  question.  Then  let  us  say  the  question  arises  in  the  next  Con- 
gress in  just  the  same  way.  Then  it  will  come  up  in  the  following 
session.    And  why? 

Because  of  the  inequity  that  is  apparent  on  the  face  of  it.  If  the 
Supreme  Court  passes  upon  it  once,  it  is  settled,  just  as  it  was  in  the 
Wisconsin  case.    That  is  the  difference. 

Mr.  FuLBRiGHT.  We  thought  we  had  it  settled  with  the  previous 
administration,  when  we  agreed  to  the  test  cases  in  the  Supreme 
Court.  The  previous  administration  did  not  disturb  that  under- 
standing, so  long  as  they  were  there,  and  made  no  further  effort  to 
bring  it  up,  because  their  contention  was  that  this  right  of  enjoyment 
of  the  husband  was  equivalent  to  ownership. 

Mr.  Frear.  But  take  a  salary  case. 

Mr.  FuLBRiGHT.  The  salary  was  involved  in  those  cases.  That  was 
one  of  the  things  in  there,  salary. 
T  We  sat  down  with  the  Government  and  tried  to  pick  out  cases  that 
involved  both  salaries  and  dividends  and  other  kinds  of  gains.  It 
was  done  deliberately,  because,  by  agreement,  we  sought  to  get  these 
cases  up,  and  we  thought  it  was  settled  for  all  time,  at  least,  so  far 
as  the  Republican  administration  was  concerned. 

Now  it  has  bobbed  up  again. 

Mr.  Cochran.  You  realize  that  that  is  just  one  added  reason  why 
the  administration  should  not  have  changed? 

Mr.  FuLBRiGHT.  I  do  not  think  so,  because  they  were  contending 
that  what  the  husband  had  was  his,  that  thi^  salary  was  his  salary, 
using  the  exact  words  the  gentleman  here  has  used.  The  Supreme 
Court  has  said,  "  No ;  it  is  not  his  salary." 

Mr.  Frear.  I  am  frank  to  say  that  this  was  new  to  me  in  this  ses- 
sion. Of  course,  I  knew  that  there  was  a  difference  in  the  laws  of 
the  States.  But  the  thought  occurred  to  me  that  perhaps  an  amend- 
ment might  be  offered  that  would  reach  the  basic  proposition  in 
some  way. 

Mr.  FuLBRiGHT.  I  do  not  see  how  merely  limiting  it  to  salaries 
changes  the  proposition. 

Mr.  Frear.  I  do  not  know  that  you  and  I  would  agree  on  that, 
and  I  am  not  criticizing  your  position  at  all,  of  course. 

Mr.  Shaixenberger.  Mr.  Fulbright,  along  the  line  which  my 
friend  from  Wisconsin  has  brought  up  here,  we  are  spending  a  lot 
of  time  this  morning  on  a  matter  which  I  think  we  have  gone  over 
pretty  thoroughly. 

Mr.  Fulbright.  I  have  finished,  Mr.  Chairman. 

Mr.  Shallenberger.  There  are  other  gentlemen  here  and  there 
are  some  Congressmen  who  have  been  notified  they  would  be  heard, 
if  you  can  finish  briefly. 

Mr.  Fulbright.  I  have  finished,  Mr.  Chairman. 

Mr.  Frear.  Let  me  say  this,  too.  I  have  met  Congressmen  com- 
ing out  of  this  room  and  they  have  said  they  did  not  know  when  they 
were  going  to  be  called.  They  could  not  stay  here,  they  had  other 
appointments,  too.     I  am  not  criticizing  anybody  taking  all  the 
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time  thev  want,  because  they  are  entitled  to  as  much  time  as  any- 
bodv  else 

Ir  FumRiGHT.  I  appreciate  the  patience  and  courtesy  of  the 
committee. 

Mr.  Hnx.  I  would  like  to  say  in  this  connection  that  Mr.  Dunbar, 
Mr.  Fulbright,  and  Mr.  Hutcheson,  of  Texas,  devoted  most  of  their 
time  on  the  question  of  the  so-called  "  inequities  "  of  this  situation, 
in  response  to  what  they  understood  and  we  understood  to  be  the 
main  consideration  of  some  of  the  members,  at  least,  on  this  com- 
mittee. 

Mr.  Fulbright.  That  was  the  subject  entirely  of  my  discussion 
on  Monday. 

Mr.  Hnx.  I  regret  very  much  that  the  gentleman  from  Wiscon- 
sin could  not  be  here  to  hear  that  discussion.  Some  of  the  questions 
that  he  asked  this  morning  and  some  that  he  asked  of  Judge  Don- 
worth  the  other  day  after  he  completed  his  statement  indicated  that 
he  would  have  gotten  the  answers  to  those  questions  and  the  very 
information  he  desired  if  he  had  been  present  to  hear  those  argu- 

Mr.  Fulbright.  Mr.  Chairman,  I  appreciate  the  courtesy  and 
patience  of  the  committee,  and  I  assure  the  gentleman  that  I  have 
taken  no  offense  because  of  his  criticism. 

Mr.  Frear.  Certainly,  no  discourtesy  was  intended.  The  gentle- 
man will  realize  the  situation  that  confronts  us. 

STATEMENT  OF  J.  Y.  lAinSTTLEEOY,  NEW  OELEANS,  LA. 

Mr.  Fauntlerot.  I  desire  to  make  a  brief  statement  and  then  I 
want  to  trace  some  of  the  information  I  have  received  jointly  with 
Mr.  Bartholow,  the  Treasury  representative  here,  which  I  wish  to 
present  to  the  committee,  because  of  the  misinformation  that  ap- 
pears to  exist  about  the  amount  of  saving  of  taxes  that  would  result 
from  the  enactment  of  this  legislation. 

Mr.  Shallenberger.  Please  identify  yourself. 

Mr.  Fauntlerot.  My  name  is  J.  Y.  Fauntleroy,  of  J.  Y.  Faun- 
tleroy  &  Co.,  practicing  taxation  and  accounting  in  New  Orleans. 
I  represent  the  same  committee  which  Mr.  Dunbar  represents,  which 
is  a  taxpayers'  committee,  of  which  Mr.  C.  S.  Williams,  of  New 
Orleans,  is  chairman. 

Mr.  Shallenberger.  We  have  Mr.  Lanham  from  Texas  and  Mr. 
Buck  from  California  here,  and  we  have  promised  to  hear  these 
members  this  morning. 

Mr.  Fauntlerot.  Iwill  not  require  very  much  time. 

Mr.  Hill.  You  are  an  attorney? 

Mr.  Fauntlerot.  I  am  not  an  attorney ;  but  I  studied  law  at  both 
Georgetown  University  and  George  Washington  University,  and 
I  therefore  know  something  about  the  common  law.  I  have  been 
familiar  with  the  subject  of  community-property  taxation  before  the 
first  bill  was  introduced  in  1921.  I  have  appeared  at  every  session 
of  Congress  or  attempt  of  the  committee  to  change  the  law  since  that 
time.  Thus  far  no  committee  that  has  ever  considered  this  matter 
has  ever  got  a  bill  out  of  the  committee ;  the  only  time  it  was  got  out 
of  a  committee  was  in  1921,  when  the  taxpayers  from  these  States 
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were  refused  the  opportunity  to  appear  before  the  committees,  either 
the  Ways  and  Means  Committee  of  the  House  or  the  Finance  Com- 
mittee  of  the  Senate,  when  a  similar  proposal  to  the  one  pending  was 
before  Congress. 

Mr.  Frear.  Your  firm  is  a  firm  of  lawyers? 

Mr.  Fauntlerot.  My  firm  is  a  firm  of  accountants  and  tax  con- 
sultants. I  am  admitted  to  practice  before  the  Treasury  Depart- 
ment. However,  I  am  not  going  to  make  my  statement  too  technical, 
though  I  have  some  familiarity  with  the  technical  legal  side  of  tht 
situation. 

I  wish,  at  the  request  of  Mr.  Dunbar,  to  ask  the  privilege  of  intro- 
ducing the  case  of  Bender  v.  Pfaif  (282  U.S.  127).  He  failed  to 
introduce  it,  and  as  it  is  the  test  case  of  Louisiana,  and  the  test  case 
for  the  other  States  have  been  introduced,  we  would  like  to  introduce 
that  case  in  the  record. 

Mr.  Shallenberger.  Without  objection,  it  may  be  put  in. 

(The  case  referred  to  follows:) 

Bender.  Collector  of  Internal  Ren-enue,  r.  Tfaff  (282  U.S.  1273.    CERTioiRARr 

TO  THE  ClBOUIT  COTTRT  OF  APPEALS  FOB  THE  FiFTH   CiROUIT.      NO.    86.      ABOUEIk 

October  22,  23,  1930.    Dectoed  November  24,  1930. 

Uiiiler  the  law  of  the  State  of  Louisiana  the  wife  has  a  present  vested  interest 
in  community  property  equal  to  that  of  her  husband,  and  under  sections  210  (a) 
and  211  (a)  of  the  Revenue  Act  of  1926,  the  s^iouses  are  entitled  to  file  separate 
income-tax  returns,  each  of  one  half  of  the  community  income.    Following  Poe 
V.  Seahorn  (q.  v.,  ante,  p.  101;  p.  131).    38  F.  (2d)  649,  affirmed. 

Mr.  Justice  Roberts  delivered  the  opinion  of  the  court. 

The  question  presented  in  this  case  is  the  same  as  that  dealt  with  in  Poe  v 
Seadoni  (ante,  p.  101),  Goodell  v.  Koch  (ante,  p.  118),  and  Hopkins  v.  Bacon 
(ante,  p.  122).  The  only  variant  is  that  here  we  are  concerned  with  the  com- 
munity-property law  of  Louisiana.  The  case  comes  here  on  certiorari  to  the 
fifth  circuit  court  of  appeals,  which  affirmed  (38  Fed.  (2d)  649)  a  judgment  of 
the  district  court  (38  Fed.  (2d)  642)  in  favor  of  the  respondent,  whereby 
respondent  recovered  the  amount  of  an  additional  assessment  paid  under 
protest.  As  in  the  other  cases  the  Commissioner  made  this  additional  assess- 
ment on  the  theory  that  under  the  law  of  Louisiana  the  whole  community 
income  is  to  be  treated  as  the  income  of  the  husband. 

If  the  test  be,  as  we  have  held  it  is,  ownership  of  the  community  income  this: 
case  IS  probably  the  strongest  of  those  presented  to  us,  in  favor  of  the  wife's- 
ownership  of  one  half  of  that  income.    The  relevant  statutes  of  Louisiana  are 
noted  m   the  margin.     So-called   "common   property"    includes   all   propeity 
acquired  in  any  manner  by  husband  and  wife  during  marriage  except  dona- 
tions made  to  one  of  the  spouses,  and  except  the  wife's  earnings  and  actions^ 
tor  damages  when  she  is  living  apart  from  her  husband,  or  carrying  on  a  sep- 
arate business  or  trade.    The  statutes  speak  of  a  marriage  superinducing  as 
a  matter  of  right,  "  partnership  or  community  "  of  acquets  or  gains.    Repeatedly 
the  statutes  refer  to  the  relation  as  a  "  partnership  or  community  "    The  de- 
cisions of  the  Supreme  Court  of  Louisiana  clearly  recognize  the  wife's  ownership 
of  one  half  of  all  the  community  income.    They  unequivocally  declare  that  the 
wifes  half  interest  in  such  community  property  "is  not  a  mere  expectaucv 
during  the  marriage  "  {Phillips  v.  PhiUips,  160  La.  813). 

As  in  the  case  of  other  States,  whose  law  we  have  discussed  in  connection 
with  this  matter  in  the  Poe,  Oood^U  and  Hopkins  oases,  supra,  each  spouse  may 
oy  will  dispose  of  only  his' or  her  one  half  of  the  community  and  is  powerless 
to  affect  the  other's  half.     In  case  of  death  intestate  one  half  descends  to  the 

win    ^^^  <iecedent,  and  the  other  six.use  is  powerless  to  prevent  this 

\V  hUe  the  husband  is  the  manager  of  the  affairs  of  the  marital  partnership, 
tne  limitations  upon  the  wrongful  exercise  of  his  power  over  community  prop- 
erty are  more  stringent  than  in  many  States  which  have  a  community  system 
m  Louisiana,  if  the  husband  proves,  by  reason  of  financial  difficulties  or  the 


^'£f%^ 


COMMUNITY   PROPERTY  INCOME 


COMMUNITY  PROPERTY  INCOME 


225 


like,  an  unlit  manager,  the  wife  may  brin^  ab..ut  ^^.^^^'^^'l^f^^^^ 

liquidation  of  the  community  property   ^"^"^ ^^J  fj^l^'l ^ ' ^^^l^^.   40  La!  Xnn. 

272;  Well  v.  BcH,  24  La.  Ann.  75;  Brmmi  &  ^^'"'''^^^J'^J'J^!:^^^^^ 

t4^\      \iul  When  the  wife  sues  for  a  separation  of  the  pioi>eity  she  is  eniuieu 

fo  in  a^ount?^.  from  the  l^u-^and  for  e<,mmunity  n^^^^^^^^^^^^ 

hHiKlK  ami  to  reimbursement  and  retribution  for  an^  .^^<^^- ^_*;j*^  j^^.^S^^ 

of  her  right's  KBill  v.  Mill.  115  La^  t'fr;e'^u~T^^^^^^^^^  of  I^uis  a^a^bas  cited 
In  ((mclusion  it  may  be  noted  tbat^theSiipieme  Court  ot  ^^^^  ^^^^ 

^afure  •  of  ^he\— ^^  ^rtainod   correctly   states   the   Louisiana 

doctrine.  .     ^      •  •     „    ♦.»,„  „.;fi  i,.ic  .■  in-psent  vested  interest 

Inasmuch,  therefore,  as   in  I-^"^^'!'""' ,  ^.^  i^.^^^^  'i' ^.^^  ,X^^  spouses 

ill  .ommunity  property  equal  to  that  '«  '. f'  .^"f'" '""•  "  ,,.,if  „(  the  community 

iire  .ntitled  to  file  s^rate  ^  »™«-  ^^t'-'.^t    ^5^°  Lr'  a^  wor.ls  are 

°1?,e  jud,m.ent  of  the  circ-uit  court  "i  «irt«'Vno''pan  in  the  eonslderatiou  or 
The  Chief  Justice  and  Mr.  Justice  Stone  took  no  part  in  ine  luusiu 

decision  of  this  case.  ,     .    .  ,      .  •        u      ii,„ 

Mr.  Fattntlekoy.  As  I  see,  confusiott  i"  .a^n}'.'},'^t'S*r8W6^  is 
Treasury  Department  will  result  if  the  F^^^^g  ],il  (H  R  8396)  ^s 
made  law,  and  it  is  my  hope  in  setting  *°rth  and  stressmg  some  ot 
the  complications  involved,  the  commi  tee  will  be  able  ^o  S^*  «  cl^«'« 
understanding  of  the  inequ  ties  and  dfetilties  whiA  will  fol^^^^^^ 

It  is  to  be  noted  the  bill  relates  solely  *«  7^»7<J"eb  the  orese!^ 
liflWlitv  and  it  is  assumed  there  is  no  intention  to  disturb  tiie  preseiii 
Lis  o^Cngtr  decedent  spouse's  half  "J  communUy  p^^^^^^^^ 
estate-tax  purposes.  However,  as  in  every  es  ate-tax  "tp^n  U  e  lues 
tSn  of  the  decedent's  individual  income-tax  l'«»"lf  >„ f  .>Yi^  >^^h'v  Jn 
pending  proposal  would  appear  to  create  ^.^on^ingent  wb.hty  in 
Ciisiana  when  the  husband  survives  the  wife  and  in  other  States 
iSen  either  surviving  spouse  has  the  administration  or  control  of  aui 

"^Ttiie  ToSScases  although  the  marital  community  will  have 
cP«fed  theToSent  liability  for  the  deceased  spouse  will  not  be 
determined  unt  the  surviving  spouse's  individual  inconie-tax  habil- 
ulT^Ttablished  and  such  liability  will  be  merged  and  dependent 
on  the  sSrvSg  spouse's  separate  income,  if  there.be  any.  Moreover 
f^  TniSr a  similar  complication  will  occur  in  connection  with 
dhor^or  otherXolution  of  the  community  property  partnership 
^„W  the  lives  of  the  spouses.  Indeed,  a  situation  will  be  created 
JhiSfwill  S  technicai  and  extremely  difficut  legal  q»ef  wns  and 
^n^^blv  require  for  solution  decisions  of  the  highest  courts  i-elatne 
Ke  setSent  of  the  marital  community  partnership  And  so 
far  as  I  am^nformed  no  similar  hiatus  occurs  under  the  Fedeijal 
Uws  hivolved.  Such  questions  are  now  avoided  by  recognition  by  the 
KasS^y  Department  of  State  law  in  its  apphcation  to  property 

"?jt  to  be  borne  in  mind  that  the  marital  community  partnership 
comes  ii^to  being  at  marriage  with  no  capital  and  possessed  of  no 
fCme  but  with  the  presumption  that  certainly  income  will  accrue 
IndTaoitel  bL  created  And  it  is  contemplated  that  the  terms  of  the 
«artnSp  contract  which  are  clear  and  definite  mav  be  applied  at 
«nv  time  to  require  an  accounting  statement  of  the  financial  condi- 
tSL  of  thrpartnership  and  that  lor  every  marriage  to  which  com- 
munity proP^v  is  attached  a  final  accounting  is  to  be  had  at  dis- 
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solution  of  the  partnership,  which  takes  place  at  the  death  of  either 

pouse  or  on  divorce  or  separation  of  bed  and  board,  or  merely  oa 

Saratfon  of  property,  in  which  latter  case  the  marital  relation 

'° A  marital  community  partnership  also  comes  into  being  when  no^ 
residents  establish  a  residence  in  Louisiana,  unless  advantage  is 
Jaken  of  the  privilege  granted  by  law  of  entering  into  an  agreement 
wi  Wnl  yea?  of  tffe  f^tablishing  of  such,  residen^  not.to  have  a 
community  partnership  of  acquets  and  gains  And,  similar  y,  this 
privilege  is  given  on  marriage  to  residents  of  Louisiana  should  they 
see  fit  to  enter  into  a  marriage  contract  abolishing  or  varying  the 
terms  of  the  marital  community  partnership  provided  by  law. 

iT  therefore,  appears  inequitable  for  Congress  by  legislation  «« 
treat  differently  the  community  partnership  entity  cleariy  defined 
bv  the  law  of  the  eight  States  involved  from  marital  partnei^hip 
entities  created  and  permitted  under  the  laws  of  the  remaining  forty 

States  of  the  Union.  . ,  ^      ,    -,  ^-     t 

Mr.  Frear.  Would  it  disturb  you  if  I  asked  a  question » 

Mr.  Fauntlekot.  No,  sir.  . 

Mr.  Frear.  If  I  understood  you  correctly,  the  parties,  that  is,  the 
husband  and  the  wife,  can  vary  the  terms  of  the  marital  community 

partnership  ?  .  •  « ^i.  „ 

Mr  Fauntlerot.  Only  before  contracting  marriage.  After  ma>- 
riatre  is  contracted  there  can  be  no  variation  in  the  slightest  par- 

ticular.  .  •        o 

Mr.  Frear.  They  can  change  the  law  prior  to  marriage? 
Mr.  Fauntlerot.  Prior  to  the  marriage. 
Mr.  Hill.  That  is  in  Louisiana. 
Mr  Fauntlerot.  Yes ;  that  refers  to  Louisiana. 
Mr.  Hill.  That  does  not  obtain  in  all  of  the  community-property 

Mr.  Fauntlerot.  No.  I  wish  to  say  this,  interpolating,  that  if 
I  get  into  too  deep  water  legally  and  I  make  any  misstatement  of  the 
law,  I  want  to  ask  Mr.  Dunbar  to  correct  any  such  misstatement  1 

may  make.  -         ^     .  £  *il_ 

Mr.  Frear.  The  statement  relative  to  varying  the  terms  of  thm 

contract  is  very  interesting. 

Mr.  Cochran.  With  reference  to  your  statement,  Mr.  Hill,  that 
some  of  the  community-property  States  do  not  permit  husband  and 
wife  to  refuse  to  be  bound  by  the  community-property  law,  in  such 
States  could  they  not  accomplish  the  same  purpose  by  a  prenuptial 
contract? 

Mr.  Hill.  No;  they  could  not  in  my  Stat€.  I  cannot  speak  with 
respect  to  all  the  other  States,  but  they  can  in  Louisiana.  They  fix 
it  before  marriage,  but  after  the  marriage  is  consummated,  then  the 
law  operates  and  they  are  powerless  to  modify  it. 

Mr.  Fauntlerot.  Common-law  or  noncommunity  States  marital 
partnerships  are  frequently  designed  to  secure  income-tax  advantage, 
and  have  .inherent  in  them  all  of  the  complications  for  administration 
of  income  taxation  claimed  to  exist  in  the  marital  community  prop- 
erty partnership.  Nor  is  it  just  to  set  aside  the  laws  of  the  com- 
munity-property States  which  define  j)roperty  rights  therein  for 
husband  and  wife,  while  Congress  recognizes  the  laws  of  the  common- 
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law  States  defining  property  rights  of  husband  and  wife  of  those 
^tates.  J^xample  aft«r  example,  if  need  be,  can  be  furnished  of 
4he  recognition  by  the  Treasury  Department  and  the  courts  of 
various  legal  devices  and  agreements  adopted  to  lower  individual 
St^Us    f  th^  TT  "^^^"^^  couples  in  all  of  the  noncommunity-property 

Mr.  Frear.  That  is  one  of  the  things  we  have  tried  to  cure. 

Mr.  Faunttueroy.  It  has  not  been  cured  except  to  a  degree.  I  think 
1  can  show  that  you  are  chiefly  curing  the  Mitchell  case  proposition, 
but  m  many  other  instances  tax  manipulation  has  not  been  touched, 
lou  can  read  the  opinions  of  the  Board  of  Tax  Appeals,  and  case 
after  case  comes  up  where  the  principle  is  tested  and  the  State  law 
survives  if  the  agreements  or  transactions  are  legal. 

It  IS  taken  for  granted  that  the  committee  has  in  mind  that  the 
present  basis  of  community-property  taxation  may  at  times  produce 
a  greater  tax  rather  than  a  less  tax,  depending  on  the  amount  of 
separate  income  which  either  spouse  may  have.  Under  the  present 
basis  of  reporting  income  from  a  marital  community  partnership. 
If  a  separate  return  is  filed  by  the  wife,  she  is  compelled  to  add  half 
of  the  community  income  to  the  amount  of  her  separate  income,  and 
in  c^ses  where  her  separate  income  is  much  larger  than  the  hus- 
band  s,  a  larger  combined  tax  results  for  the  spouses  by  reason  of 
the  present  basis  being  applied  to  require  each  spouse  to  report  one 
hfl  ^ wK  ^^"^^"Ji^^y  '^^T^'.  Also,  the  proposal  in  the  pending 
bill  m  the  case  of  the  couple  cited  would  cause  the  combined  taxel 
to  be  less  if  the  separate  income  of  the  wife  were  sufficientlv  ffreat 

Again,  it  can  be  urged  with  equal  fairness  if  husbands  and  wives 
m  the  community-property  States  are  to  be  penalized  by  a  special 
amendment  relating  only  to  them,  similarly  it  would  be  fair  for 
provision  to  be  made  to  penalize  husbands  and  wifes  of  common-law 
fetates  who  pay  le^s  income  tax  by  taking  advantage  of  the  Wal 
devices  pennitt^d  by  the  law  of  their  State.  In  othe?  words,  a  joint 
return  IS  now  filed  by  married  taxpavers  of  considerable  income 
on^y  when  they  save  income  tax  by  so  doing.  A  husband  may  have 
had  a  loss  m  his  business.  He  may  be  in  the  red.  He  may  have  a 
wife  who  has  considerable  income.  In  that  instance  they  would  file 
a  jomt  return  and  the  Treasury  would  lose  the  income  ix  it  would 
have  received  on  the  wife's  income.  And  a  similar  privilege  ex 
income        ^''^^^''^  ^^^  '"^^"^^  *^^  ^^^  ^^^e  has  suffered  a  loss  of 

the'rVSurTDeT^^^^  ^™^^^^'  '^  ^^^  administration  in 

Mr.  Fauntleroy.  It  is. 

Mr.  Shaixenberger.  Is  there  any  way  in  which  such  a  practice 
can  be  stopped?  ^  av^w^c 

Jilr.  Fauntleroy.  That  is  the  provision  that  Mr.  Morgenthau 
^rouffht  to  this  committee,  of  requiring  a  mandatory  joint  return 
io^  the  spouses  m  all  of  the  48  States,  and  I  am  going  to  discuss  it 

Another  point  is  that  in  Louisiana  all  income  from  separate 

SfZl^"^"""^  ^'1*^5  *^  *^^''  please-except  capital  accretions ;  that 
means,  if  a  man  had  a  plantation  or  a  piece  of  real  estate  when  he 
married  and  it  afterward  increased  in  value  and  he  sold  it  at  a 
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profit,  that  increase  is  capital  accretion;  that  profit  would  be  his 
separate  income.  All  income  from  property  except  capital  accre- 
tion which  the  husband  has  on  marriage  or  acquires  after  marriage 
by  gift  or  inheritance  is  income  of  the  marital  community  partner- 
ship. He  could  have  a  million  dollars  when  he  married,  and  one 
half  of  the  entire  income  from  that  million  dollars  that  he  had 
before  marriage  would  belong  to  the  wife,  as  the  whole  of  the  in- 
come would  fall  into  the  community  partnership  in  which  the  wife 
has  an  equal  interest  with  the  husband. 

Mr.  Frear.  But  the  million  dollars  is  his  separate  estate. 

Mr.  Fauntleroy.  The  million  is  his  separate  estate,  but  the  in- 
come therefrom  is  community  property,  and  he  cannot  remove  him- 
self from  that  burden  except  by  making  a  marriage  contract  in 
advance  of  the  marriage.  While  marriage  contracts  are  common  in 
France,  they  cause  embarrassment  in  America.  Also,  all  the  income 
from  the  separate  property,  except  capital  accretions,  of  the  wife 
which  is  administered  by  the  husband — bear  in  mind  I  say  "  admin- 
istered by  the  husband  " ;  that  is  to  say,  if  she  permits  him  to  admin- 
ister it^then  the  income  from  her  separate  property  falls  into  the 
community  partnership  income.  Likewise,  the  earnings  from  per- 
sonal services  of  either  spouse  fall  into  the  marital  community,  as  do 
the  profits  of  a  business  conducted  by  either  spouse  even  though  the 
capital  producing  the  profits  is  separate  property. 

Furthermore,  and  unlike  marital  partnerships  permitted  by  com- 
mon-law States,  once  the  marital  community  is  established,  the  terms 
of  the  partnership  cannot  be  varied  by  mutual  agreement,  but  must 
continue  until  dissolution  is  provoked.  Again,  all  gifts  between  hus- 
band and  wife  are  revocable  by  the  donor.  Those  features  are 
stressed  to  illustrate  the  scope  of  the  terms  of  the  marital  partnership 
agreement  so  that  the  committee  may  understand  how  far-reaching 
they  are  and  realize  the  harshness  of  the  result  sought  to  be  accom- 
plished by  the  pending  proposal  and  appreciate  the  inability  of  com- 
munity property  husbands  and  wives  to  acquire  a  property  status 
similar  to  that  permitted  to  a  husband  and  wife  of  certain  common- 
law  States. 

Think  of  this :  you  are  forcing  by  this  proposal  a  woman  who  may 
run  a  millinery  shop  on  her  own  capital  to  put  the  profits  from  that 
business  into  the  husband's  return ;  not  the  husband's  share  only,  but 
you  are  forcing  her  to  put  all  of  the  profits  into  his  return  because 
under  the  law  he  has  the  legal  right  to  administer  and  control  the 
income  which  would  be  community  property.  The  husband  for 
income  tax  would  be  bound  by  his  legal  right. 

Mr.  Shallenberger.  You  do  not  think  the  language  which  says 
ownership,  management,  and  control  will  be  the  controlling  factor 
that  will  protect  her  in  her  business. 

Mr.  Fauntleroy.  I  do  not  think  the  Treasury  officials  would  so 
advise  you. 

Mr.  Shallenberger.  Isn't  it  her  actual  management  and  control? 

Mr.  Fauntleroy.  I  am  talking  about  the  law  of  the  State,  as  dis- 
tinguished from  what  you  were  talking  about.  There  is  no  way  to 
change  the  husband's  right  of  administration  and  control  in  Louisi- 
ana except  for  the  legislature  to  change  it.  I  think  the  committee 
understands  that  in  several  of  the  community-property  States  ad- 
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ministration  and  control  have  been  changed  from  one  spouse  to  the 
other.  I  wish  to  say  that,  as  far  as  this  bill  is  concerned,  where 
it  is  practical  to  do  so,  and  if  the  legislature  saw  fit  to  do  so,  it 
could  practically  make  nugatory  the  very  provision  that  you  are 
now  seeking  to  write  into  the  law. 
Mr.  Frear.  By  what  procedure? 

Mr.  Fauntleroy.  By  passing  legislation  that  the  wife's  earnings 
from  the  community  property  shall  be  placed  in  her. 
Mr.  Frear.  But  the  Supreme  Court  would  decide  that. 
Mr.  Fauntleroy.  Of  course.  The  Supreme  Court  would  have  the 
power  to  decide  but  the  Supreme  Court  would  recognize  the  control 
had  been  changed.  The  sovereignty  of  the  States  put  them  in  posi- 
tion to  change  their  laws ;  unless  you  are  going  to  write  a  new  kind 
of  a  tax  law — one,  if  you  will  pardon  my  saying  so,  that  will  enable 
Congress  to  "  snap  its  fingers  "  at  all  property  rights  of  every  kind, 
sort,  and  character  as  defined  and  determined  by  State  law. 

Mr,  Frear.  It  is  conceivable,  but  this  is  separate  property,  which 
has  been  separate  property,  irrespective  of  the  decision  of  the  legis- 
lature, and  it  belongs  to  the  spouses. 

Mr.  Fauntleroy.  Not  according  to  this  proposal ;  the  income  from 
the  husband's  separate  property  is  under  the  control  of  the  hus- 
band and  the  income  from  the  wife's  separate  property  may  be. 
It  does  not  necessarily  mean  her  personal  earnings  are  actually  de- 
manded by  him,  but  he  has  the  legal  control  of  them. 

Mr.  Frear.  I  am  speaking  more  particularly  about  the  Wiscon- 
sin case. 
Mr.  Fauntleroy.  I  will  come  to  that. 
Mr.  Frear.  We  have  had  several  witnesses  dwell  on  that. 
Mr.  Fauntleroy.  I  am  going  to  dwell  on  what  the  Treasury  De- 
partment said  about  it. 

A  striking  instance  of  the  extent  to  which  the  proposals  incor- 
porated in  the  pending  bill  will  lead  is  found  in  the  following  ex- 
ample which  while  similar  to  one  heretofore  given  to  the  committee, 
is  a  more  forceful  illustration  of  the  complication  that  will  arise 
when  a  change  of  residence  is  made  from  Louisiana  to  a  common- 
law  State.  Suppose  a  husband  and  wife  have  accumulated  $500,000 
of  community  property  which  is  invested  in  stocks  and  taxable 
bonds.  In  Louisiana  the  husband  would  have  to  report  all  of  the 
income  therefrom,  but  in  the  common-law  State  each  of  the  spouses 
would  be  permitted  to  return  for  income  tax  one  half  of  the  income 
received  from  this  identical  property. 

In  otiier  words,  a  situation  would  be  created  by  the  Federal  in- 
come-tax law  which  would  encourage  an  exodus  of  very  prosperous 
couples  from  Louisiana  or  other  community-property  States.  And 
the  anomaly  would  exist  of  the  Federal  Government-s  recognizing 
for  Federal  income  tax  the  rights  acquired  under  the  community- 
property  States  law  of  former  residents  of  such  States  who  had 
removed  to  common-law  States,  while  at  the  same  time  overriding 
the  community-property  law  for  residents  of  the  community-prop- 
eHj  States.  Surely  the  creation  of  such  result  does  not  produce  an 
equitable  and  uniform  basis  of  taxation.  You  could  take  two  couples 
identically  in  the  same  position,  one  having  removed  to  New  York 
The  one  that  removed  would  get  the  tax  advantage  and  the  one  that 
stayed  in  Louisiana  would  be  penalized. 


Mr.  Hill.  In  Louisiana,  the  husband  and  wife,  under  the  example 
you  cited  of  $500,000  accumulation  of  stocks  and  bonds,  the  income 
from  that  $500,000,  under  the  provisions  of  the  bill,  would  be  taxable 
to  the  husband. 

Mr.  Fauntleroy.  That  is  right. 

Mr.  Hill.  Although  one  half  of  that  accumulation  belonged  to 
the  wife  and  the  other  half  to  the  husband.  If  this  married  couple 
with  that  property  should  move  to  the  State  of  New  York,  the 
State  of  New  York  would  recognize  the  one-half  interest  of  the  wife 
and  the  one-half  interest  of  the  husband,  and  the  Federal  Govern- 
ment would  recognize  that  one  half  belonged  to  the  wife  and  one 
half  to  the  husband  and  would  tax  to  each  of  them  his  or  her  share 
of  the  income,  whereas  in  Louisiana,  under  this  bill,  it  would  all  be 
taxed  to  the  husband. 

Mr.  Fauntleroy.  Yes. 

Mr.  Shallenberger.  I  asked  the  very  distinguished  Senator  from 
Texas  that  question,  and,  if  I  understood  him  rightly,  his  judgment 
was  that  the  same  rule  would  apply  in  the  State  of  New  York,  as 
far  as  the  Federal  taxes  were  concerned,  for  the  reason  that  manage- 
ment and  control,  being  of  sufficient  degree,  was  the  warrant  for  the 
Government  requiring  a  single  return.  Why  should  not  that  apply  in 
New  York  as  in  every  other  State,  for  if  the  management  and  control 
were  sufficiently  definite,  that  rule  of  law  would  not  apply. 

Mr.  Fauntleroy.  Property  rights  are  recognized  in  the  common- 
Jaw  States;  the  community  property  is  recognized  there  as  abso- 
lutely vesting  the  wife's  rights  in  her  to  one  half  thereof.  And  the 
tax  on  it,  under  numerous  decisions,  has  been  just  as  I  stated. 

Another  complication  that  follows  from  the  adoption  of  the  pend- 
ing income-tax  proposal  will  arise  in  Louisiana  in  connection  with 
the  receipt  of  the  wife  of  her  share  of  the  community  property  on 
the  dissolution  of  the  marital  community  partnership.  She  acquires 
the  community  property  neither  as  a  gift  or  a  devise;  she  has  been 
assessed  and  has  paid  no  income  tax  thereon  while  it  was  being  ac- 
cumulated and  the  question  is  raised,  does  she  receive  it  free  of  tax  by 
reason  of  the  husband's  having  annually  included  her  share  of  the 
community-property  income  in  his  return  and  paying  such  tax  as 
was  due  by  him,  and,  of  course,  he  would  be  required  to  add  the 
community  income  to  any  annual  separate  income  he  may  have  re- 
ceived. Now,  that  may  be  a  fictitious  assumption  in  the  sense  that 
the  question  has  not  yet  arisen,  but  it  is  very  practical,  when  you  start 
letting  my  income  tax  be  paid  by  somebody  else,  unless  I  am  bound 
by  law  of  some  kind,  to  have  a  part  in  the  liability.  Therefore,  when 
I  get  the  property  which  does  not  come  to  me  as  a  gift,  or  by  in- 
heritance, does  not  a  hiatus  arise.  I  loiow  of  no  other  situation  in 
law  where  that  is  allowed.  Perhaps  some  of  these  lawyers  can 
differentiate  it. 

Relative  to  the  Ohio  case,  which  held  that  because  the  wife  was 
not  known  to  the  other  partners,  that  fact  made  the  husband  liable 
for  the  whole  tax:  I  do  not  know  just  what  happened  after  that; 
whether  if  she  had  gone  in  and  enforced  her  right  to  the  control  of 
the  property  it  would  be  ruled  that  for  income-tax  purposes  it  was 
tantamount  to  being  a  gift. 

Mr.  Hill.  In  that  case  the  decision  was  that  there  was  not  any 
partnership  and  that  she  was  not  a  member  of  the  partnership.    It 
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requires  the  consent  of  the  members  for  the  admission  of  a  new 
partner. 

Mr.  Fauntleroy.  If  she  had  a  legal  right  to  get  her  share,  the 
question  is,  when  she  gets  it,  does  she  have  to  pay  a  tax  on  such 
profit  as  she  makes  from  the  contract? 

Additional  complications  will  follow  in  those  cases  in  which  man- 
agement and  control  of  certain  of  the  community  property  is  in 
one  or  the  other  of  the  spouses.  No  complications  arise  now  under 
the  present  basis  in  connection  with  the  income  of  the  marital 
community,  as  its  profits  or  income  are  accounted  for  and  ren- 
dered for  income  tax  on  the  basis  applied  to  common-law  State 
marital  partnerships  or  ordinary  commercial  partnerships  every- 
where. 

I  suppose  the  committee  understands  the  basis  of  a  commercial 
partnership,  that  the  various  partners  render,  in  their  income-tax 
returns,  their  share  of  the  profits  from  that  partnership,  whether 
actually  distributed  or  not.  That  is  very  similar  to  some  situations 
that  can  arise  in  this  community-property  partnership,  but  for  ordi- 
nary partnerships,  whether  they  be  marital  partnerships  in  non- 
community  States,  or  ordinary  commercial  partnerships,  every 
partner  must  include  his  share  of  the  annual  partnership  profits  in 
his  return. 

Mr.  Cochran.  Can  this  marital  partnership  of  which  you  speak  be 
created  in  all  the  40  noncommunity  States? 

Mr.  Fauntleroy.  My  impression  is  it  cannot,  but  it  can  be  created 
m  a  great  many  more  States  that  is  now  the  case  and  perhaps  in  all 
by  proper  legislative  enactment. 

Eet  me  give  an  illustration  of  an  apartment  house  owned  in  New 
York,  acquired  in  this  manner:  The  wife  happens  to  inherit  $50,000. 
The  husband  happens  to  have  saved  $50,000.  They  see  an  apartment 
house  that  they  wish  to  buy  as  an  investment.  The  trade  is  made,  the 
husband  manages  and  controls  the  property,  talks  to  the  real-estate 
man  about  it,  collects  the  rent,  and,  m  fact,  is  the  administrator,  not 
necessarily  the  legal  administrator.  In  that  case  the  rents  and  profits 
from  that  apartment  house  would,  in  New  York,  go  half  and  half 
in  the  return  of  each,  because  they  would  be  the  jomt  owners  of  the 
apartment  house.  In  Louisiana,  under  the  identical  situation— you 
do  not  need  to  change  the  facts  at  all— under  the  present  community- 
property  basis,  half  of  the  profits  would  go  in  each  of  the  spouse's 
return,  while  under  this  law,  if  passed,  all  the  profits  would  go  in 
the  husband's  return. 

Mr.  Frear.  Let  me  understand ;  if  the  husband  and  wife  in  Loui- 
siana, each  having  $50,000  of  which  you  speak 

Mr.  Fauntleroy  (interposing).  I  am  assuming  it  is  separate  prop- 
erty in  both  cases. 

Mr.  Frear.  I  sun  trying  to  follow  you.  Each  has  $50,000  in  their 
own  separate  property,  coming  to  them,  not  from  the  operation  of 
I'ommunity  laws  but  from 

Mr.  Fauntleroy  (interposing).  Inheritance. 

Mr.  Frear.  That  comes  in  and  the  husband  then  makes  a  joint 
return  and  is  responsible  for  all. 

Mr.  Fauntleroy.  Under  the  proposal,  the  husband  has  to.  In 
Louisiana  he  would  be  the  administrator. 


Mr.  Frear.  He  does  not  now  ? 

Mr.  Fauntleroy.  He  does  not  now,  but  you  are  leaving  the  hus- 
band alone  in  New  York,  and  as  far  as  the  practicalities  go  there 
is  no  difference  in  the  two  situations. 

Mr.  Frear.  I  am  wondering  if  you  are  correct  in  your  inference 
of  what  that  would  carry. 

Mr.  Fauntleroy.  I  ask  the  Treasury  representative  to  correct  me 
if  I  am  wrong. 

Mr.  Frear.  We  have  your  explanation  of  it ;  I  do  not  suppose  they 
would  undertake  to  pass  upon  that. 

Mr.  Fauntleroy.  If  you  want  the  illustration  confused  a  little 
more,  I  would  be  glad  to  confuse  it  for  you.  It  can  be  confused  by 
the  husband  having  $50,000  in  community  property.  In  that  case, 
the  wife  would  have  three  quarters  of  the  property  in  fact,  and  the 
husband  only  one  quarter,  but  all  the  income  from  the  property 
would  have  to  go  in  the  husband's  return,  under  the  pending 
proposal. 

Mr.  Hill.  That  is,  under  the  proposed  bill? 

Mr.  Fauntleroy.  Under  the  proposed  bill;  yes,  sir.  I  do  not 
think  it  is  constitutional ;  I  am  not  a  lawyer ;  I  am  not  talking  as  & 
lawyer,  except  I  have  some  conception  of  legal  principles. 

Mr.  Shallenberger.  You  know  the  courts  by  experience? 

Mr.  Fauntleroy.  To  some  extent.  Now,  as  to  the  need  for  this 
legislation,  and  I  am  trying  to  simpify  some  of  the  discussion  so 
that  we  can  find  out  what  is  involved  in  dollars  and  cents,  as  far  as 
revenue  in  the  Treasury  is  concerned. 

Mr.  Shallenberger.  You  are  going  to  analyze  as  to  what  would 
be  the  result  in  revenue  to  the  Treasury  Department  if  this  law  is 
put  into  effect? 

Mr.  Fauntleroy.  I  am  going  to  question,  and  give  my  reason  for 
doing  so,  the  exaggerated  estimates  of  50  million  and  60  million 
which  have  appeared  in  this  record.  That  was  in  the  minds,  appar- 
ently of  all  parties  when  the  discussion  began,  and  it  has,  for  the 
time  being,  been  reduced  to  $18,000,000  in  normal  times,  and  possibly 
$28,000,000  under  some  theories  that  are  not  explained.  It  is  accord- 
mgly  m  the  air,  whether  there  are  $28,000,000  involved  or  $18,000,000. 

Mr.  Frear.  There  was  an  effort  to  explain  that. 

Mr.  Fauntleroy.  You  lost  rapidly  42  millions,  and  then  with  equal 
rapidity,  you  ran  up  the  $18,000,000  to  28  millions. 
^rU'A  ^"A^E^ERGER.  You  would  not  dispute  that  the  income  to 
this  (jovemment  might  increase  twice  as  much  as  it  is  now,  and  then 
the  amount  would  be  doubled. 

Mr.  Fauntleroy.  I  am  going  to  come  to  that.  I  will  take  1929;; 
1  am  also  going  to  take  a  poor  year. 

Mr.  Frear.  Is  it  very  material  whether  it  is  1  million  or  28  million  t 

Mr.  Fauntleroy.  It  might  be. 

Mr.  Frear.  I  do  not  believe  you  or  I  can  analyze  it. 

Mr.  Fauntleroy.  I  am  going  to  attempt  to  give  my  interpretation 
of  the  relative  merits  of  the  original  Treasury  Department  proposi- 
tion involving  40  millions.  ^        ^  tf    f 

Mr.  Frear.  That  is  considered  somewhat  overdrawn. 

Mr.  Fauntleroy.  In  1921  we  had  no  hearings  on  the  part  of  tax- 
payers on  a  provision  similar  to  this  before  the  Ways  and  Means 
committee,  and  the  provision  was  inserted  in  the  law.     It  went  over 
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to  tlie  Senate,  passed  the  Senate  and  came  on  the  floor  of  the  Senate 
and  was  eliminated  by  actual  vote  of  the  Senate,  due  to  the  activity 
of  the  16  community-property  State  Senators,  both  Republicans  and 
Democrats,  at  that  time. 

Mr.  Freak.  There  were  the  same  number  of  States  at  that  time 
that  had  the  community-property  system  ? 

Mr.  Fauntleroy.  There  were  eight,  and  they  have  not  increased 
in  number  since  the  discussion  arose.  However,  California  was  un- 
fortunate in  having  a  legal  status  which  the  Treasury  Department 
recognized  and  which  the  Supreme  Court  recognized  that  prevented 
California  community  income  from  being  divided  until  their  Su- 
preme Court  decision  of  January,  1931  {U,S.  v.  Malcovu  282  U.S. 
792).  As  a  consequence  of  this  decision,  the  rule  applicable  to  return 
of  community  income  by  California  taxi)ayers  is  the  same  after  July 
29,  1927,  as  that  for  taxpayers  of  the  other  community  property 
States.  I  am  going  to  introduce  into  the  record  a  letter  *of  October 
27,  1921,  from  Commissioner  D.  H.  Blair,  Commissioner  of  Internal 
Revenue,  addressed  to  Hon.  Joseph  E.  Ransdell,  United  States  Sen- 
ator, who  was  the  senior  Senator  at  that  time  from  Louisiana,  and 
whose  secretary,  as  a  young  man,  I  was.  I  shall  not  attach  too  much 
importance  to  the  letter,  but  the  committee  can  draw  its  own  infer- 
ences.    I  do  not  know  whether  you  want  me  to  read  it  or  not. 

Mr.  Shallenberger.  What  is  it  in  reference  to? 

Mr.  Fauntleroy.  It  is  in  reference  to  the  saving  involved  in  the 
community-property  legislation.    Do  you  wish  it  read  ? 

Mr.  Hill.  Yes;  please  read  it. 

Mr.  Fauntleroy.  It  is  dated  October  27,  1921,  and  is  addres^^ed 
to  Hon.  Joseph  E.  Ransdell,  United  States  Senate  [reading] : 

Reference  is  made  to  your  letter  of  October  24.  in  which  vou  call  attention 
to  the  community  provision  in  tlie  pendin?  revenue  act  mid  state  that  in  con 
rmction  with  your  consideration  of  the  provision  you  are  anxious  to  obtain 
the  following?  information:  The  difference  in  t<»tar  revenue  from  each  of  the 
community-property  States,  assuminjr  similar  income  reported  for  1920  or 
tte  last  year  for  which  statistics  are  available,  that  will  be  produced  under 
tHe  law  as  it  now  is  and  under  the  proposed  amendment  based-  (1)  On  the 
rates  of  taxes  contemplated  in  the  pending;  bill  for  1921 ;  (2)  for  19^  under 
the  rates  proposed  in  the  bill  as  it  left  the  House;  and  (3)  under  the  rate^ 
as  adopted  by  the  Senate  on  Saturdav  last  uncier  tm    rates 

w^tli'iw  \'-'yr  ^"•\,^*^"*^^  ^*>  -ir  ^^%^  ^^^^^^"  26.  there  are  no  statistics  that 
would  shed  lijrht  on  these  questions.  I  have  asked  Mr.  M  •I'ov.  the  actuarv  for 
the  Department,  for  some  estimates  which  might  be  of  value  to  you  He  advises 
me  that  the  i)eicentage  of  separate  returns  by  wife  of  total  returns  is- 

In  community  States,  three  tenths  of  1  percent.  "    '  * 

In  these  States  plus  Califoraia,  fifty-flve  one  hundredths  of  1  percent 

In  the  United  States,  eight  one  hundredths  of  1  percent 

The  percentage  of  separate  returns  by  wife  of  joint  returns  bv  husband  and 
wiie  is : 

In  community  States,  seventeen  one  hundredths  of  1  percent 

These    States    plus   Otilifoniia,    ninety    one    hundredths    of    1    percent 

Total  Unite'l  States,  1.04  percent.  iJ*^iceiii. 

Mr.  McCoy  advises  "  the  answer  to  the  query  as  to  the  gain  in  revenue  bv  tlie 
tiinendment  is  that  very  little  additional  revenue  will  be  gained  possiblv  not 
over  $5.000.0(K);'  This  Bureau  and  the  Treasury  Department  do  not  vouch 
for  the  accuracy  of  the  statistics  or  of  the  estimates  funii.shed  by  Mr  McCoy 
The  pen  eiitages  are  not  ba.sed  upim  statistics  for  the  vear  1920  since  no  sta- 
tistics whatever  are  available  with  respect  to  those  returns. 

Mr.  Freae.  Of  course,  the  rates  are  entirely  different  now. 
Mr.  Fauntleroy.  I  think  unquestionably  the  rates  are  hi<^her  for 
1921.    I  did  not  have  the  time  to  do  it,  nor  the  assistance  available 
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to  go  into  all  of  the  details  involved.  Of  course,  this  committee,  I 
think,  should  have  the  variation  in  these  rates. 

Mr.  Hill.  The  war-time  rates  were  in  effect  at  that  time. 

Mr.  Fauntleroy.  The  rates  in  1919  were  the  highest  of  all.  Then 
they  reduced  the  rates  some  in  the  1921  Revenue  Act,  but  the  surtax 
rates  for  the  year  1921  were  the  same  as  the  1919  rates,  and  then  the 
Mellon  plan  came  on  in  1923  reducing  the  rates  still  further. 

Mr.  Shallenberger.  If  I  recall,  Mr.  Fauntleroy,  somebody  gave 
us  these  figures,  not  only  those  you  have  given  us,  but  figures  for 
succeeding  years. 

Mr.  Fauntleroy.  But  they  were  general  statements.  I  am  making 
it  not  hearsay  as  to  what  Mr.  Mellon  said  would  be  saved  in  1924. 
iJnder  date  of  November  10,  1923,  Mr.  Mellon,  Secretary  of  the 
Treasury,  addressed  a  communication  to  Hon.  William  R.  Green, 
in  which  he  recommended,  as  recommendation  no.  6,  "tax  com- 
munity-property income  to  the  spouse  having  control  of  the  in- 
come "  and  he  estimated  it  would  increase  revenues  by  $8,000,000. 
As  I  stated,  the  Ways  and  Means  Committee  held  public  hearings 
and  refused  to  adopt  the  recommendation  of  the  Secretary. 

Mr.  Shallenberger.  I  am  quite  sure  that  statement  has  been  put 
in  already. 

Mr.  Fauntleroy.  I  think  it  is  in.  I  think  it  has  been  stated  as 
9  million;  I  do  not  know  exactly  what  the  correct  figure  is. 

Coming  down  to  the  1934  revenue  revision  hearings,  with  which 
you  are  all  familiar,  I  am  going  to  quote  from  a  statement  sub- 
mitted to  the  Ways  and  Means  Committee  by  the  Secretary  of  the 
Treasury,  appearing  at  pages  112  and  113,  Mr.  Magill  being  the 
representative  of  the  Department.  Mr.  Magill  quoted  Secretary 
Morganthau  as  follows: 

Under  the  present  law,  a  husband  and  wife  living  together  mav,  at  their 
own  option,  make  separate  returns,  or  may  make  a  single  joint  return'  If  each 
has  an  income  of  any  considerable  size,  each  will  ordinarily  make  a  separate 
return,  in  order  to  reduce  the  normal  tax,  and,  more  particularly,  the  surtaxes 
which  would  otherwise  be  payable.  The  family  income  is,  in  fact,  freauentlv 
extended  and  otherwise  treated  as  a  unit. 

I  wonder  what  he  means  by  that,  unless  he  means  the  husband  is 
the  head  of  the  family  and  runs  the  family. 

Nevertheless,  if  the  husband  and  wife  can  so  arrange  their  affairs  that  the 
wife  is  in  receipt  of  a  portion  of  the  family  income,  income  taxes  can  be 
considerably  reduced.  In  other  wonls,  the  present  privilege  of  filing  separate 
returns  operates  to  that  extent  to  defeat  the  progressive  rate  schedule  par- 
ticularly in  the  case  of  the  larger  taxpayers. 

It  is  evident  that  this  situation  is  the  direct  cause  of  numerous  transfersj. 
sales,  assignments,  and  other  arrangements  between  husbands  and  wives 
which  have  no  real  basis  and  are  made  because  of  a  desire  to  avoid  income 
taxes  otherwise  due. 

He  then  made  a  reference  to  the  marital  community-propertr  laura 
of  the  8  States  affected.  J  f    f     j 

Mr.  Hill.  You  say,  "  8  States  affected  ";  affected  by  what? 
Mr.  Fauntleroy.  The  8  States  which  have  community  propertr. 
Mr.  Hill.  Affected  by  this  bill?  J  f    f^   j 

Mr.  Fauntleroy.  That  is  correct. 

Mr.  Hill.  Mr.  Magill  was  talking  about  all  of  the  48  States  la 
nis  statement  which  you  have  just  read. 
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Mr.  Fauntleroy.  I  think  that  is  clear.  He  also  made  a  refer- 
ence, after  talking  about  what  was  happening  in  all  of  the  non- 
commimity-propertj  States,  to  the  savings  which  were  being  ob- 
tained in  community-propertv  States  by  reason  of  dividing  com- 
munity property.    Here  is  the  recommendation : 

The  Treasury  Department,  theretore,  reeommemls  that  the  committee  consider 
whether  a  husband  and  wife  Uving  together  should  not  be  requireil  to  file  a 
siujxle  joint  return,  each  to  pay  the  tax  attributable  to  his  share  of  the  income 
Sm-h  a  provision  has  hing  l>een  in  lorce  in  <»ther  c<mntries.  Our  estimates 
indicate  that,  on  the  present  rates,  the  suggested  change  would  directly  account 
for  an  additional  $40,000,000  of  revenue,  besides  discouraging  innumerable 
CH'.orable  tranNaetions  and  eliminating  present  inequities. 

Mr.  Cochran.  What  is  your  opinion  as  to  the  advisability  of  that 
proposal  ? 

Mr.  Fauntleroy.  Of  what? 

Mr.  Cochran.  Of  the  proposal  which  you  have  read. 
Mr.  Fauntleroy.  I  think,  as  a  layman,  if  it  can  be  legally  done, 
which  I  doubt,  by  reason  of  this  Wisconsin  case,  that  you  would 
have  at  least  what  would  be  called  uniform  taxation.  I  do  not 
thmk  it  is  necessary  to  do  it,  because  ever  since  1913,  when  the 
income-tax  law  came  into  effect,  it  now  being  1934,  the  people  have 
become  accustomed  to  another  basis,  and  unless  you  can  support 
It  with  a  very  detailed  estimate  it  should  not  be  done.  I  would  not 
advise  doing  it  on  some  such  estimate  of  $40,000,000  saving.  It 
has  to  be  gone  into  carefully,  and  estimates  should  be  presented 
**]*l^^i^  ^^^^  ^^^  ^^^*  figures  by  States.  The  Statistical  Bureau 
of  the  Treasury  can  assemble  that  information;  it  can  be  done  and 
It  is  important  to  be  done,  if  you  are  seriously  thinking  of  changing 
the  present  basis  of  taxation. 

Mr.  Shallenberger.  I  would  like  to  interject  a  statement  at 
this  time.  Mr.  Hill  has  referred  to  the  fact  that  certain  testimony 
of  the  Secretary  was  directed  toward  all  of  the  States.  I  raise 
the  question  with  you  here,  whether  or  not  this  bill  would  not 
«Pply  in  fact,  if  enacted  into  law,  to  the  40  other  States  as  well  as 
the  community-property  States  ?  I  raised  that  question  in  the  first 
part  of  the  discussion  and  the  representative  of  the  Treasury  De- 
partment agreed  with  my  friend,  Mr.  Hill,  that  it  was  only  intended 
to  affect  the  eight  States.  That  is  the  judgment  of  the  Treasury 
Department,  as  I  understand  it,  and  I  was  raising  the  question 
wliether  or  not  we  would  have  to  go  further  to  include  the  other 
States- 
Mr.  Fauntleroy.  I  think  it  applies  to  the  eight  community- 
property  States.  If  there  is  any  interpretation  to  the  contrary,  it 
seems  to  me  the  Department  of  Justice  ought  to  give  a  ruling  on  that 
point  before  we  assume  it  applies  to  other  States. 

In  speaking  of  the  Wisconsin  case  and  the  constitutional  right  to 
u  P^  T.C  ^\  ^^^^"^^^®  joint-return  basis,  or  mandatory  joint-return 
basis,  Mr.  Morgenthau  said,  after  speaking  of  the  Wisconsin  case : 

.»-'^^f,.*^®*^  ^^  ""^'  however,  conclusive  for  two  reasons.  In  the  first  Place 
the  Wisconsin  law  was  evidenUy  interpreted  by  the  court  as  requirine  that  the 
husband  should  pay  the  tax  on  his  wife's  income.  This  objection  can  be 
eJiminated  by  proper  draftsmanship  specifying  otherwise.  In  the  second  place 
the  Federal  GoTemment  is  not  under  the  same  constitutional  restrictions  as  the 
otates  In  this  respect. 


I  have  read  the  hearings  where  that  discussion  came  up,  and  I  am 
free  to  confess  that  I  got  the  idea  that  the  Federal  Government  was 
under  the  same  constitutional  restrictions.  Perhaps  the  author  of 
this  memorandum  can  show  why  it  can  be  done. 

Mr.  Hill.  I  will  say  that  the  decision  in  Reiner  v.  Dommn  (285 
United  States  Reports)  says  that  the  Federal  Government  is  under 
this  same  restriction. 

Mr.  Fauntleroy.  Yes. 

Mr.  Shallenberger.  You  have  taken  about  20  minutes  on  these 
matters. 

Mr.  Fauntleroy.  I  am  coming  to  the  end. 

Mr.  Shallenberger.  These  matters  to  which  you  are  referring  we 
have  already  had  presented. 

Mr.  Fauntleroy.  I  do  not  tliink  you  have  had  these  matters  which 
I  am  going  to  point  out  now. 

Mr.  Shallenberger.  I  mean  the  references  to  the  former  decisions 
and  the  quotations.  In  the  interest  of  these  other  gentlemen  here, 
who  desire  to  be  heard 

Mr.  Fauntleroy  (interposing).  I  am  sorry  to  occupy  so  much 
time. 

Mr.  Hill.  I  am  sure  the  gentlemen  would  be  glad  to  defer  to  the 
wishes  of  the  members,  in  order  that  the  witness  might  make  the 
presentation  of  the  points  he  is  coming  to. 

Mr.  Fauntleroy.  It  is  to  be  noted  that  the  estimate  of  40  millions 
applies  to  the  entire  48  States.  Wlien  I  realized  that  that  was  the 
case,  for  I  heard  the  committee  members  and  Mr.  Treadway  speak- 
ing of  50  millions  and  Mr.  Frear  of  60  millions,  it  occurred  to  me 
that  somehow  these  eight  community-property  States,  by  reason  of 
this  special  provision,  would  pay  a  great  deal  more  than  they  would 
on  the  joint-return  basis,  because  the  40  millions  was  the  entire  esti- 
mate made  for  the  48  States. 

I,  therefore,  discussed  the  matter  with  Mr.  Bartholow  and  he 
very  kindly  made  it  possible  for  me  to  see  Dr.  Burr,  of  the  section  of 
financial  and  economic  research,  and  Mr.  Bartholow  was  present 
at  this  conference.  Dr.  Burr  explained  that  the  Treasury  estimate 
for  the  8  community-property  States  involved  in  the  total  estimate  of 
$40,000,000  for  the  entire  48  States  is  but  $10,000,000,  or  one  fourth  of 
the  entire  amount.  The  estimate  was  based  on  actual  statistical 
data  within  the  Department,  and  it  is  my  view  that  the  matter  is 
of  such  importance  if  there  is  a  disposition  on  the  part  of  anyone 
to  seek  to  raise  the  estimate  on  an  unexplained  basis  the  committee 
would  be  warranted  in  calling  for  detailed 

Mr.  Shallenberger  (interposing).  This  is  your  statement;  that  is 
not  made  by  the  Treasury  Department  ? 

Mr.  Fauntleroy.  Mr.  Bartholow  was  present. 

Mr.  Shallenberger.  That  observation  about  what  the  committee 
should  do  is  your  observation? 

Mr.  Fauntleroy.  I  am  speaking  for  the  citizens  of  my  State,  and 
the  attitude  they  would  take.  It  seems  to  me  if  you  are  going  to 
change  the  basis  of  taxation  affecting  millions  of  taxpayers  in  the 
United  States  on  the  assumption  you  are  going  to  save  40  millions, 
that  there  should  be  accurate  information. 
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Mr.  Shaijlenberger.  That  is  the  point  I  wanted  to  bring  out.  That 
was  not  the  statement  of  the  Treasury  Department,  that  they  thought 
we  ought  to  get  the  real  facts. 

Mr.  Fauntleroy.  Not  at  all.  I  think  the  Treasury  Department 
has  the  actual  estimates,  though  I  did  not  see  them.  '  I  do  want  to 
call  attention  to  this  fact,  though,  that  if  a  joint-return  basis  from 
all  the  eight  community-property  States  would  produce  only  $10,- 
000,000,  or  one  quarter  of  the  whole,  it  is  to  be  presumed  that  this 
present  proposal  will  produce  a  less  amount  than  that,  unless  the 
rates  of  tax  for  surtax  have  been  materially  increased,  because  in  the 
State  of  California  and  other  States  where  large  amounts  of  sepa- 
rate income  can  be  returned  by  the  spouses,  there  would  be  less 
income  to  be  subject  to  tax  on  the  pending  proposal  than  would  be 
the  case  from  the  joint-return  basis.  I  have  some  tables  here  that 
I  can  just  introduce. 

Mr.  Hill.  If  it  is  not  too  long,  read  it,  because  we  do  not  always 
read  the  record. 

Mr.  Fauntleroy.  The  only  report  I  have  found  in  my  examina- 
tion of  the  statistics  indicated  by  the  Treasury  Department  in  which 
the  actual  amount  of  community-property  tax  is  set  forth  is  in  the 
report  of  the  Treasury  Department,  United  States  Internal  Revenue, 
statistics  on  the  income  for  1921. 

Mr.  Shallenberoer.  Haven't  you  reports  for  later  than  1921? 

Mr.  Fauntleroy.  This  is  the  onlv  one  fixing  the  amount  of  tax. 
Community-property  income  is  reported  but  the  statistics  show  the 
tax  thereon  only  for  1921.    Let  me  explain  that. 

Mr.  Hill.  Here  we  have  a  date  which  probably  more  nearly  com- 
pares in  the  rate  of  tax  with  the  rate  which  we  now  have,  than  if 
you  took  some  subsequent  years.    We  had  the  war-time  tax  in  1921. 

Mr.  Shallenberoer.  May  I  interject  to  say  that  I  thought  we  had 
the  figures  for  1931. 

Mr.  Fauntleroy.  I  have  some  figures  for  1931.  I  have  as  com- 
plete figures  as  the  public  statistics  reveal. 

In  1921  this  report  showed  that  there  were  24,094  community- 
property  returns  filed,  which  were  0.36  percent  of  the  total  number 
of  returns  filed ;  that  the  amount  of  income  subject  to  tax  was  $175,- 
684,785 ;  that  it  was  0.90  percent  of  the  whole  amount  of  income  re- 
ported for  that  year,  and  the  tax  was  $11,629,922,  or  1.62  percent  of 
the  total  amount  of  taxes  collected. 

I  draw  attention  to  that  figure  for  the  purpose  of  comparing  it 
with  the  estimate  of  $5,000,000  of  Mr.  McCoy  as  to  the  amount  of 
revenue  that  would  be  lost  by  application  of  the  community  ruling 
for  that  year.  A  35  percent  increase  for  the  entire  $11,629,922 
would  be  under  the  amount  estimated  by  Mr.  McCoy. 

For  1921  the  Treasury  statistics  show  a  community  income  of 
$175,662.785 ;  and  total  amount  of  net  income  $19,577,212,528. 

The  1925  community  income  was  shown  to  be  $261,209,721,  or 
1.19  percent  of  the  whole  amount,  which  was  $21,894,576,403. 

In  1928  there  was  $660,106,747  of  community-property  income, 
which  was  2.61  percent  of  the  total  amount  of  the  income,  which 
was  $25,226,326,912. 

In  1929  the  total  amount  of  community-property  income  was 
$647,799,247,  or  2.61  percent  of  the  total  amount  of  the  income, 
which  was  $24,800,735,564. 
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In  1931  the  total  amount  c  f  community-propertv  income  was 
$293,040,437,  which  is  2.15  percent  of  the  total  amount,  $13,604,- 
996,128.  '         '       ' 

I  have  the  total  amount  of  tax  paid  by  these  community-property 
States,  and  the  total  surtaxes  paid  for  1921,  1929,  and  1931.  It 
will  be  seen  that  in  these  States,  exclusive  of  California,  the  total 
mdividual  mcome-tax  was  $24,573,493,  for  the  year  1921;  that  the 
total  surtax  reported  in  that  year  was  $8,963,077. 

Mr.  Shallenberoer.  Your  figures  are  to  form  a  basis  of  an  esti- 
mate of  how  much  additional  revenue  will  be  received  from  com- 
munity property  if  this  bill  goes  into  effect. 

Mr.  Fauntleroy.  That  is  right. 

Mr.  Shallenberoer.  What  would  be  your  estimate  of  it? 

Mr.  Fauntleroy.  I  was  coming  to  the  year  1931.  There  was 
$12,695,972  of  surtaxes  paid  in  all  of  the  eight  States,  including 
California.  So,  I  cannot  see  how  in  that  year  that  the  saving  could 
have  been  more  than— as  I  say,  it  is  a  hit  and  miss  proposition,  if 
you  estimate  35  percent  more  the  saving  would  be  less  than  $4,500,000 
if  that  is  true.  ' 

No  mind  can  make  an  accurate  estimate  without  the  statistics  on 
which  to  go  into  all  that.  You  can  do  like  you  have  done,  compare 
the  income  of  certain  States  and  then  try  to  draw  certain  deductions 
from  that.  But  of  course  the  difference  in  tax  savings  depends  on 
the  graduated  rates  of  tax  and  the  income  that  would  actually  be 
reported. 

Mr.  Shallenberoer.  Are  these  figures  to  show  that  we  cannot 
determine  anything  from  statistics,  or  to  show  that  you  have  an 
opinion  concerning  them? 

Mr.  Fauntleroy.  They  are  to  show  that  the  total  taxes  paid  by 
all  the  States,  if  you  take  as  an  example  1921,  the  first  year  in 
which  is  reported  separately  community  property  on  that  analogy 
alone,  it  would  appear  you  could  not  under  normal  conditions  and 
rates  of  tax  expect  to  get  a  saving  far  in  excess  of  the  estimate,  at 
least,  that  the  Treasury  Department  makes. 

Mr.  Shallenberoer.  That  is  the  point  I  am  trying  to  get  Did 
Mr.  McCoy  give  you  an  estimate,  or  have  you  an  estimate  of  what 
he  thought  ? 

Mr.  Fauntleroy.  He  said  $5,000,000. 

Mr.  Shallenberoer.  Do  you  feel  that  is  a  fair  statement,  or  do 
you  have  a  different  opinion,  after  your  close  study  of  it? 

Mr.  Fauntleroy.  I  think  for  1921  that  was  an  eminentlv  fair 
opinion.  ^ 

^  Mr.  Shallenberoer.  Is  that  estimate  under  present  conditions  or 
lor  1921. 

Mr.  Fauntleroy.  His  estimate  was  made  under  returns  and  sta- 
tistics available  as  of  the  year  1921.    He  said  5  million. 

Mr.  Shallenberoer.  You  have  not  anything  since  that? 
.  Mr.  Fauntleroy.  Now,  in  1921,  notice  this:  The  total  individual 
income  tax  paid  for  all  the  States  was  $61,011,925,  whereas  for  1929  it 
was  $68,817,866,  or  there  had  been  an  increase  in  tax,  apparently  if 
InL^"^^^,^^^  correct,  of  only  about  $7,800,000.  The  total  tax  for 
1931  shrunk  to  $22,256,282  for  all  of  the  States  involved.     The  sur- 

5:QA^oonS^n^^^r^^   ^^^^^   ^^^^^^   ^^    ^^^'   combined   surtaxes,   were 
^t5b,J8U,210.     You  must  take  into  consideration  a  great  deal  of  income 
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subject  to  surtax  is  income  of  single  individuals  and  also  separate 
income  of  one  or  the  other  spouse. 

Mr.  Hill.  And  separate  income  returns  of  the  married  people? 

Mr.  Fauntleroy.  Yes.  There  is  not  as  much  money  involved,  by 
anything  like  the  amount,  as  I  see  it,  as  the  general  impression 
indicates. 

Mr.  Shallenberger.  The  time  for  adjournment  has  arrived. 

Mr.  Fauntleroy.  I  am  about  through  with  all  the  statistics  I 

Mr.  Shallenberger.  You  have  further  tables  to  present? 

Mr.  Fauntleroy.  No;  I  am  practically  through. 

Mr.  Shallenberger.  Do  you  wish  to  file  that' statement? 

Mr.  Fauntleroy.  Yes;  I  would  like  to. 

Mr.  Hill.  You  may  revise  it  and  give  it  to  the  reporter. 

(The  tables  referred  to  are  as  follows:) 


have. 


Exhibit  A 

TABLE  1 


The  following  table  has  been  compiled  from  data  contained  in  table  4,  page  46, 
of  the  Statistics  of  Income  (United  States  Treasury  Department,  Bureau  of 
Internal  Revenue)  for  the  year  1921: 


Community  income 

Total  income 

Percent 
of  com- 

State 

Number 

of 
returns 

Net  income 

Number 
of  returns 

Net  income 

mimity 
income 
to  total 
income 

Arizona ._ 

787 

628 

6,620 

145 

377 

9,863 

5,324 

K 167, 116 
3,  422, 823 

45,  719.  750 
1,046.164 
2, 268, 119 

81,228,823 

33. 758. 272 

18,477 

22,976 

67,960 

9,719 

11,780 

200.188 

115,688 

$48, 310, 197 
49, 737, 718 

197,897,146 
22, 455,  508 
27, 838, 166 

536, 897, 427 

262, 109, 642 

8.62 

6.88 

23.10 

4.66 

8.16 

16.13 

12.88 

Idaho ... 

XiOuLsiana 

Nevada 

New  Mexico 

Texas 

Washington - 

Total 

23,744 
350 

171.611.067 
4,073,718 

446,788 
386,062 

1, 145,  245, 803 
1, 168, 021, 448 

14.98 
.35 

California 

Total 

24.094 

175. 684,  785 

832,870 
5,829,306 

2, 313,  267.  251 
17,  263, 945,  277 

7.69 

AH  other  States 

TotaL- 

24,094 

'  176,684,785 

6. 662, 176 

19, 577,  212, 528 

.89 

1  statistics  of  Income  for  1921,  page  5,  reports  that  the  total  tax  paid  on  the  community  income  was 
$11,629,922,  or  1.62  percent  of  the  total  tax  of  $719,387,106  collected  on  all  personal  returns  for  that  year. 

Exhibit  A 

TABLE  2 

The  following  table  has  been  compiled  from  data  contained  in  table  4,  page  68 
of  Statistics  of  Income  for  the  year  1929: 


Community  income 

Total  income 

Percent 
of  com- 

state 

Number 
of 

returns 

Net  income 

Number 
of  returns 

Net  Income 

munity 
income 
to  total 
income 

Arizona 

1,225 
717 

3,830 

367 

630 

14,771 

5,372 

$15,395,341 

6, 933, 196 

49,811,063 

3,  799, 442 

6, 175, 192 

201,  873, 023 

80.  247.  961 

12,448 
9,830 

35,093 

6,174 

6.874 

113,555 

65,240 

$60, 788, 434 
38,  525, 958 

170, 713, 998 
21,  597,  783 
30, 875,  636 

592, 518,  704 

302,  258.  404 

26.33 
18.00 
29.18 
17.60 
20.00 
34'.  07 
26.66 

Idaho 

Louisiana . 

Nevada 

Nnw  Mexico 

T^ixw 

WashiiigtOTI      . 

Total 

26,902 
15,887 

364,  235,  218 
283,564.029 

248,214 
309,047 

1, 217, 278, 917 
1. 689, 896, 424 

29.92 
16.78 

California 

Total - 

42,789 

647, 799. 247 

557. 261 
3, 487. 066 

2,907,175,341 
21, 893, 560, 223 

22.28 

AM  other  States 

Total f^ 

42,789 

647, 799, 247 

4,044,327 

24. 800, 735, 664 

2.61 
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The  following  table  has  been  compiled  from  data  contained  in  table  4,  page  66, 
of  Statistics  of  Income  for  the  year  1931: 


Community  income 

Total  income 

Percent 
of  com- 

State 

Number 

of 
returns 

Net  income 

Number 
of  returns 

Net  income 

munity 
income 
to  total 
income 

Arizona 

449 

200 

2,015 

190 

250 

6,780 

2.453 

$4,722,000 
1. 668, 000 

21, 626, 000 
1.617,000 
2,181,000 

79,584,000 

24, 148, 000 

8,035 

6,864 

28,934 

3,431 

6,389 

89, 158 

51, 781 

$28,746,823 
18, 350, 071 

107, 673, 824 
14,041,657 
18,  231, 469 

333, 673,  467 

174,858.452 

1&43 
9.00 
20.08 
11.52 
1L96 
2i.85 
13.81 

Idaho 

Louisiana 

Nevada 

New  Me.Tico 

Texas 

Washington 

Total... 

12,337  1 
12,008 

135,546,000 
157, 495, 000 

192, 592 
248,  722 

695, 574,  763 
967.099,004 

19.49 
16.29 

California 

TotaL 

24, 345 

293, 041, 000 

441.314 
2,  784, 610 

1, 662, 673.  767 
11, 942, 322. 361 

17.62 

All  other  States 

• 

Total 

24,345  j 

293,041,000 

3.226,934 

13,604,996.128 

2.15 

Exhibit  B 

The  following  is  taken  from  Statistics  of  Income  for  the  year  1921,  table  1. 
page  38: 


State 

Net  income 

Normal  tax 

Surtax 

Total  tax 

Percent 
of  total 

Arizona _ 

$48, 310, 197 
49, 737, 718 

197, 897, 146 
22, 455, 508 
27, 838, 165 

536, 897,  427 

262, 109, 642 

$419, 839 

406,714 

3,203,864 

231,915 

255.637 

7, 835, 456 

3,299,094 

$96,798 

86,944 

2,100,658 

97,381 

95, 992 

4,832,438 

1, 610, 763 

$516, 637 

493,658 

5, 304,  522 

329,296 

351,629 

12,667,894 

4,909,857 

a  07 
.or 

.74 

.05 

.05 

L76 

.68 

Idaho 

Louisiana 

Nevada.- 

New  Mexico 

Texas 

Washington 

Total 

1, 145, 245, 803 
1,168,021,448 

15. 652, 519 
20, 158, 214 

8, 920. 974 
16, 280, 218 

24. 573. 493 
36, 438, 432 

3.42 

5.06 

California 

Total... 

2, 313. 267,  251 
17,  263, 945,  277 

35, 810,  733 
272,  248,  689 

25,201.192  1      61,011,925 
386,  126,  492  \     658,  375, 181 

8.48 
9Lfi3 

Noncommunity  States 

Total 

19, 677, 212, 528 

306,059,422 

411   Vi7  fVU  1      "710  ^fi'T  irt« 

loaoo 

f  lO,  UOI,  xwu 

The  following  is  taken  from  Statistics  of  Income,  year  1921,  page  5. 


Classification  of  income,  year  1921 


Total  community  income 

Total  noncommunity  income 

Total  income 


Income 


$175, 684,  785 
19, 401, 527, 743 


19, 577, 212;  528 


Percent 
of  total 


a* 

99l  J 


mx 
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The  following  is  taken  from  Statistics  of  Income,  for  the  year  1929,  table  9, 
pages  80  to  151: 


State 

Net  income 

Normal  tax 

and  tax  on 

capital  trains, 

net 

Surtax 

Total  tax 

Percent 

of 
total 

Arizona    ..  

$60,788,434 
38,  525,  958 

170,713,998 
21,597,783 
30,875,636 

592, 518,  704 

302,  258,  404 

$614,590 

115.883 

1,331,, 598 

133,  276 

177,908 

6,616.780 

3. 414, 366 

$499. 184 

68.442 

1,527.970 

223.168 

121,974 

6,  250. 170 

2. 360. 977 

$1,113,774 

184. 325 

2.859.568 

366. 444 

299.882 

12,866,950 

5.  775.  343 

0.11 

02 

Idaho. --- -- 

Louis  ia  na .  - 

Nevada 

.29 

M 

New  Mexico 

.03 

1.28 

.57 

Texas-. , , 

Washington 

Total 

California 

1.217,278,917 
1,689,896,424 

12,404,761 
20,131.946 

11,051.885 
25. 228. 332 

36.280.217 
546,112,460 

582. 392. 677 

1 

23.  466,  286 
45. 360.  278 

2.34 
4.63 

Total 

Nonoommunity  States ..^ 

2,907,175,341 
21,893,560,223 

32. 636, 707 
387,008.763 

68. 816. 564 
933,121.583 

6.87 
93.13 

Total - 

24,800,735,564 

419. 545. 470 

( 

1. 001.  lias,  147 

100.00 

The  following  is  taken  from  Statistics  of  Income,  year  1929,  page  6: 


Classification  of  income,  year  1929 


Total  comnmnity  income 

Total  nonoommunity  income- 


Total  income- 


Income 


$647. 799. 247 
24.152.936,317 


24.800,735,564 


Percent 
of  total 


2.61 
97.39 


100.00 


Exhibit  D 

The  following  is  taken  from  Statistics  of  Income,  vear  1929,  table  9,  pages 
75  to  124: 


State 


Arizona. 

Idaho 

Louisiana 

Nevada 

New  Mexico 

Texas 

Wasfainfton 

Total 

California 

Total 

Nonoommunity  States 

Total 


Net  income 


$28. 745. 823 
18,350,071 

107, 673, 824 
14,041,657 
18,231,469 

333. 673.  467 

174. 858. 452 


606. 574, 763 
967,099,004 


1,662,673.767 
11,942,322,361 


13,604,996,128 


Normal  taxi 
and  capital 
gains  tax- 
net 


$139. 

40. 

466. 

76, 

57. 

2,641, 

576, 


706 
884 
064 
935 
097 
240 
368 


Surtax 


Total  tax 


3.887, 
6,673, 


294 
016 


9,560.310 
50,488,729 


$107, 574 

5.161 

436.848 

272,091 

60,239 

2,093,119 

661,676 

3,636.708 
9,059,264 


12, 695. 972 
173, 382, 266 


60.049,039       186.078,238 


$247.  280 

46.045 

891. 912 

349,026 

117.336 

4, 0.i4.  359 

1.  -lis,  044 


Percent 
of  total 


0.10 
.02 
.36 
.14 
.05 

1.88 
.50 


7, 524, 002 
14, 732, 280 


22. 256. 282 
223.870,995 


246, 127, 277 


3.05 
5.09 


9.04 
90.96 


100.00 


The  following  is  taken  from  Statistics  of  Income,  year  1931,  page  6: 

Classification  of  Income,  year  1931 

Income 

Percent 
of  total 

Total  community  income 

$293, 040, 437 
13.311,955,601 

9  l** 

Total  noncommunity  income 

97  8.^ 

Total  income 

13,604,996.128 

100.00 
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STATEMENT  OF  HON.  FRITZ  G.  LANHAM,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr.  Shallenberger.  The  committee  will  next  hear  from  Mr. 
Lanhara. 

Mr.  Lanham.  Mr.  Chairman  and  gentlemen  of  tlie  committee,  I 
realize  that  it  is  time  for  the  House  to  meet  and  I  realize  also  that 
you  have  heard  this  matter  presented  in  detail  by  these  various 
gentlemen,  and  I  should  like  to  say  a  word  or  two  very  briefly  with 
reference  to  the  fundamental  principle  involved  in  the  proposed  leg- 
islation, insofar  as  the  State  of  Texas  is  concerned.  It  seems  to  me 
that  the  crux  in  the  consideration  of  a  matter  of  this  kind  must  be 
the  fundamental  principle,  and  not  the  incidental  item  of  whether 
one  State  pays  more  tax  than  another  State.  I  desire  to  di.scuss 
this  very  briefly  from  the  standpoint  of  Texas,  because,  naturally 
and  necessarily,  I  am  more  familiar  with  the  law  of  that  State 
than  of  any  other. 

We  of  Texas  feel  that  we  should  have  a  continuation  of  the  present 
practice,  not  as  a  matter  of  special  privilege,  but  as  a  matter  of 
right,  and  that  right  inheres  in  the  nature,  and  the  essence,  and  the 
substance  of  our  property  laws,  and  we  feel  that  this  proposal  is  a 
Irontal  attack  upon  that  right. 

Now,  very  briefly  and  from  the  standpoint  purely  of  the  principle 
involved,  what  is  the  situation  with  reference  to  Mr.  and  Mrs.  Texan  f 
When  they  are  married,  their  separate  property  at  the  time  of  mar- 
riage remains  their  separate  property.     The  income  from  that  sep- 
arate property  and  the  income  from  all  their  endeavors  becomes  there- 
after community  property.     In  the  usual  sense,  maritally,  Mr.  and 
Mrs.  Texan  are  one  person,  but  with  reference  to  their  propertv  rela- 
tionships, they  are  decidedly  and  distinctly  two  per^-  -is,  because  each 
spouse  has  the  right  to  one  half  of  all  the  property  a «  cumulated  after 
the  marriage.     Each  spouse  owns  that  one  half.     It  is  true  that  the 
husband  has  control  of  the  community  property  because,  necessarily, 
in  the  very  nature  of  things,  someone  must  have  charge  of  the  ad- 
ministration.    But  It  is  no  more  equitable  to  charge  the  taxes  against 
the  one^  spouse  who  has  control  of  the  propertv  of  another  than  it 
would  be  to  charge  any  agent  or  any  administrator  with  the  taxes 
upon  property  administered  by  him.    Now,  not  only  is  this  property 
halt  and  half  owned  by  the  respective  spouses,  but  that  relation.ship 
continues;  after  divorce,  each  gets  half.     If  one  should  die,  either 
according  to  our  statutes  of  descent  and  distribution,  or  by  testa- 
mentary  disposition,  neither  can  be  dispossessed  of  that  half     As  a 
mere  right  of  ownership  each  has  one  half  of  the  property;  it  be- 
|ongs  to  that  spouse;  it  cannot  be  taken  away  from  that  spouse.     If 
tnere  is  any  fraudulent  practice  in  control,  the  courts  will  orive  the 
reliet  to  the  spouse  that  is  affected  thereby.     And  so,  for  the  pur- 
poses of  taxation,  the  property  belonging  separately  and  distinctly 
in  equal  halves  to  the  two  spouses,  each  should  make  a  separate  re- 
tum  of  the  property  belonging  to  him  or  her.     It  seems  to  me  that 
tins  IS  so  sound  fundamentally  and  as  a  matter  of  right  that  it  cannot 
be  questioned,  and  I  believe  that  that  right,  under  our  property 
laws,  would  be  upheld  in  the  courts.  F    1   ^^^ 

,,!.•  ^   Shallenberger.  Do  you   know   of  cases   where   that  thinir, 
A^hich  you  say  is  the  crux  of  the  situation  and,  as  I  view  the  matter' 
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is  the  basis  of  the  bill,  has  been  decided  by  the  courts,  even  though  tlie 
control  is  vested  in  the  husband  so  that  he  has  a  very  powerful  control 
over  the  property,  even  to  the  point  of  being  able  to  dispose  of  it^ 

Mr.  Lanham.  He  has  not  the  disposition  of  all.  There  is  some 
property  in  which  the  wife  must  join;  for  example,  the  homestead 
and  other  property. 

Mr.  Shallenberger.  Have  there  been  cases  going  to  the  Supreme 
Court  where  the  ownership  of  the  property  is  such  that  the  wife  has 
a  right  to  have  it  taxed  separately? 

Mr.  Lanham.  I  am  not  familiar  w  ith  recent  decisions,  in  view  of 
the  fact  that  I  have  not  practiced  law  since  I  came  to  Congress.  I 
would  prefer  to  refer  you  to  Mr.  Fulbright.  It  seems  to  me  that 
the  courts  would  so  decide,  because  it  is  not  a  fiction ;  it  is  a  fact. 
One  half  of  the  property  belongs  to  the  husband  and  one  half  of 
the  property  belongs  to  the  wife,  and  the  husband  and  the  wife  can- 
not be  divested  of  that  half  by  divorce  or  in  any  other  way. 

Mr.  Shallenberger.  The  reason  I  asked  that  was  that  we  have 
learned  that  the  laws  of  the  various  States  are  different.  Somebody 
from  your  State  suggested  that  you  have  this  right  under  your  con- 
stitution. Therefore,  it  is  a  little  different  from  the  State  of  Cali- 
fornia, where  it  is  not  definitely  in  the  constitution. 

Mr.  Lanham.  It  is  a  fundamental  right  with  us. 

Mr.  Hill.  Is  it  not  a  fundamental  right,  recognized  by  the  Fed- 
eral Government,  that  a  State  has  the  exclusive  power  to  fix  the 
status  of  property  rights  between  husband  and  wife,  whether  that  be 
done  by  constitutional  provision  or  by  statute  of  the  State  legis- 
lature ? 

Mr.  Lanham.  That  is  my  understanding,  and  it  would  be  no  more 
fair  under  our  law  in  Texas  and  under  our  practice  in  Texas,  with 
the  wife's  half  of  the  property  safeguarded  in  so  many  ways,  to 
make  the  husband  pay  the  taxes  due  upon  her  property  than  it 
would  be  to  make  him  pay  the  taxes  due  upon  the  property  of  some 
stranger,  because  it  is  not  his  property.  His  control  is  a  matter  of 
administration  which,  if  not  properly  performed  can  be  corrected  in 
the  courts.  He  cannot  in  any  way  divest  her  of  that  property ;  it  is 
protected  during  the  marriage  state,  in  divorce,  and  after  death. 
It  seems  to  me  to  be  purely  fundamental,  and  that  must  be  the  de- 
ciding principle  with  reference  to  the  taxing  policy  of  the  United 
States,  not  whether  Texas  pays  more  taxes  than  Arizona  or  New 
York,  or  some  other  State,  but  does  each  citizen,  in  accordance  with 
the  laws  of  the  State  in  which  he  lives  with  reference  to  property 
holdings,  pav  what  he  should  pay. 

That  is  ail  I  wish  to  say,  but  I  hope  you  will  bear  in  mind  in 
your  consideration  of  this  measure  that  fundamental  principle 
involved. 

Mr.  Shallenberger.  I  will  say  that  the  gentleman  has  given  us 
a  very  constructive  analysis,  and  has  presented  the  matter  in  a  man- 
ner which  we  understand.  We  appreciate  your  statement  very 
much.    Is  Mr.  Buck  here? 

Mr.  Buck.  I  would  prefer  to  give  my  statement  at  a  later  session. 

Mr.  Shallenberger.  We  will  adjourn  until  Friday  morning  at  10 
o'clock. 

Thereupon,  at  12:20  p.m.,  an  adjournment  was  taken  until 
Friday,  May  11, 1934,  at  10  a.m.) 
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MONDAY,  MAY  21,   1934 

House  of  Representatives, 
Subcommittee  of  the  Committee  on  Ways  and  Means. 

The  subcommittee  met  at  10  a.m.,  Hon.  Ashton  C.  Shallenberger 
(chairman)   presiding. 

Mr.  Shallenberger.  The  subcommittee  will  please  come  to  order. 

,    .  J;  -^ij^-  ^  would  like  to  offer  for  the  record  a  memorandum 

T/    ?,  George  Donworth  and  Charles  T.  Donworth,  Seattle,  Wash. 

Mr  Shallenberger.  Without  objection,  it  will  be  placed  in  the 
record.  ^ 

(The  memorandum  is  as  follows:) 
Memorandum  Brief  in  Behalf  op  Community  Taxpayers  of  the  Statu  or 

^''?^^^'^^J\^^^''^^  ''''  ^•^-  ^^  ^^  «^^««^  DONWOETH  and  ChARMS 

T.  Donworth,  Seattle,  Wash. 

oJ^*^!^^"  ^?'.?"  ^^  "^'"^  ^^^^^  consideration  by  the  Subcommittee  on  Waya 
and  Means  of  the  House  of  Representatives,  reads  as  follows : 

[H.R.  8396] 

A  BILL  Relating  to  the  taxation  of  connnunity  property  income 

"Be  it  enacted  by  the  Senate  and  House  of  Representoftwes  of  the  United 
States  of  America,  That  for  the  purpose  of  determining  the  income-tax  liability 
ot  any  individual  during  any  taxable  year  beginning  after  December  31  1933 
property  of  a  marital  community  shall  be  considered  as  the  property  of  and 
income  of  a  marital  community  shall  be  considered  as  the  income  of,  tlie  spouse 
who  has  the  management  and  control  thereof  under  the  law  of  the  jurisdiction 
in  which  the  marital  community  exists,  and  such  spouse  shall  alone  be  entitled 
to  the  deductions  and  credits  allowed  under  the  internal  revenue  laws  which 
are  properly  allocable  to  such  property  or  income." 

PURPOSE  OF  THIS   BRIEF 

This  brief  is  reduced  to  a  relatively  small  compass  by  reason  of  the  fact  that 
a  full  presentation  of  the  position  of  the  community  taxpayers  of  the  State  of 
Washington  was  made  before  the  subcommittee  on  May  4,  1934,  by  the  writer 
of  this  brief,  George  Donworth,  of  Seattle,  Wash.  This  oral  statement  has  been 
&  .fi^'^^;  ^^  ^^^  committee  print  hearings.  The  scope,  therefore,  of  this 
brief  will  be  to  supplement  in  a  brief  compass  the  oral  statement,  and  to  set 
forth  with  more  definiteness  the  authorities  referred  to  in  the  oral  statement. 

THE  WASHINGTON  STATUTES  DEFINING  AND  REGULATING  COMMUNITY  PROPERTY 

With  the  exception  of  property  owned  by  the  spouses  before  marriage  and 
that  acquired  afterward  by  gift,  bequest,  devise,  or  inheritance,  and  the  rents 
issues,  and  profits  thereof,  all  property  acquired  after  marriage  in  any  LannS 
whatsoever  by  either  husband  or  wife  or  both  is  community  property   (Rem 
Comp.  Stat.,  sec.  6890,  6891,  and  6892).  property   (Kern. 
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By  section  6892.  tlie  hushautl  lias  the  management  and  control  of  comniunitv 
persona  property  and  the  like  power  of  di.j^sition  as  he  has  of  hfs  °  "pane 
rtfl.3  ^"J^'^i'  «f Pt  he  shall  not  devise  by  will  more  than  one  liaU 
th^  WK      r"'^  ^'"'""  '*'""'•  not^vithstamling  the  generality  ot  this  language, 

construing  Hils'S^^Hol."''    """''    '""'"    '^''"''^   "^    ""^   1"'"""'   '"^^"^'""^ 
By  section  6883,  the  husband  has  the  management  and  o.nlrol  of  the  oom- 

conv"va'„ci"or  X'^ran'.;;. ''"^"""^  ""'^  '«*°""'«"^-«  the   instrument   of 
As  to  real  estate,  conveyances,  and  agreements  for  convevancos  made  hv  the 
W^rLT'^l^V^'Jmt  T°  ««  «5?4»»«t  the  husband.     HoJuoke  v.  Jackson  (3 
^r^y    Z    \^^'  ^''ll*  ^^^^^  ^'  ^V««^-  ^)'  ^"^^^  V.  Whitfaker  (10  Wash 
«56)    TForftiirtaij  V.  W/tf^e   (176  U.S.  484),  Adams  v.  B/(w>fc    (G  Wash    1^8) 
Kaufmam,  \.  Perkins  (114  Wash.  40).  »<,/.   ^o   wasn.  o-»), 

A  lease  is  an  encumbrance  under  section  68J>3.  and  a  lease  or  agreement  for 
a  lease  executed  by  the  husband  alone,  is  void  even  though  the  >vife  had 
knovvledge  of  it.  SprcUzer  v.  Miller  (98  Wash.  601 ),  Kaufman  v.  Perkins  (114 
Wash.  40),  HooiTer  v.  Chambers  (3  Wash.  Ter.  26).  ^f^'Ktns  vii-j 

In  a  suit  by  vendee  to  reform  for  mutual  mistake  a  written  contract  for  the 
conveyance  of  land,  made  by  both  a  husband  and  wife,  reformation  is  refused 
unl^^ss  It  be  shown  that  the  wife  as  well  as  the  husband  personallv  Darticinated 
In  the  mistake.    ItMn  v.  Jeffery  (126  Wash   47)  paintipaiea 

Referring  to  section  6802.  giving  the  husband  the  management  and  control 
jLT^fT'-^^T  ^*^T°"^  property,  the  language  of  this  section  is  const r^^bv 
Judicia    decisions  to  amount  to  no  more  than  the  giving  of  a  power  of  attornev 

1  n^  T^fM  II  **?'  '"^  ^''""'t  ^'  *"^  principals,  the  husband  and  wif^tSus 
giving  effect  to  th«  language  of  the  statute  which  makes  community  Dronertv 
the  common  property  of  both  sinuses  ^   pi^peruy 

In  Schramm  v.  Steele  (97  Wash.  309),  the  Washington  Court  said  that  the 
husbanrl's  powers  with  relation  to  community  personal  property  are  no  broader 
than  those  employed  in  general  powers  of  attorney;  that  the  husband  is  a 
mere  statutory  agent  for  the  community;  and  that  theie  is  an  abso  ute^uality 
of  ownership  and  rights  in  all  community  property,  both  real  and  pefsonal, 
there  being  no  distinction  whatever  so  far  as  concerns  the  equal  prrmertv 
interest  between  husband  and  wife.  *     ^      ' 

To  the  same  effect  in  the  following  cases:  Marston  v.  Rm  (92  Wash  129)  • 
0!rreCo.  v.  Meek   (103  Wash.  467);  Snyder  v.  Strim/er   (116  Wash    131) 

^Jw^'k"'!;  '';Il'^J^  ^^*^'^-  ^29),  the  Curt  declares  the  husband  to  be 
only  the  head  of  the  firm  and  that  the  personal  pmpertv  is  as  much  the  wife's 
as  the^ husband's;  and  that  her  property  right  in  it  is  as  great™"  his 

In  Steimrt  y  Bank^  of  Endimit  (82  Wash.  106).  the  court  said  that' the  pur- 
poee  of  giving  the  management  and  control  of  the  community  personal  property 
to  the  husband  is  to  facilitate  the  business  of  the  conimunitv.  In  anv  suit 
brought  by  a  third  party  against  the  husband,  the  wife  has  the  right  t^'Lsert 
the  noncommunity  character  of  tlie  debt  or  obligation,  and  if  she  does  so  this 
question  must  l>e  litigated  at  the  same  time  that  all  other  conroverted  ques 
eS/^^rfas' wS  ^^iT^-    ^^-^^^--^'^  -  ^rai,  (10  Wash.  239)  ;  Alll.  v. 

The  wife  may  borrow  money  or  othenvise  incur  obligations  for  the  benefit 
of  the  eommumty  and  thereby  bind  the  community  as  effectually  as  the  husband 
may  do.    Fieldmg  v.  Ketlcr  (86  Wash.  194).  "u»uauu 

On  the  other  han«1,  the  husband  equally  with  the  wife  is  pr*»hibited  bv  Wash- 
ington statutes  from  discharging  out  of  community  property  an  obligation 
which  IS  not  a  community  obligation,  and  the  wife  suing  alone  mav  enjoin 
collection  of  the  husband's  separate  debt  out  of  community  proi^rtv.  hpinnmo 
V.  Allen  W  Wash.  570»,  Snyder  v.  Stringer  (116  Wash  Ul);  Fidelity  d 
Deposit  Co,  V.  ClarM  (144  Wash.  520).  ^ 

™.t!.in/^^L" w "T  •'•^^*''^  r^^>  ^"^^''^^^  *»  "»*^  community  property,  real  and 
personal  the  Washington  decisions  make  it  plain  that  the  wife's  interest  is  a 
legal  interest  just  the  same  as  the  husband's  interest  is  a  legal  interest  The 
Washington  decisions  deny  that  the  husband  holds  the  legal  title  with  a 
resultant  equity,  in  the  wife.  The  title  of  both  spouses  is  a  legal  title  eaual 
in  both.    Mabie  v.  Whittakcr  (10  Wash.  656).  '  ^ 

On  divorce  the  community  is  dissolved,  and  from  that  time  on  (unless  the 
decree  of  the  court  for  reasons  growing  out  of  the  divorce  grounds  transfers 
property  from  one  spoase  to  the  other)  the  two  spouses  become  tenants  in 
common. 


t  • 
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In  Ambrose  v.  Moore  (46  Wash.  463),  the  court  said: 

"  From  the  necessities  of  the  case,  their  joint  or  community  property  must 
become  common  property.  After  the  divorce  there  is  no  community,  and  in  the 
nature  of  things,  there  can  be  no  community  property.  The  divorce  does  not 
vest  or  divest  title ;  the  title  does  not  remain  in  abeyance  and  it  must  vest  in 
the  former  owners  of  the  property  as  tenants  in  common." 

In  Schneider  v.  Blherger  (76  Wash.  504),  it  is  said: 

"  Such  property  as  was  community  property  prior  to  the  decree  and  not 
disposed  of  thereby,  would  become  common  property  in  which  husband  and  wife 
would  retain  all  the  interest  vested  in  them  prior  to  the  decree." 

The  community  property  is  not  liable  foi«  the  husband's  torts,  though  com- 
mitted after  marriage,  unless  under  the  doctrine  of  respondent  superior,  they 
are  committed  in  carrying  on  the  business  of  the  community.  For  instance,  a 
husband  who  holds  the  office  of  slieriff,  and  in  that  capacity  committed  a  tort, 
cannot  subject  the  community  property  to  liability  therefor.  Fidelity  d  Deposit 
Co.  V.  CU»rk  (144  Wash.  5-),  Brottmi  v.  Langiert  (1  Wash.  73),  Bice  v.  Brown 
(98  Wash.  416),  Kies  v.  Wilkinsmi  (114  Wash.  89),  Coles  v.  McNamara  (131 
Wash.  691),  Schramm  v.  Steele  (97  Wash.  309),  Wilson  v.  Stme  (90  Wash  365), 
Day  v.  Henry  (81  Wash.  61). 

In  case  the  husband  during  marriage  incurs  indebtedness  by  becoming  an 
accommodation  endorser  or  guarantor  of  indebtedness  in  which  the  community 
has  no  interest,  his  liability  cannot  be  enforced  against  the  community  proi)ertyc 
Peterson  v.  Zim^merman   (142  Wash.  385). 

In  Parker  v.  Parker  (121  Wash  24),  the  court  said: 

"  The  law  which  gives  the  husband  the  management  and  control  of  the  com- 
munity personal  property  does  not  give  him  the  right  to  make  substantial  gifts 
thereof  against  the  consent  of  his  wife.  As  was  said  in  Schramm  v.  Steele  (97 
Wash.  309,  166  Pac.  634)  :  *  the  statute  ♦  *  *  intends  no  more  than  to  make 
him  a  stautory  agent  of  the  community.' 

"  Not  having  the  consent  of  his  wife — the  record,  in  fact,  disclosing  that  she 
would  not  consent  thereto — the  rule  established  in  Marston  v.  Rue  (92  Wash, 
129,  159  Pac.  Ill),  is  applicable  and  the  gift  must  be  held  to  have  been  void." 

See  also:  Steioart  v.  Bank  of  Endieott  (82  Wash.  106). 

The  community  property  is  not  liable  for  the  separate  obligations  of  either 
husband  or  wife,  but  only  for  obligations  which  can  be  strictly  classified  as 
"  community  debts  ".  Debts  contracted  by  the  husband  (or  by  the  wife)  before 
marriage  cannot  be  enforced  against  community  property.  The  same  is  true  of 
an  obligation  contracted  by  the  husband  after  marriage  unless  the  same 
constitute  a  community  debt  by  reason  of  having  been  contmcted  in  behalf 
of  the  community  business  under  the  husband's  limited  authority  of  manage- 
ment and  control.  Community  personal  property  falls  within  this  rule  equally 
with  community  real  estate,  and  cannot  be  used  or  resorted  to  for  the  pur- 
pose of  paying  the  husband's  separate  debt.  Olitye  Co.  v.  Meek  (103  Wash. 
467)  ;  Peterson  v.  Zimmerman  (142  Wash.  385)  ;  Spokane  State  Bank  v.  Tilton, 
(132  Wash.  641)  ;  Snyder  v.  Stringer,  (116  Wash.  131)  ;  Huyvaerts  v.  Roedts 
(105  Wash.  657). 

In  order  that  community  property  in  Washington  may  be  taken  for  a  debt 
contracted  by  either  husband  or  wife,  the  debt  must  be  shown  to  be  a  debt  con- 
tracted in  behalf  of  the  community,  and  both  husband  and  wife  are  individually 
entitled  to  their  day  in  court  on  the  determination  of  this  question.  A  judg- 
ment against  the  husband  alone  does  not  settle  the  point  The  wife  "  has  at 
least  as  much  right  to  contest  the  facts  "  as  the  husband  has.  Littell  Mfq  Co 
V.  MUler  (3  Wash.  480). 

The  latest  decision  of  the  Supreme  Court  of  Washington  on  this  subject  is 
found  in  Bortle  v.  Osbor'ne,  155  Wash.  585.  In  that  case,  the  court  expressly 
declares  that  the  community  is  not  a  distinct  entity  or  juristic  person,  and  that 
all  community  property  is  owned  by  both  spouses  equally.  The  court  laid 
down  the  following  propositions : 

"(1)  We  have  not  receded  from  the  rule,  which  we  now  reiterate,  that  the 
liability  for  the  husband's  tort  which  is  committed  in  the  management  or  prose- 
cution of  the  community  business  can  be  enforced  against  the  community 
property." 

"(2)  By  the  comnmnity-property  law  of  this  State  (Rem.  Comp.  Stat.,  sec. 
6890-6906),  the  legislature  did  not  create  an  entity  or  a  juristic  person  separate 
and  apart  from  the  spouses  comiX)sing  the  marital  community.  The  legisla- 
ture did  nothing  more  than  classify  as  community  property — designate  the 
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the'DriDmv  a^coni?J'«?r^*'  ^^  '^P'^^T'^^y  «"d  other  property  as  separate- 
cue  property  acquired  after  inarr  age  by  the  SDouses     We  havp    for  nnnv^n 

leiiee  of  expression,  employed  the  terns  'entUy'^anr'lega^  entity  '  in  referring 
to  a  partnership  and  to  a  marital  eommunit/  HoweveVwe  have  never  h^^^^ 
TZt^rZl'Z''^'/ r  ^  '^''''''^'  eommunit/  is  a  legaT^;erscm  ?epamte  and 
?h!  1  ^*^     ^??  members  composing  tlie  partnership  or  community  or  that  either 

"T^antT^^^^^^  community  has  the  status  of  a  eorporlrfon 

«Ku7  JS  1  .^  ^"""^^^  ^•'^  "^  "o  ^^n**  «  corporation;  neither  is  it  a  Dartner- 
^ip  though  the  community  of  property  betw^ii  the  spousesTs  in  a  restricted 
sense,  a  partnership  between  tlie  Imsband  and  wife     The  le^viatme  in  dpfin 

"fatTonsto"' o'f  rS^n^.  ^'^-  "'r^^'  ^^"•-  ^^-P-  ^^atV  fid  ^t^ch^ 

fhi*.  fK     ^  Of  husband  and  wife  to  the  status  of  a  corporation  or  declare 

Sstinct'frnnrth^  "'^"^'"^  ^"'"'"^  "^^^"^^^  ^^'««  owned  b^'^lega?  ^rsonamy 
fr^l^a  1    T.T^^^  spouses  composing  the  community.     In  the  coiumunity  DroiJ- 
4!fJl"V^l'^?'^'  ^^'  ^"^  undivided  one-half  interest."    "^^'"^""'^^  ^'^^^ 
inat  the  husband's  separate  indebtedness,  whether  in  contract  or  tnrf    ^nn 

maW  p^f  S';L'?nl^^^  community  property,  "either' relror  %Sonal?s 

Toi  V  Z^lVr>«/n  n  ''•  ^'''''^^  ^11«  Wash.  131),  PetJr 

wij  V.  ztrnwr/wjayt  (142  AVash.  38o),  Spohanc  State  Bank  v.  Tilton  (132  Wash 
641).  Ohve  CO.  V.  Meek  (103  Wash.  467).  Huj^aerts  v.  Roedtz  (1^  Wash.  65?); 

THE   WASHINGTON  LAWS    CONCEEXING    DESCENT   OF   COMMUNITY   PROPERTY    VND   THE 

DISPOSITION  THEREOF  liY  WILL 

"In  case  no  testamentary  disposition  shall  have  been  made  bv  thP  dprpn^pri 
husband  or  wife  of  his  or  her  half  of  the  community  p^operfv  it  shall  d^Se^d 
^quj^lly  to  the  legitimate  issue  of  his.  her,  or  their  hoS^'^ '        ^^  ^^"^^"^ 

mi^irnrZrtvirw^i^^^^^^^  ^"^  testamentary  disposition  of  com- 

mumty  property  in  Washington  for  more  than  50  years.  The  language  of  this 
section  is  also  recognized  by  the  courts  as  showing  the  actual  ownS4h1n  bv  the 
husband   and  by   the  wife  of  their  one-half   inferest   in   all  Thf  Smunitv 

(116  WaslL  131),  8cott  v.  Stanley  (149  Wash.  -9>.  Hill  v.  ku  w  iJ  Wash  l^? 
fable  V.  Whittaker  (10  Wash.  6:36).  Stcnart  v.  BankofEndfcott  Is^  w^l  ' 
106),  ParA;cr  v.  Parker  (121  Wash  24),  Burhser  v.  Buehser  f^l  U  S  157) 
JLTV'  ^^^''^/.il^^  Wash.  29),  it  is  held  tharo^i  th?^le;uif  of  tl  e  wife 
i^lrf^rihout  ;?:batf  ''  ''^  ^^^""^^^^^^  ^''^'^'^  -^^«  immediately'^fn^^er 

her*lThar/^of  tht^^n^"^  T  ^"^  ""^^^^"^  *^  ^'^''^""^  ^^^  ''''^^'^  ^^'iUii^g  away 
ner  one  half  of  the  community  property  to  strangers  or,  in  the  absence  of  a 

w  V^iiSf^'T  If '^^^*'  ^"  ^^'  ^^^^^'  ^f  1^^^  J^^^f  '^f  the  communltrpiS^rty  to 
her  children  by  the  same  or  by  a  former  marriage  property  lo 

Suppose  that,  during  the  marriage,  the  husband  as  agent  of  the  commnnitv 
builds  up  a  substantial  business,  of  great  value  as  a  going  concern  b^a^se  of 
Its  earning  power  Upon  the  wife's  death,  her  legatL  or  devisees  thon^^ 
strangers  or,  in  the  absence  of  a  will,  her  children,  can  LmedLtely  insfst  on 
a  liquidation  or  sale  of  the  business  and  all  other  community  asset^  in  o, npr 
to  reduce  to  cash  the  wife's  one  half  of  the  C0mmuni?~npss  and  communitv 
property  which  passes  to  her  legatees,  devisees,  or  children  community 

K««!J^^^'  **^  ^i®  ^f  "*  ^^""^^  "»*^^^  ^^^  circumstances  last  described  the  hus- 
w^Hl!f'«^''^  ^^^."^^^  survives.  The  business  and  assets  S  briiqufdated 
just  the  same  as  in  the  other  case.  The  wife  will  continue  to  own  one  half 
?«V".K^^  Property,  and  the  husband's  children  or  his  legatees  orTevis^s  will 
take  the  one  half  interest  which  belonged  to  the  husbald  There  Tse^uaUtv 
of  interest  and  equalitj^  of  treatment  in  both  cases.  TheL  statutory  ^visions 
lll^^'lZZZT^^^  "^-  ^^-  -^^^'^  interest \n^oT^r?; 

Sf  ?<fir«/^!.*'^""f ".'  T"^"-    ^»^^  P^^t>i1ety  of  thS'^practice  ?s  recign^^^^ 
tiie  general  counsel  of  Internal  Revenue  and  by  the  Department  Ipn^rallv 
See  general  counsel's  memorandum  no.  7773  (August  1930)  generally. 
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THE  COMMUNIT\'  PROPERTY  IN  WASHINGTON  CONSISTS  OF  (A)  THE  EABNINCMI  OF 
THE  HUSBAND,  (B)  THE  EARNINGS  OF  THE  WIFE,  (O)  RECOVERIES  FOR  PERSONAL 
INJURIES  SUFFEIRED  BY  EITHER  HUSBAND  OR  WIFE^,  AND  (D)  THE  ACCUMULATIONS 
OF  HUSBAND  AND  WIFE  AFTER  MARRIAGE  WITH  THE  RENTS,  ISSUES,  AND  PROFITS 
THEIREOF 

It  would  be  manifestly  unfair  to  follow  the  State  law  only  to  the  iKjiiit  of 
combining  these  sources  of  income  into  a  joint  income  and  then  taxing  the 
entire  fund  to  the  husband  alone. 

The  earnings  of  the  wife  are  community  property  equally  with  the  earnings 
of  the  husband.  It  is  only  when  the  wife  is  living  separate  and  apart  from 
the  husband  that  her  earnings  become  her  separate  property. 

Abbott  V.  Wetherhy  (6  Wash.  507,  512),  Marsh  v.  Fisher  (69  Wash.  570). 

Throughout  the  Washington  decisions  there  occur  cases  wl.ere  the  com- 
munity property  is  found  to  be  the  result  of  the  earnings  of  the  work  or  labor 
of  the  wife.  Both  the  statute  and  the  decisions  treat  the  work  and  services 
of  the  wife  as  having  the  same  effect  as  the  work  and  services  of  the  husband, 
namely,  to  produce  community  property. 

In  Jones  v.  Duke  (151  Wash.  108)  it  was  held  that  a  wife's  bank  account, 
accumulated  by  her  savings  from  allowances  for  running  a  house  and  from 
money  received  from  a  roomer  and  boarder,  is  community  property. 

In  Wamslcy  v.  Rostad  (150  Wash.  192,  196)  it  was  held  that  where  an  un- 
married woman  had  a  contract  for  compensation  for  caring  for  an  invalid 
mother  the  woman's  marriage  converted  the  subsequent  earnings  under  that 
arrangement  into  community  property.    The  Court  said : 

'•  From  the  date  of  the  marrifige,  the  earnings  of  the  deceased  (she  at  all 
times  up  to  her  death  having  lived  with  her  husband)  belonged  to  the  commu- 
nity, and  earnings  subsequent  to  the  marriage  could  not  be  diverted  from  the 
community  by  the  prior  contract." 

It  is,  of  course,  the  common  practice  for  married  women  to  earn  money  as 
clerks,  assistants  in  various  occupations,  musicians,  teachers  and  what-not. 
They  are  frequently  engaged  in  mercantile  and  professional  occupations,  either 
singly  or  in  combination  with  their  husbands.  All  earnings  and  profits  so  made 
by  a  married  woman  become  community  property  in  Washington.  It  is  absurd 
to  say  that  the  community  propertjy  law  of  the  State  is  to  be  followed  up  to 
the  point  of  converting  these  earnings  of  the  wife  into  community  proiierty, 
and  then  refusing  to  give  to  the  State  community  property  slMtutes  their  further 
effect,  by  not  recognizing  the  joint  and  common  interests  of  both  spouses  in  the 
product. 

The  same  principle  applies  as  to  recoveries  for  personal  injuries  suffered  by 
either  Inisband  or  wife.  Wh-atever  personal  injury  the  wife  undergoes,  the 
compensation   therefor  is  community   property. 

Hynes  v.  Colman  Dock  Co.  (108  Wash.  642),'TFam/JC/'  v.  Bcincrt  (125  Wash 
494). 

The  community  property  law  of  Washington  does  not  require  any  showing 
as  to  whether  the  community  property  arises  from  one  or  all  of  tlie  four 
sources  set  forth  in  the  foregoing  proposition.  The  wife's  interest  in  all  of  th*^' 
community  property  arises  positively  from  the  State  law  which  makes  all 
thereof  the  common  property  of  the  husband  and  the  wife  and  protects  equally 
the  interest  of  both  spouses  therein. 

THE    STATUTES    AND    DECISIONS    IN    THE    STATE    OF    WASHINGTON    AFFORD    THE   WIFB 
AMPLE  REMEDIES  FOR  ANY  INTERFERENCE  WITH   HER  COMMUNITY  RIGHTS 

Given  the  status  of  community  property,  the  foregoing  proposition  naturally 
follows:  Marston  v.  Rue  (92  Wash.  129)  ;  ScJiranim  v.  Steele  (97  Wash  309)  • 
Kimble  v.  Kimble  (17  Wash.  75).  v  •         y  . 

(An  action  brought  by  the  wife  against  the  husband,  wherein  the  court  set 
aside  a  deed  executed  by  the  husband,  conveying  property  to  his  mistress  ) 

Fields  V.  Fields  (2  Wash.  441). 

(In  which  a  conveyance  by  the  husband  to  his  brother,  made  without  con- 
sideration, was  set  aside.) 

Spinning  v.  Allen  (10  Wash.  570). 

(In  which  the  wife,  suing  alone,  was  given  an  injunction  against  the  collec- 
tion of  a  separate  debt  of  the  husband  out  of  community  proiJerty  ) 

In  Hynes  v.  Colman  Dock  Co.  (108  Wash.  642),  a  wife  brought  suit  against 
a  third  party  for  personal  injuries  received  by  her,  and  made  the  husband  a 
party  defendant.    Recovery  to  the  wife  was  refused  on  the  sole  ground  that 
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the  complaint  did  not  allege  "  abandoDment  or  dissii>ation,  or  waste  of  the 
community  personalty,  nor  of  the  husband's  failure  to  exercise  honest  judg- 
ment in  refusing  to  institute  action."  This  decision  applies  the  same  principle 
as  that  announced  in  Marston  v.  Rue  (92  Wash.  129),  and,  in  fact  holds,  by 
necessary  implication,  that  the  wife  alone  may  maintain  an  action  even  as  to 
the  community  personal  property,  where  she  alleges  that  there  has  l>een  an 
abandonment  of  the  cause  of  action  by  the  husband,  or  dissipation  or  waste 
thereof,  or  that  the  husband  has  failed  to  exercise  honest  judgment  in  the 
exercise  of  his  statutory  powers. 

In  Mattinmn  v.  Mattinson  (128  Wash.  328)  a  suit  by  the  wife  alone  against 
the  husband  alone  was  sustained  and  the  wife's  claims  against  the  community 
property  upheld. 

In  Normilc  v.  Dim's  n  (109  Wash.  205)  the  court,  at  the  suit  of  the  wife,  set 
aside  conveyances  and  transactions  whereby  the  husband  had  attempted  to 
defraud  his  wife  of  community  property. 

In  Wampler  v.  Bemert  (125  Wash.  494)  the  court  protected  the  wife's  interest 
in  community  personal  property  where  the  husband  had  neglecteil  or  refused  to 
act  in  asserting  a  claim  for  personal  injuries  to  the  wife  and  attempted  to  settle 
and  release  the  claim  therefor.  The  court  held  that  the  purpose  of  the  statute, 
giving  the  husband  management  and  control  of  the  community  personal  prop- 
erty, is  only  for  the  purpose  of  facilitating  the  business  of  the  community  and 
that  he  cannot  use  that  power  to  thwart  the  law.  The  court  also  held  that  the 
doctrine  of  respondeat  superior  cannot  be  applied  to  acts  of  the  husband  when 
such  acts  are  without  the  scope  of  his  authority,  and  the  court  speaks  of  the 
wife's  "  inherent  power "  to  act  when  necessary  to  protect  her  interest  in 
community  property.  Further,  in  this  case  (Wampler  v.  Bemert,  125  Wash. 
494)  the  court  adopts  the  Texas  rule  as  established  in  Dority  v.  Dority  (96 
Texas  215)  and  other  Texas  cases,  that  the  wife  can  protect,  and  enforce  in 
the  courts  by  suit  against  the  husband,  her  property  rights  in  community 
property,  and  the  Washington  court  quotes  from  Dority  v.  Dority  as  follows : 

"  *  •  ♦  his  right  of  management  is  dependent  upon  the  discharge  of 
the  duties  which  go  hand  in  hand  with  that  right,  ♦  *  *  if  the  husband 
has  repudiated  the  duties,  and  is  asserting  only  the  rights  and  powers  of  his 
position  for  selfish  purposes,  the  wife  has  rights  of  property  which  she  can 
enforce  in  the  courts    *    *    *." 

In  the  same  case  {Wampler  v.  Beincrt,  125  Wasli.  494)  the  Washington  court 
also  approves  and  follows  the  holdings  of  the  Idaho  court  along  similar  lines, 
quoting  with  approval  the  following  from  Hall  v.  Johns  (17  Idaho  224)  : 

"  *  ♦  ♦  the  interest  of  the  wife  is  so  vested  in  her  that  the  husband  can- 
not deprive  her  of  it  by  voluntary  alienation  for  the  mere  purpose  of^divesting 
her  of  her  claim  to  it." 

No  case  can  be  found  in  the  State  of  Washington  where  the  wife  has  been 
refused  protection  as  to  community  property,  either  real  or  personal,  where  the 
husl>and  has  Ijeen  guilty  of  dissipation  or  waste,  or  fraud,  or  has  failed  to 
exercise  honest  judgment  in  the  exercise  of  his  statutory  power  of  attorney, 
or  where,  for  any  reason,  the  wife's  interest  needs  protection. 

THE  VESTED  AND  EQUAL  INTE8EBT  OF  THE  WIFE  IN  COMMUNITY  PROPERTY  IN  WASH- 
INGTON IS  RECOGNIZED  NOT  ONI,Y  BY  THE  STATE  DECISIONS  BUT  ALSO  BY  THE 
FEDERAL  DECISIONS  AND  BUUNGS 

The  decision  of  the  Supreme  Court  of  the  United  States  in  Wartmrton  v. 
White  (176  U.S.  484)  cites  and  quotes  from  several  of  the  Washington  deci- 
sions which  we  have  cited  above  in  this  brief,  approves  those  decisions  and  as- 
serts the  wife's  ixjsitive  interest  in  the  community  property  in  Washington. 
Quoting  from  the  case  of  Mabie  v.  Whittaker  (10  Wash.  656),  the  United 
States  Sui)reme  Court  recognizes  that  the  wife's  right  is  as  much  vested  in 
community  property  as  is  the  husband's  (p.  493).  At  page  494,  the  United 
States  Supreme  Court  said: 

"  Now  it  cannot  in  reason  be  denied  that  the  decisions  from  which  we  have 
just  quoted  held  that  the  purpose  of  the  Legislature  of  Washington,  whether 
Territorial  or  State,  in  the  creation  of  community  property,  was  to  adopt  the 
features  essentially  inhering  in  what  is  denominated  the  community  system — 
that  is,  that  property  acquired  during  marriage,  with  community  funds,  be- 
came an  acquet  of  the  community  and  not  the  sole  property  of  the  one  in 
whose  name  the  property  was  brought,  although,  by  the  law  existing  at  the 
time,  the  husband  wtis  given  the  management,  control,  and  power  of  sale  of 
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such  property.  This  right  being  vested  in  him,  not  because  he  was  the  exclu- 
sive owner,  but  because  by  law  he  was  created  the  agent  of  the  community." 

Further,  at  page  497,  the  United  States  Supreme  Court  said : 

"  It  is  a  misconception  of  that  system  to  suppose  tliat,  because  power  was 
vested  in  the  husband  to  dispose  of  the  community  acquet  during  marriage,  as 
if  it  were  his  own,  therefore  by  law  the  community  property  l>elonged  solely 
to  the  husband.  The  conferring  on  the  husband  the  legal  agency  to  administer 
and  dispose  of  the  property  involved  no  negation  of  the  community,  since  the 
common  ownership  would  attach  to  the  result  of  the  sale  of  the  property." 

In  Amett  v.  Reade  (220  U.S.  311),  a  case  involving  the  nature  of  the  title 
to  community  property  in  New  Mexico,  this  court  cites  and  follows  Warburton 
V.  White.    The  opinion  of  the  United  States  Supreme  Court  declares — 

"  It  is  conceded  by  the  court  below  and  everywhere,  we  believe,  that  in  one 
way  or  another  she  (the  wife)  has  a  remedy  for  an  alienation  made  in  fraud 
of  her  by  her  husband." 

and  the  Court  expresses  the  view  that  the  legislature  could  not  put  an  end  to  the 
wife's  interest  "without  compensation  consistently  with  the  Constitution  of 
the  United  States." 

THE  OPINIONS  OF  THE  ATTORNEYS  GENERAL  OF  THE  UNITED  STATES  RECOGNIZE  THE 
RULE  THAT  OWNERSHIP  IS  THE  TEST  OF  INCOME  TAX  LIABILITY  AND  THAT  THIS 
OWNERSHIP  MUST  BE  DBTEKMINED  BY  THE  LOCAL  LAWS  OF  THE  STATES.  THE 
FEDEniAL  COURTS'  HOLDINGS  ARE  THE  SAME 

Attorney  General  Palmer  on  February  26,  1921  (32  Op.  Attys.  Gen.  435)  re- 
ferring to  the  State  of  Washington,  quotes  the  pertinent  statutory  provisions 
and  concludes: 

"  It  appears  to  be  the  settled  law  of  that  State  that  the  wife  has,  during 
coverture,  as  well  as  upon  the  dissolution  of  the  marriage,  a  vested  and  definite 
interest  and  title  in  community  property,  equal  in  all  respects  to  the  interest 
and  title  of  her  husband  therein.  Leading  cases  are  Holyoke  v.  Jackson  (3 
Wash.  Ter.  235)  ;  Mabie  v.  Whittaker  (10  Wash.  656,  39  Pac.  172)  ;  Marstmi  v 
Rue  (92  Wash.  129,  159  Pac.  Ill)  ;  Schramm  v.  Steele  (97  Wash.  309  166  Pac* 
634)  ;  iJMi/t-aeri*  V.  iJoed^^r  (105  Wash.  657,  178  Pac.  801)" 

Similar  statements  are  made  by  the  Attorney  General  with  respect  to  the 
community-proi^erty  laws  of  the  other  seven  States  except  California  con- 
ceinmg  which  he  says  the  statutes  and  decisions  of  that  State  require  a  dif- 
ferent holding,  (as  the  California  law  stood  prior  to  1927).    He  says: 

"Summarizing,   it  appears  that  in   all   of  the  community   property   States 
except  California,  their  own  courts  have  held  that  the  wife  has    during  the 
existence  of  the  marriage  relation,  a  vested  interest  in  one  half  'of  the  com- 
munity property.     Her  rights  in  the  property  of  the  community  are  perhaps 
most  fully  recognized  in  the  State  of  Washington,  where  both  spouses  have 
testamentary  dispositi(m  over  one  half  of  the  community  property    and  where 
in  the  absence  of  such  disposition  it  descends  to  their  issue,  or   in  the  absence 
of  issue,  to  the  survivor;  while  the  husband  is  manager  of  the  community 
estate  in  Washington,  he  may  not  sell,  convey,  or  encumber  real  estate  unless 
tne  wite  join  with  hmi  in  the  conveyance;  and  as  was  held  in  Huyvaerts  v 
h^oeatz,  ante,  and  Schramn>  v.  Steele,  ante,  the  separate  debt  of  the  husband 
cannot  be  satistied  out  of  community  proiierty  where  it  is  not  incurred  in 
connection  with  community  business,  nor  for  the  benefit  of  the  community  " 
of  p!.^  """"k-^  principle  has  been  declared  by  the  Court  of  Appeals  of  the  District 
oi  i^oiumbia  m  a  case  involving  community  property 

Bck  V.  Miller  (8  Fed.  (2d)  797). 

In  ruling  on  the  precise  iwint  involved  in  the  present  bill,  namelv,  the  right 
<  t  the  husband  and  wiie  in  the  State  of  Washington  to  make  separate  returns 
V  nfi,  n-'^^  1  ^^  income  tax  accordingly,  the  Circuit  Court  of  Appeals  for  the 

nroni, P''^"'^'  '"  ^"'*^^'' ""'  ^^''"'  ^^2  ^^'  <-)  222),  speaking  of  the  community- 
Pioperty  system  of  Washington,  said:  ^ 

a  vJJ<'17'*^^^^,''f  "r'"?  ^^'^^tuie,  as  well  as  upon  dissolution  of  the  marriage, 
r^J!f .  .^^?  definite  interest  and  title  in  community  propertv  equal  in  all 
Wi^  i.>a  ^*;?  interest  and  title  of  her  husband  thei-ein.  Marston  v.  Rue  (92 
Ifuu!:     7  '   ^^S  ^'   ^^^^  '   ^^^''<^^^^»^  V.   Steele    (97   Wash.   309.    166  p.   634)  • 

^V'l^^'iiU'l  ^'^^ '''  ^-  ^^>-  ^^-  ^^^  ^--  ^"-  ^-' 

rega^rdin!^'fli^°^  ""^  ^^^  ^ij"^^  ^^^^^  ^^'^"^^  ^^^  ^i>-^»it  Court  of  Appeals, 
legaraing  this  same  question  as  to  taxation  of  community  incomes  in  Texas, 
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Louisiana,  and  Arizona,  are  to  the  same  effcnt.     Itucon  v.  Hopkirift   (2T  Fed. 

{2\  140)  :  Hfmk4m  v.  Hnww   (JiS  Fed.   (2)  651)  :  Bender  v.  P/a^  (38  Fed  (2) 

649) :  Kmh  v.  Gmdefl  (Dist.  Ct..  Ariz.,  Mar.  1929;  not  reixnted). 
Tlie  general  counsel  of  Interna!  Revenue  (Mem.  No.  6351)  says: 
"It  is  settled  that  the  Federal  courts  follow  die  State  courts  where  they 

have  spoken  in  regard  to  the  property  rights  of  their  citizens  (citing  cases). 

In  this  manner,  the  Federal  courts  apply  the  State  law  in  determining  the 

owner  of  the  funds  regarded  as  income,  and  so  ascertain  the  person  to  whom 

the  income  is  to  he  taxed.'* 

IT  18  A  FUNDAMENTAL  HOLDING  OF  THK  UNITED  STATES  SUPRKME  COURT  THAT.  AS  A 
MATTER  OF  SBTTI.EI>  POLICY,  IT  WILL  POIJ-OW  THK  STATE  DECISIONS  INTERPRETING 
STATE  L.VWS  GOVERNING  PROPERTY  AND  PROPERTY  RIGHTS,  ALSO  THAT  THE  WHOLE 
SUB.IBCT  OF  DOMESTIC  RELATIONS  OF  HUSBAND  AND  WIFE  BELONGS  TO  THE  LAWS 
l>F  THE  STATE  AND  NOT  TO  THE  LAWS  OF  THE  UNITED  STATES 

In  Warhurton  v.  White  (176  U.S.  484,  496),  this  rule  is  enunciated  In  the 
following  language : 

**  Where  the  State  decisions  have  interpretetl  State  laws  governing  real 
propt*rty  or  controlling  relations  which  are  essentially  of  a  domestic  and  State 
nature,  in  other  words,  where  the  State  decisions  establish  a  rule  of  property, 
this  court  when  called  upon  to  interpret  the  State  law  will,  if  it  is  possible 
to  do  so,  in  the  discharge  of  its  duty,  adopt  and  follow  the  settled  rule  of 
construction  affixed  by  the  State  court  of  last  resort  to  the  statutes  of  the 
State,  and  thus  conform  to  the  rule  of  property  within  the  State." 

To  the  same  effect  are  the  following  case>»:  DeVaughn  v.  Hutchinmn  (165 
U.S.  566)  ;  United  States  v.  Croshff  (7  Cranch.  115)  ;  Middleton  v.  McGt-ew  (23 
Howard  45)  :  Lippincott  v.  Mitchell  (94  U.S.  767)  :  Washington  v.  Miller  (2^5 
U.S.  422)  ;  Buehserv.  Buchser  (231  U.S.  157)  :  Elmendorf  v.  Taylor  (10  Wheat. 
152,  159)  :  Hines  Yellow  Pines  Trustees  v.  Martin  (268  U.S.  458.  464)  ;  Knights 
V.  Meyer  (265  U.S.  30)  ;  Bucher  v.  Cheshire  R.E,  Co.  (125  U.S.  555)  ;  Burgess  v. 
SeUgman  (107  U.S.  20,  27). 
In  Ohio  V.  Agler  (280  U.S.  379),  this  court  said : 

"It  has  been  understood  that  *  the  whole  .subject  of  the  domestic  rehitiiiis 
of  husband  and  wife,  parent  and  child,  belongs  to  the  laws  of  the  States,  and 
not  to  the  laws  of  the  United  States.'     (Re  Buirus,  136  U.S.  586.  593,  594.)"' 

In  the  opinion  of  the  Attorney  General,  rendered  February  26,  1921  (32  Op. 
Attys.  Gen.  435),  the  Attorney  General  said: 

"In  Warhurtmi  v.  White  (176  U.S.  484,  496)  tlie  principle  was  enunciated 
that  where  State  decisions  have  interpreted  State  laws  governing  property  ov 
controlling  relations  that  are  essentially  of  a  domestic  and  State  nature  the 
United  States  Supreme  Court  will  follow  the  State  decisions  if  possilde  to  do 
so,  in  the  discharge  of  its  duties.  Also  in  DeVaughn  v.  Hutchinson  (156  U.S. 
566,  570)  it  was  held  that  to  the  law  of  the  State  in  which  property  is  situ- 
ated we  must  look  for  the  rules  which  govern  Its  descent,  alienation,  and 
transfer,  and  for  the  effect  and  construction  of  wills  and  other  conveyances. 
In  United  States  v.  Crosby  (7  Cranch.  155)  it  was  held  that  the  title  to  laud 
can  be  acquire<l  and  h)st  only  in  the  manner  prescribed  by  the  law  of  the 
place  where  the  same  is  situated." 


THERE  IS  NO  COMMON  LAW  OP  THE  UNITED  STATES.  THERE  IS  NO  SUCH  THING  AS  A 
NATIONAL  SYSTEM  OF  THE  LAW  OF  HUSBAND  AND  WIFE  OR  OF  THE  PROPERTY 
■IGHTS  OF  HUSBAND  AND  WIFE.  THE  LAWS  OF  EACH  STATE  MUST  BE  LOOKED  TO 
TO  DBTSBMINE  ANY  QX7ESTI0N  OF  THAT  CHAR.\CTER 

There  is  no  common  law  of  the  United  States,  in  the  sense  of  a  national 
customary  law,  distinct  from  the  common  law  of  England,  as  adopteil  by  the 
several  States,  each  for  itself,  applied  as  its  local  law,  and  subject  to  such 
alteration  as  may  be  provided  by  its  own  statutes.  Smith  v.  Alabama  (124 
U.S.  465).    In  that  case,  this  court  said: 

"It  has  never  been  doubted  but  that  this  entire  body  and  system  of  law, 
regulating  in  general  the  relative  rights  and  duties  of  persons  within  the  terri- 
torial jurisdiction  of  the  State,  without  regard  to  their  pursuits,  is  subject  to 
change  at  the  v.ill  of  the  legislature  of  each  State,  except  as  that  will  may  be 
restrained  by  the  Constitution  of  the  United  States.  It  is  to  this  law  that 
persons  within  the  scope  of  its  operation  look  for  the  definition  of  their  rights 
and  for  the  redress  of  wrongs  committed  upon  them.     It  is  the  source  of  all 
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those  relative  obligations  and  duties  enforceable  by  law,  the  observance  of 
which  the  State  undertakes  to  enforce  as  its  public  ixilicy.  And  it  was  in 
contemplation  of  the  continued  existence  of  this  separate  system  of  law  in 
each  State  that  the  Constitution  of  the  United  States  was  framed  and  in-- 
dained  with  such  legislative  powers  as  are  therein  granted  expresslv  or  by 
reasonable  implication." 

THE  DECISIONS  OF  THE  SUPREME  COURT  OF  THE  UNITED  STATES  ABB  UNIFORMLY  TO 
THE  EFFECT  THAT  THE  INCOME  TAX  IS  A  DIRECT  TAX  WHICH  MUST  BE  BASED  ON 
OWNERSHIP  AND  THAT  OWNERSHIP  MUST  BE  DETERMINED  BY  THE  LAWS  OF  EACH 
STATE  WHERE  THE  PROPERTY  IS  OWNED 

Pollock  V.  Farmers  Loan  d  Trust  Company  (158  U.S.  601)  holds  in  the  clear- 
est terms  that  the  Federal  income  tax  assessed  in  any  case  upon  the  rents,, 
issues,  and  profits  of  accumulated  real  esta,te  and  personal  property  is  a  direct 
tax  on  all  of  that  property.  It  follows,  therefore,  that  any  such  tax,  to  be 
valid,  would  have  to  be  apportioned  among  the  States  unless  the  tax  falls 
within  the  provisions  of  the  sixteenth  amendment.  That  amendment,  however, 
it  has  been  distinctly  held  by  the  same  court,  does  not  enable  Congress  to  define 
incomes  and  does  not  change  the  direct  character  of  an  income  tax  as  fixerl 
by  the  Pollock  case,  which  direct  tax  must  be  based  on  ownership. 

As  stated,  we  must  look  entirely  to  State  law  to  ascertain  who  is  the  owner 
of  the  real  and  personal  property  whose  income  is  taxed. 

Questions  of  control,  management,  and  the  like,  are  without  significance  in 
this  connection.    Ownership  is  the  only  test. 

In  Eisner  v.  Maeomher  (252  U.S.  189;  the  second  stock  dividend  case)    the 
opinion  of  the  court,   referring  to   the  first   stock  dividend   case    (Totme  v 
Eisner,  245  U.S.  418)  said : 

"The  court  treated  the  construction  of  the  act  (of  Oct.  3,  1913)  as  insep- 
arable from  the  interpretation  of  the  sixteenth  amendment;  and  having 
referred  to  income-tax  cases  {Pollock  v.  Farmers  Loan  d  Trust  Co.,  158  U.S. 
601,  39  L.ed.  1108),  and  quoted  the  amendment,  proceeded  very  properly  to 
say  (p.  704)  :  '  It  is  manifest  that  the  stock  dividend  in  question  cannot  be 
reached  by  the  Income  Tax  Act,  and  could  not,  even  though  Congi-ess  expressly 
declared  it  to  be  taxable  as  income,  unless  it  is  in  fact  income ' " 

Later  in  the  opinion  in  Eisner  v.  Maconiher  (252  U.S.,  p.  205),  the  court  says: 
The  sixteenth  amendment  must  be  construed  in  connection  with  the  taxing 
clauses  of  the  original  Constitution  and  the  effect  attributed  to  them  before 
tne  amendment  was  adopted.  In  income  tax  cases  (Poll/jck  v.  Farmers  Loan 
f  T.  Co.,  158  U.S.  601),  under  the  act  of  August  27,  1894,  it  was  held  that 
taxes  upon  rents  and  profits  of  real  estate  and  upon  returns  from  investments 
of  personal  property  were  in  effect  direct  taxes  upon  the  property  from  which 
such  income  arose,  imposed  by  reason  of  ownership;  and  that  Congress  could 
not  impose  such  taxes  without  apportioning  them  among  the  States  according 
to  population,  as  required  by  article  1,  section  2,  clause  3,  and  section  9,  clause 
%  of  the  original  Constitution. 

"Afterward,  and  evidently  in  recognition  of  the  limitation  upon  the  taxing 
power  of  Congress  thus  determined,  the  sixteenth  amendment  was  adopted 
in  words  lucidly  expressing  the  object  to  be  accomplished ;  '  The  Congress  shall 
nave  power  to  lay  and  collect  taxes  on  incomes  from  whatever  source  derived 
vntnout  apportionment  among  the  several  States  and  without  regard  to  any 
^m^^  f  ^  enumeration.'  As  repeatedly  held,  this  did  not  extend  the  taxing 
Ehl'  .  ?T  subjects,  but  merely  removed  the  necessity  which  otherwise 
bI^^L?^}^  ^^^  ^.^  apportionment  among  the  States  of  taxes  laid  on  income. 
^ru^shaber  v.  Union  P.  R.  Co.   (240  U.S.  1,  17,  19,  60    Led    493    501    ^V^^- 

E.Peck  d  Co.  V,  Lowe,  247  U.S.  165,  172,  173,  62  L.ed.  1049^1051). 
ai^o  fw^fuF®^*^^  ^^^  ^^^  genesis,  as  well  as  its  very  clear  language,  requires 
af  ^n  \!f  ^,^'^  amendment  shall  not  be  extended  by  loose  construction,  so 
CV>n^H^?f^^  ?^  modify,  except  as  applied  to  income,  those  provisions  of  the 
taxi  ,,^  °  *^^*  require  an  apportionment  according  to  population  for  direct 
and  iTu^?".  property,  real  and  personal.  This  limitation  still  has  an  appropriate 
b.v  the ^ou?te  ""^^^'^'^'  ^^^  ^^  °^^  ^^  ^  overridden  by  Congress  or  disregarded 

coim^^^'";« '^  i^^  ^^^^  ^^^^  (^i«»er  v.  Macomber  (252  U.S.  189  et  seq.) )   the 
fonit  defined  income  as  follows:  ' 
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*' '  Income  may  be  defined  as  the  gain  derived  from  capital,  from  labor,  or 
from  both  combined ',  provided  it  be  understood  to  include  profit  gained  through 
a  sale  or  conversion  of  capital  assets,  to  which  it  was  applied  in  the  Doyle  case 
(Doiflc  v.  Mitchell  Bros.  Co.  (247  U.S.  179,  185)." 

The  court  also  said: 

"  Here  we  have  the  essential  matter :  ♦  *  ♦  a  gain,  a  profit,  something 
of  exchangeable  value  proceeding  frmn  the  proi)ert.v,  severed  from  the  capital, 
however  invested  or  employed,  and  coming  in,  being  *  derived ',  that  is,  received 
or  dratmi  by  the  recipient  (the  taxi>ayer)  for  his  sepaixite  use,  benefit  and 
disposal;  tJmi  is  income  derived  from  property.  Nothing  else  answers  the 
description." 

« The  italics  in  the  last-quoted  paragraph  are  largely  those  of  the  court.) 

Tlie  dissenting  opinion  in  Eisner  v.  Macomber  puts  in  clear  relief  the  sub- 
stantial holding  of  the  court,  the  dissenting  opinion  taking  the  ground  that 
the  word  "  incomes  "  in  the  sixteenth  amendment  was  used,  not  in  the  sense 
announced  in  the  opinion  of  the  court,  but  in  a  broader  sense  conforming  to 
a  supposed  conunon  understanding  among  the  public.  Nevertheless  the  above- 
<|uoted  declaration  as  to  the  meaning  and  effect  of  the  sixteenth  amendment  has 
been  expressly  reaflSrmed  by  this  court  and  is  the  established  law. 

In  Taft  V.  Bowers  (278  U.S.  470),  this  court  upheld  the  validity  of  sections 
202  and  213  of  the  Revenue  Act  of  1921,  which  require  the  donee  of  a  gift  to 
pay  an  income  tax  on  the  capital  gain,  based  on  the  cost  of  the  gift  to  the 
donor.     In  the  unanimous  opinion  of  the  court,  it  is  said : 

*'  Under  the  former  decisions  here  the  settled  doctrine  is  that  the  sixteenth 
amendment  confers  no  i)ower  upon  Congress  to  define  and  tax  as  income  with- 
out apportionment  something  which  theretofore  could  not  have  been  properly 
regarded  as  income." 

These  decisions,  we  submit,  establish  beyond  question  that,  so  far  as  con- 
cerns the  income  of  accumulated  real  or  i)ersonal  property,  the  effect  of  the 
sixteenth  amendment  is  merely  to  permit  the  direct  tax,  imposed  on  the  in- 
come of  that  property,  to  be  levied  without  apportionment.  The  tax  is  still  a 
direct  tax  on  the  property  itself,  real  or  personal.  Further,  the  tax  is  im- 
posed because  of  ownershii>,  as  this  court  has  emphatically  declared.  It  is  not 
a  question  of  management  or  control,  but  solely  of  ownership.  That  ownership 
must  be  determined  by  State  law. 

In  ruling  upon  an  analogous  question  of  State  taxation,  this  court  said,  in 
Home  Savings  Bcmk  v.  Des  Moines  (205  U.S.  503)  : 

"  Taxes  are  assessed  against  i>ersons  upon  the  property  which  they  own,  not 
upon  property  which  others  own.  We  should  be  reluctant  to  suppose  that  there 
lias  been  any  departure  from  this  principle  in  this  law." 

The  line  separating  Federal  jurisdiction  from  State  jurisdiction  in  this  con- 
nection is  very  clear.  There  is  no  twilight  zone.  In  determining  ownership, 
the  origin  of  titles  to  property,  the  transfer  of  titles,  and  the  effect  of  the 
marriage  relation  on  the  property  rights  of  the  spouses,  are  all  subjects  of 
legislation  purely  within  the  sovereign  ix)wers  of  the  States.  Congress  has  no 
moi*e  to  do  with  those  subjects  than  if  the  Federal  Union  had  not  been  formed. 

On  the  other  hand,  the  levying  of  Federal  taxes  is  within  the  power  of  the 
Federal  Government,  subject  to  such  limitations  only  as  the  Federal  Constitu- 
tion prescribes.  One  of  the  limitations  here  is  that  an  income  tax  on  rents, 
issues,  and  profits  of  real  or  personal  property  is  a  direct  tax  on  that  proi)erty 
and  such  tax  falls  upon  the  owner  under  the  established  construction  of  the 
sixteenth  amendme^it. 

The  sixteenth  amendment,  and  the  Federal  statutes  passed  pursuant  thereto, 
must  be  applied  separately  to  the  rules  of  property  in  each  State.  There  is  no 
attempt,  either  in  the  sixteenth  amendment  or  in  the  laws  enacted  under  it, 
to  arrogate  to  the  Federal  Government  any  of  the  States'  fundamental  powers. 
The  sixteenth  amendment  was  adopted  in  view  of  the  diversity  of  the  property 
systems  in  the  several  States,  and  the  amendment  takes  those  diffeient  property 
systems  as  it  finds  them.  The  same  must  be  true  of  the  Revenue  Acts  of  Con- 
gress enacted  under  that  amendment. 

The  sixteenth  amendment  is  to  be  read,  as  applied  to  the  laws  of  each 
State,  precisely  as  if  the  laws  of  that  State  prevailed  in  every  one  of  the  48 
States.  The  law  of  one  State  can  have  no  effect  in  applying  the  sixteenth 
amendment  or  tlie  revenue  acts  in  any  other  State.  This  individual  soverignty 
of  the  several  States,  preserving  locally  the  absolute  right  to  legislate  on  all 
questions  of  property,  is  one  of  the  most  important  points  in  our  Federal 
system. 


The  Federal  system  cannot  survive  unless  the  right  of  the  States  in  this 
regard  are  respected  and  upheld.  The  foregoing  decisions  of  the  United  States 
Supreme  Court  establish  the  principle  that  both  the  sixteenth  amendment  and 
any  Federal  revenue  acts  enacted  under  it  are  to  be  construed,  as  applied  to 
ownerships  in  the  State  of  Washington,  precisely  as  if  the  community-property 
system  prevailing  in  the  State  of  Washington  prevailed  in  every  one  of  the 
48  States  in  identical  terms.  There  is  no  other  principle  upon  which  the  line 
of  demarcation  between  the  Federal  and  State  powers  can  be  upheld, 

Tbe  language  of  the  Supreme  Court  of  the  United  States  in  Knoiclton  v. 
Moore  (178  U.S.  41,  89)  is  applicable  in  this  connection: 

"  Giving  to  the  term  uniformity  as  applied  to  duties,  imposts,  and  excises,  a 
geographical  significance  likewise  causes  that  provision  to  look  to  the  forbidding 
of  discrimination  as  between  the  States,  by  the  levying  of  duties,  imposts  and 
excises  upon  a  particular  subject  in  one  State  and  a  different  duty,  impost  or 
excise  on  the  same  subject  in  another;  and  therefore,  as  far  as  may  be,  is  a 
restriction  in  the  same  direction  and  in  harmony  with  the  requirement  of 
apportionment  of  direct  taxes." 

Discussing  the  same  point  the  Court  (p.  84)  states  a  contention  of  counsel 
respecting  this  matter,  which  the  Court  later  in  its  opinion  upholds  as  follows : 

"  The  words  *  uniform  throughout  the  United  States '  do  not  relate  to  the 
inherent  character  of  the  tax  as  respects  its  operation  on  individuals,  but 
simply  require  that  whatever  plan  or  method  Congress  adopts  for  laying  the 
tax  in  question,  the  same  plan  and  the  same  method  must  be  made  operative 
throughout  the  United  States ;  that  is  to  say  that  wherever  a  subject  is  taxed 
anywhere  the  same  must  be  taxed  everywhere  throughout  the  United  States 
and  at  the  same  rate."  In  Florida,  v.  Mellon  (273  U.S.  12)  the  United  States 
Supreme  Court  said: 

"  The  contention  that  the  Federal  tax  is  not  uniform  because  other  States 
impose  inheritance  taxes  while  Florida  does  not,  is  without  merit.  Congress 
cannot  accommodate  its  legislation  to  the  conflicting  or  dissimilar  laws  of  the 
several  States,  nor  control  the  diverse  conditions  to  be  found  in  the  various 
States  which  necessarily  work  unlike  results  from  the  enforcement  of  the  same 
tax.  All  that  the  constitution  (art.  1,  sec.  8,  cl.  1)  requires  is  that  the  law 
shall  be  uniform  in  the  sense  that  by  its  provisions  the  rule  of  liability  shall 
be  alike  in  all  parts  of  the  United  States." 


ALL  OP  THE  FOREGOING  PRINCIPLES  HAVE  BEEN  BEAFFIRMEa)  BY  THE  SUPREME  COURT 
OP  THE  UNITED  STATES  IN  THE  CASE  OF  "  POE  V.  SEABORN"  (282  U.S.  101),  AND 
THE  PARALLEL  OASES  FROM  OTHER  STATES  DEX)IDED  BY  THE  SAME  COURT  AT  THB 
SAME  TIME.  THESE  CASE»  ARE  CONCLUSIVE  TO  THE  ECFFECT  IHAT  THE  PRESENT 
METHOD  OF  TAXING  COMMUNITY  INCOMES  IN  CX)MMUNI1'Y  PROPERTY  STATES  IS 
THE  METHOD  PRESCRIBED  BY  THE  FEDERAL  CONSTITUTION 

Poe  V.  Seaborn  is  the  leading  case.  It  sets  at  rest  all  questions  which  the 
proposed  bill  seeks  to  raise. 

In  Poe  V.  Seaborn,  after  holding  that  "  it  is  clear  that  the  wife  has,  in 
Washington,  a  vested  property  right  in  the  community  property,  equal  with 
that  of  her  husband,  and  in  the  income  of  the  community,  including  salaries 
or  wages  of  either  husband  or  wife  or  both,  "  the  court  set  forth  the  contention 
of  the  Commissioner  of  Internal  Revenue,  and  said : 

"  The  Commissioner  contends,  however,  that  we  are  here  concerned  not 
with  mere  names,  nor  even  with  mere  technical  legal  titles;  that  calling  the 
wife's  interest  vested  is  nothing  to  the  purpose,  because  the  husband  has  such 
broad  powers  of  control  and  alienation,  that  while  the  community  lasts,  he 
is  essentially  the  owner  of  the  whole  community  property,  and  ought  so  to  be 
considered  for  the  purposes  of  sections  210  and  211.  He  points  out  that  as 
to  personal  property  the  husband  may  convey  it,  may  make  contracts  affecting 
it,  may  do  anything  with  it  short  of  committing  a  fraud  on  hi?  wife's  rights. 
And  though  the  wife  must  join  in  any  s.ile  of  real  estate,  he  as.serts  that  the 
same  is  true,  by  virtue  of  statutes,  in  most  States  which  do  not  have  the  com- 
munity system.  He  asserts  that  control  without  accountability  is  indistin- 
guishable from  ownership,  and  that  since  the  husband  has  this  quoad-com- 
munity  property  and  income,  the  income  is  that  'of  the  husband  under 
sections  210,  211,  of  the  income-tax  law. ' 

(Let  us  note  that  the  pending  bill  is  based  on  the  same  contention,  but  the 
court  said : ) 
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"  We  think  in  view  of  the  law  of  Washington  above  stated  this  contention 
is  unsound.  The  community  must  act  through  an  agent.  This  Court  has  said 
with  respect  to  the  community  property  system  {Warburton  v.  White,  176  U.S. 
404)  that  'property  acquired  during  marriage  with  community  funds  became 
an  acquest  of  the  community  and  not  the  sole  property  of  the  one  in  whose  name 
the  property  was  bought,  although  by  the  law  existing  at  the  time  the  husband 
was  given  the  management,  control,  and  power  of  sale  of  such  property.  This 
right  being  vested  in  him,  not  because  he  was  the  exclusive  owner,  but  because 
by  law  he  was  created  the  agent  of  the  community.'  " 

The  Court  added : 

"We  are  of  opinion  that  under  the  law  of  Washington  the  entire  property 
and  income  of  the  community  can  no  more  be  said  to  be  that  of  the  husband, 
than  it  could  rightly  be  termed  that  of  the  wife."  This  flatly  denies  the  basic 
underlying  theory  and  postulate  of  the  pending  bill. 

In  finally  deciding  the  case  {Poe  v.  Seaborn)  in  favor  of  the  validity  of  the 
existing  practice  of  divided  returns  of  husband  and  wife  in  community  property 
States,  the  Court  said : 

"  Finally  the  argument  is  pressed  upon  us  that  the  Commissioner's  ruling  will 
work  uniformity  of  incidence  and  operation  of  the  tax  in  the  various  States, 
while  the  view  urged  by  the  taxpayer  will  make  the  tax  fall  unevenly  upon 
married  people.  This  argument  cuts  both  ways.  When  it  is  remembered  that 
a  wife's  earnings  are  a  part  of  the  community  property  equally  with  her 
husband's,  it  may  well  seem  to  those  who  live  in  States  where  a  wife's  earnings 
are  her  own,  that  it  would  not  tend  to  promote  uniformity  to  tax  the  husband 
on  her  earnings  as  part  of  his  income. 

"The  answer  to  such  argument,  however,  is  that  the  constitutional  require- 
ment of  uniformity  is  not  intrinsic,  but  geographic.  Billings  v.  United  States 
(232  U.S.  261,  58  L.Ed.  596,  34  S.Ct.  421),  Head  Money  cases  {Edye  v.  Robert- 
son) (112  U.S.  580,  28  L.Ed.  798,  5  S.Ct.  247),  Knowlton  v.  Moore  (178  U.S.  41, 
44  L.Ed.  969,  20  S.Ct.  747).  And  differences  of  State  law,  which  may  bting 
a  person  within  or  without  the  category  designated  by  Congress  as  taxable,  may 
not  be  read  into  the  revenue  act  to  spell  out  a  lack  of  uniformity.  Florida  v. 
Melltm  (273  U.S.  12,  71  L.Ed.  511,  47  S.Ct.  265). 

"The  district  court  was  right  in  holding  that  the  husband  and  wife  were 
entitled  to  file  separate  returns,  each  treating  one  half  of  the  community  income 
as  his  or  her  respective  incomes,  and  its  judgment  is  affirmed." 

It  will  thus  be  seen  that  the  reasons  advanced  at  this  present  hearing  in  sup- 
port of  the  proposed  bill  (H.R.  8396)  have  been  met  and  answered  by  binding 
decisions  of  the  Supreme  Court  of  the  United  States.  That  court  has  author- 
itatively held  (1)  that  the  wife's  half  interest  in  community  property  and 
community  income,  including  salaries,  is  exactly  equal  to  that  of  the  husband ; 
(2)  that  the  management  and  control  conferred  upon  the  husband  by  the 
several  community-property  statutes  is  a  mere  naked  power  and  not  a  property 
right,  and  therefore  an  immaterial  circumstance  with  respect  to  the  Federal 
income  tax;  (3)  that  the  present  long  continued  practice  of  divided  returns  of 
community  incomes  by  husbands  and  wives  does  not  produce  a  lack  of  uni- 
formity, but  rather  produces  uniformity  of  income-tax  procedure  throughout 
the  United  States. 

The  later  decision  of  the  Supreme  Court  of  the  United  States  in  the  Cali- 
fornia case  of  UM.  v.  Malcolm  (282  U.S.  792)  applies  the  rule  of  Poe  v.  Seaborn 
to  California  so  far  as  concerns  community  property  arising  in  that  State  after 
the  amenflment  of  the  California  statute  made  in  1927.  This  later  reaffirmance 
of  the  rule  of  Poe  v.  Seaborn  gives  that  rule  added  significance  and  authority. 

THE  CASES  CITED  BY  PIOPONBNTS  OP  THE  PENDING  BILL  FROM  THE  SUPREME  OOUBT 
OF  THE  UNITED  STATES  DO  NOT  INDICATE  THAT  THAT  COURT  HAS  DEPARTED  IN 
ANY  WAY  FBOM  THE  RULE  OF  OWNERSHIP  AS  THE  TEST  AND  BASIS  OF  INCOME 
TAXES.  ON  THE  OONTBA&Y  THOSE  CASES  EMPHASIZE  THE  RULE  AND  MAKE  IT 
If  0«B  DOriNITB 

Proponents  cite  Burnett  v.  Leininger  (285  U.S.  126).  In  this  case  the  tax- 
payer made  a  private  agreement  with  his  wife,  attempting  to  make  her  an 
equal  partner  with  him  in  the  Eagle  Laundry  Co.,  a  partnership.  The  court 
found  that  the  wife  never  became  a  member  of  the  partnership  because  the 
other  members  of  the  partnership  never  consented  and  were  never  asked  to 
consent  that  the  wife  be  admitted  as  a  partner.  The  court  said :  "  It  does  not 
appear  that  there  was  any  attempt  to  change  the  ownership  of  the  partnership 


assets."  The  court  therefore  concluded  that  the  husband's  agreement  in  favor 
of  his  wife  did  not  amount  "  to  more  than  an  equitable  assignment  of  one  half 
of  what  her  husband  should  receive  from  the  partnership."  If  the  wife  had 
been  made  a  member  of  the  partnership,  the  case  would  never  have  reached 
the  Supreme  Court,  because  the  Department  would  have  applied  its  usual  rul- 
ings and  would  have  treated  the  partnership  as  an  accepted  fact,  permitting 
division  of  the  income  between  all  the  partners. 

Proponents  cite  Corliss  v.  Bowers  (281  U.S.  372).  That  case  was  cited  in 
Poe  V.  Seaborn,  and  the  Supreme  Court  held  that  it  was  not  in  point.  The 
court  said  of  the  Corliss  case  that  while  the  husband  had  technically  parted 
with  title,  "  yet  he  in  fact  retains  ownership  and  all  its  incidents.  But  here 
the  husband  never  has  ownership.  That  is  in  the  community  at  the  moment  of 
acquisition."  As  the  Supreme  Court  has  thus  decided  that  the  Corliss  case 
has  no  application  to  the  taxation  of  community  incomes,  we  make  no  further 
comment. 

Proponents  cite  Reineckev.  Smith  (289  U.S.  172).  That  was  another  grantor 
case,  a  case  where  the  grantor  had  full  title  and  ownership  of  the  property 
and  made  an  incomplete  divesture  of  that  title  and  ownership.  The  court  .said 
that  a  "  revocable  trust  amounts  in  its  practical  aspects  to  no  more  than  an 
assignment  of  income.  This  court  has  repeatedly  said  that  such  an  assignment, 
where  the  assignor  continues  to  own  the  corpus,  does  not  immunize  him  from 
taxation  upon  the  income."  The  court  proceeded  to  say  that  the  case  was 
distinguished  from  Hoeper  v.  Tax  ComnUssimi  (284  U.S.  i06),  "for  there 
the  attempt  was  to  tax  income  arising  from  property  always  owned  by  one 
other  than  the  taxpayer."    The  same  attempt  is  made  by  the  pending  bill 

Proponents  cite  Bwrnett  v.  Harmcl  (287  U.S.  105).  In  that  case  the  court 
merely  held  that  in  taxing  capital  gains  the  question  of  "what  is  a  capital 
gain  "  is  to  be  determined  by  the  Federal  statutes  (in  that  case  an  oil  lease). 
There  was  no  question  in  the  case  of  ownership,  and  the  State  law  on  the 
subject  of  ownership  was  followed  without  question. 

Proponents  cite  Burnett  v.  Wells  (289  U.S.  670),  another  grantor  case.  A 
grantor  having  absolute  ownership  of  certain  .<?hares  of  stock  assigned  the 
stock  to  a  trust  company,  with  directions  that  a  substantial  iwrtion  of  the 
income  should  be  used  to  pay  the  premiums  on  policies  of  life  insu'ance  for 
$100,000  on  the  grantor's  life,  which  policies  the  grantor  had  already  taken 
out.  The  court  said :  "  There  was  no  attempt  to  charge  against  the  taxpayer 
the  whole  income  of  the  trusts.  *  *  *  The  deficiency  assessment  was 
limited  to  that  part  of  the  income  which  kept  the  policies  alive."  The  court 
found  that  that  portion  of  the  income  held  to  be  subject  to  the  income  tax)  was 
intended  by  the  grantor  to  be  used  and  was  used  for  his  benefit,  pursuant  to 
his  direction  that  the  same  should  be  devoted  to  paying  premiums  on  policies 
in  which  he  had  an  interest.  This  case  is  like  all  the  other  capes  cited  by 
proponents,  namely,  the  case  of  taxation  of  an  income  to  a  grantor  who  had  not 
completely  divested  himself  of  ownership  and  interest. 

Proponents  cite  Taft  v.  Bowers  (278  U.S.  470).  The  decision  of  the  same 
case  in  the  circuit  court  of  appeals  as  Boicers  v.  Taft,  (20  Fed.  (2)  561).  In 
this  case  the  entire  tax  was  assessed  against  the  owner.  The  only  question  was 
as  to  the  amount  of  the  tax.  The  present  owner  had  received  shares  Of  stock 
as  a  gift  from  a  former  owner.  The  question  was  whether  the  capital  gain 
received  by  the  owner  (donee)  from  the  sale  of  the  gift  should  be  limited  to 
the  enhancement  arising  after  the  date  of  the  gift.    The  court  said : 

Under  former  decisions  here  the  settled  doctrine  is  that  the  sixteenth  amend- 
ment confers  no  power  upon  Congress  to  define  and  tax  as  income,  without 
apportionment,  something  which  theretofore  could  not  have  been '  properly 
regarded  as  income. 

The  court  goes  on  to  say  that  because  the  statute  which  fixed  the  basfa 
for  computing  the  net  capital  gain  had  been  enacted  before  the  making  of 
the  gift,  the  present  owner  "accepted  the  gift  with  knowledge  of  the  statute 
i>nd,  as  to  the  property  received,  voluntarily  assumed  the  position  of  her 
donor.  When  she  sold  the  stock  she  actually  got  the  original  sum  invested 
plus  the  entire  appreciation,  and  out  of  the  latter  only  was  she  called  oa 
to  pay  the  tax  demanded."  So  it  is  clear  that  there  was  no  attempt  to  impose 
an  income  tax  on  anyone  hut  the  owner,  since  the  donee  was  the  present  owner 
and  had  received  all  of  the  proceeds  of  the  sale. 

Taking  all  of  the  cases  cited  by  proponents,  it  is  clear  that  in  not  one  of 
them  was  any  person  held  to  be  liable  for  Federal  income  tax  unless  he  was  the 
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?w*'.»!^*'  unless  he  had  been  the  owner  and  had  parted  with  an  interest  less 
than  the  entire  interest,  retaining  a  substantial  interest  in  himself 

In  additon  to  the  clear  distinctions  as  to  all  of  those  cases  already  nointed 
out,  those  cases  are  in  substance  distinguished  by  the  Supreme  Court  itself 
J^jr**®7-  ^J^^^^^'^*  ^'liere  that  Court  distinguishes  Corliss  v.  Bowers  (281  US 

^A  the  ZvJ."^^  '"^  ^•'-  '"'■  "  ^P-  "«•  "'>  '"«  «-"  -'".  ^P-''- 
We  held  that  where  a  donor  retains  the  power  at  anytime  to  revest  himself 

T^^J^""  ^i^^  l^  **^^  ^^'  ^^°«^^««  "^^y  ^^^^^'^  that  he  stTown^  the 
income.    While  he  has  technically  parted  with  title,  yet  he  in  fact  retains 

Z^^^^^^l'  7- "'  *Il  ***'  '^^  in^i^ents.    But  here  the  husband  never  has  owner! 

snip.    That  is  in  the  community  at  the  moment  of  acquisition 

n.ui  ?®^2^  Boeper  v.  Tax  Commission  of  Wisconsin  (284  U.S.  206),  followed 

fki  thn/.hwf  ^^^^^T'"'';  ^''^''  ^-^  U.S.  312).  establishes  the  proposi- 
tion that  the  tax  of  a  husband  cannot  be  increased  by  reason  of  the  fact  that 
his  wife  receives  an  income  owned  by  her.  Those  two  cases,  like  so  manv 
others  decided  by  the  United  States  Supreme  Court  and  cited  herein,  deny  the 
power  of  Congress  to  do  what  this  bill  attempts  to  do 

Those  eiises  have  been  thorougldy  analyzed  and  discussed  before  the  com- 
mittee,  and  we  will  not  prolong  this  brief  by  any  further  detailed  consideration 
of  them  The  Hoeper  case  holds  that  the  Constitution  is  violated  as  to  the 
fourteenth  amendment  when  the  State  attempts  to  tax  a  husband  for  propertv 
or  income  which  under  State  law  belongs  to  his  wife.    The  Heiner  case  holds 

lt%Z^r^.  1''^'^''^^''''}''^^^^^  t"*  ^^'^  St^t^^  ^y  the  fourteenth  amendment  is 
prohibited  to  the  Federal  Government  by  the  fifth  amendment 

Nor  can  proponents  get  any  consolation  from  the  opinion  of  the  dissenting 
Judges  m  the  Hoeper  case.  That  being  the  case  of  a  Wisconsin  State  tax  the 
tax  was  imposed  by  the  same  legislative  authority  which  had  established  Uie 
if^^^S  ^^^^}'''^^  ?J  husbands  and  wives.  The  dissenters  pointed  out  that 
since  Wisconsin  could,  it  it  so  desired,  have  gone  back  to  the  common  law  and 
?n}]nw^f/fw  ?.^  the  entire  ownership  of  the  wife's  property  in  the  husband,  it 
followed  that  the  Wisconsin  statute  there  in  question  could  be  treated  as  a 
^enactment  of  the  common-law  relations  of  husband  and  wife,  insofar  as  the 
«^nil?TT  tax  was  concerned.  That  is  the  only  ground  that  the  dissenters 
appear  to  have  found  for  questioning  the  validity  of  the  majority  decision 
Here  no  such  considerations  exist.  The  United  States  cannot  change  the  rela- 
tions of  husbands  and  wives  in  any  State.  The  United  States  cannot  reenact 
the  common  law  as  to  property  rights  between  husbands  and  wives  m  any 
^m  lete  barri  r^**^*^*^  involved  in  the  pending  bUl,  the  Hoeper  case  stands  as  a 

CONCLUSION 

We  respectfully  submit  that  the  report  of  the  committee  should  embody  the 
following  conclusions :  ^ 

1.  The  pending  measure  is  unfair  to  the  taxpayers  of  income  taxes  on  com- 
niunity  incomes  in  the  community  property  States,  and  places  them  at  a 
disadvantage  as  compared  with  citizens  of  other  States  "*  «t  n 

2.  The  principles  announced  by  the  Supreme  Court  of  the  United  States  in 
numerous  cases  relating  to  income  taxation,  and  particularly  to  the  taxation 
mea^u^?s''dear*''"^^'  ^""^  ^"^"^  ^""^  ^^^  unconstitutionality  of  the  proposed 

3.  The  passage  of  the  proposed  measure  would  not  accomplish  anv  useful  or 
beneficial  result.  ^  u^ci^ui  ur 

Respectfully  submitted. 

Geoboe  Donwobth, 
_        „  Charles  T.  Donwobth, 

Hoge  Building,  Seattle,  Wa^h.,  Representing  Community 

Income  Taxpayers  in  the  State  of  Washington. 
Mr.  Shaluenbekger.  Mrs.  Isabella  Greenway,  the  Congresswoman 
from  Arizona,  has  a  statement  which  she  desires  to  have  included 
m  the  record.    She  was  unable  to  attend  the  session  this  morninff 
so  I  will  submit  this  to  the  reporter.    Without  objection  it  will  be 
incorporated  in  the  record. 


(The  statement  referred  to  is  as  follows :) 


House  of  Representatives, 
Washington,  B.C.,  May  8,  19S4. 
Hon.  a.  C.  Shali^nberger, 

Chair7?ian,  Suhcomuriittee  of  the  Ways  and  Means 
Committee,  House  of  Representatives, 

Washington,  D.C. 

My  Dear  Mr.  Shallenberger  :  On  behalf  of  the  people  of  the 
State  of  Arizona,  I  wish  to  most  strenuously  oppose  any  favorable 
action  upon  H.R.  839G,  which  relates  to  personal-income-tax  returns 
and  is  designed  to  impose  an  unjust  tax  upon  people  residing  in  the 
so-called  "  community-property  States  ",  of  which  Arizona  is  one. 

This  proposed  law  is  unfair,  unjust,  inequitable,  and  would  dis- 
<:»riminate  against  citizens  of  the  State  of  Arizona  in  that  it  would 
impose  an  income  tax  upon  the  husband  or  wife,  whoever  may  have 
control  and  management  of  the  community  property,  or  property 
and  income  not  owned  or  legally  received  by  such  taxpayer. 

The  theory  of  community  property  has  been  in  effect  in  Arizona 
since  that  section  of  the  country  was  under  Spanish  ownership  and 
control.  Under  the  laws  of  our  State  all  property  acquired  during 
coverture  except  property  received  by  gift  or  inheritance  is  commu- 
nity property  and  is  owmed  share  and  share  alike  by  each  spouse. 
Marriage  in  the  State  of  Arizona  creates  not  only  the  customary 
status  which  is  created  in  all  states  of  the  Union,  but  there  is  also 
immediately  imposed  a  property  partnership  whereby  each  party  to 
the  marital  contract  becomes  an  absolute  partner  in  all  property 
acquired  during  the  existence  of  the  marriage  state. 

Upon  the  dissolution  of  the  marriage  state,  each  of  the  partners 
take  their  respective  one-half  interest  in  the  accumulations  of  the 
partnership. 

To  require  a  spouse  who  has  the  management  and  control  of  the 
community  property  to  pay  a  tax  thereon  as  proposed  by  this  bill 
would  be  assessing  an  income  tax  against  such  party  for  an  income 
and  property  which  she  or  he  does  not  own.  It  would  be  the  same 
as  if  a  tax  were  imposed  upon  one  of  two  parties  in  a  voluntary 
copartnership,  whereby  one  of  the  two  partners  would  be  called 
upon  to  pay  the  entire  tax  of  the  copartnership. 

The  further  inconsistency  and  injustice  of  the  proposed  legisla- 
tion is  further  evidenced  by  the  fact  that  upon  the  decease  of  either 
spouse,  one  half  of  the  community  property  immediately  passes 
to  his  or  her  estate  and  the  estate  must  pay  an  inheritance  tax 
thereon.  This  bill  proposes  that  the  spouse  having  management  or 
control  of  the  community  property  will  be  required,  in  one  instance, 
to  pay  upon  the  same  as  if  it  were  his  or  her  separate  estate,  and  then 
for  the  purpose  of  the  inheritance  tax,  the  Government  recognizes 
the  community  division  and  immediately  imposes  an  inheritance 
tax  upon  the  share  of  the  decedent,  even  though  such  decedent  did 
not  own  or  manage  the  property  during  his  or  her  lifetime. 

The  law  is  obviously  unfair  and  unjust  and  imposes  an  unfair  tax 
on  the  residents  of  community-property  States,  which  States  have 
burdens  not  imposed  on  the  citizens  not  residing  in  communitv-proD- 
erty  States.  ^  ^    ^ 

Very  sincerely, 

Isabella  Greenway. 


'  L,^,„„. 
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Mr.  Shallenberger.  The  first  Member  of  Congress  to  be  called 
this  morning  is  Hon.  Frank  H.  Buck,  from  California.  Mr.  Buck, 
the  committee  will  hear  from  you. 

STATEMENT  OF  HON.  FRANK  H.  BUCK,  A  MEMBER  OF  CONGRESS 

FROM  CALIFORNIA 

Mr.  Buck.  Mr.  Chairman  and  members  of  the  committee:  I  do 
not  intend  to  take  up  a  great  deal  of  your  time  by  going  into  a  dis- 
cussion of  the  cases  which  I  think  have  been  ably  handled  bv  the 
professional  gentlemen  who  appeared  here  last  week,  or  whenever 
we  had  the  last  sessions, 

I  have  taken  the  opportunity,  as  no  doubt  vou  have  done  during 
the  recess  since  the  last  hearings,  of  reviewing  the  testimony,  and  I 
have  come  to  the  conclusion,  insofar  as  the  treatment  of  the  cases  is 
concerned,  with  the  exception  of  a  few  which  directly  affect  the 
California  situation,  which  I  shall  discuss  with  you  veiT  briefly 
they  haje  been  amply  taken  care  of  in  the  briefs  which  were  sub' 
mitted  by  Mr  Dunbar  of  Louisiana  and  in  the  testimony  which  was 
presented  by  Mr.  Donworth  of  Washington. 

I  do  not  think  there  would  be  any  profit  to  vou,  or  that  it  would 
do  any  more  than  take  up  your  time,  for  me  to  go  over  and  review 
these  cases  again. 

I  believe  I  can  say  that  it  is  the  sense  of  the  committee— and  I  know 
It  IS  the  sense  of  the  Members  of  Congress— that  we  want  to  pluff  up 
all  the  loopholes  that  we  can  and  cut  out  all  the  evasions  of  taxes  that 
there  are  existing  at  the  present  time,  and  I  think  you  have  done  that 
^  your  recent  committee  bill  to  a  certain  extent 

iJJ^^^'f^^^^-^^  ^^}^f  ^^A''^^  ^^  ^^y  ^^  3'«"  gentlemen-and  cer- 
tamly  not  the  desire  of  the  Congress  as  a  whol^to  force  a  citizen 

thVttLite^SraS:?  "  "''  "'"''^'  ^^  ''^'^'''^  ^"^  ^'^^^^'  ^^^  ^-'^  ^' 
Of  course  you  understand,  gentlemen,  that  I  appear  here  in  op- 
position^to  the  Treadway  bill.  I  am  sure  that  a  re^?iew  of  the  testi- 
mony of  record  will  lead  to  the  same  conclusion,  that  is,  that  the 
pioposed  legislation  is  unconstitutional,  unfair,  and  inequitable. 
Nevertheless,  knowing  the  high  character  of  the  gentleman  from 
Massachusetts  who  proposed  this  bill,  I  am  convinced  that  it  was 
proposed  m  the  utmost  good  faith.  As  there  was  some  discussion 
ot  the  matter,  which  I  have  endeavored  to  follow  carefully  beinff 
pre^ient  at  nearly  all  the  sessions,  I  am  convinced  that  probably  I 
had  better  talk  a  bttle  bit  about  the  development  of  this  community 
property  system  so  that  you  can  understand  that  it  is  not  a  case 
where  the  btates  in  the  west  and  southwest  are  trying  in  any  way  to 
manipulate  their  laws  as  the  gentleman  from  Massachusetts  said  in 
Ms  opening  statement,  with  respect  to  the  income  tax  laws  of  the 
United  States. 

I  am  a  Californian  of  the  third  generation.  I  have  gone  throu^^h 
personally  all  the  processes  which  are  involved  under  tlTe  communi'tv 
property  system,  including  the  payment  of  income  taxes.  My  father 
died  intestate,  leaving  my  mother  surviving  and  I  had  to  unscramble 
the  question  of  the  property  involved,  because  my  father  inherited 
some  of  It  from  his  father,  my  grandfather,  and  I  know  some  of  the 
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difficulties  under  which  those  who  live  in  community  property 
States  labor. 

Before  following  on  with  my  remarks,  for  the  benefit  of  those  who 
may  later  read  the  record,  and  for  the  benefit  of  you  gentlemen,  I 
would  like  to  touch  on  a  few  matters.  As  was  called  to  your  atten- 
tion the  other  day,  this  matter  was  laid  before  the  Ways  and  Means 
Committee  in  1921,  and  in  1924.  I  think  it  would  be  well  to  read  the 
illuminating  debate  occurring  in  the  Sixty-first  Congressional  Rec- 
ord, pages  6872  and  following 

Mr.  Hill.  Wliat  Record  ? 

Mr.  Buck.  Volume  61  of  the  Congressional  Record,  pages  6872 
and  following  and  pages  7229.  That  is  with  respect  to  the  1921 
effort^ 

In  1924  the  Ways  and  Means  Committee  of  the  House  gave  full 
hearings  on  this  subject  and  refused  to  accept  a  similar  amendment. 
I  refer  you  to  hearings  before  the  Committee  on  Ways  and  Means  in 
1924,  as  follows:  Pages  194,  348-375,  inclusive,  and  pages  478  to  482. 

The  Senate  committee  on  page  14  of  its  1921  report  on  the  revenue 
act 

Mr.  Hill.  Senate  Finance  Committee? 

Mr.  Buck.  The  Senate  Finance  Committee  on  page  14  of  its  1921 
report  on  the  revenue  act  spoke  of  the  then  pending  ^amendment  as 
"  designed  to  restore  uniformity  of  treatment."  This  phrase  I  think 
is  perhaps  the  keynote  of  the  campaign  that  .the  proponents  of  this 
bill  are  making. 

I  believe  that  it  will  not  produce  uniformity  but  that  it  wiU,  in- 
stead, penalize  the  husband  and  wife  in  community  proi)erty  law 
States ;  that  you  would  put  j^ourself  and  the  United*  States  Govern- 
ment in  the  position  of  first  recognizing  the  laws  that  create  the  mari- 
tal community  status  and  enforcing  it,  so  far  as  it  combines  the  earn- 
ings of  the  husband  and  wife  and  then  arbitrarily  making  the  com- 
bination income  all  the  husband's. 

When  this  matter  was  up  before  the  Supreme  Court  in  what  is 
the  leading  case  at  the  present  time  and  under  the  present  act,  the 
case  of  Poe  v.  Seaborn  (282  U.S.  Reports) .  the  Court  said  as  follows : 

Finally  the  argument  is  pressed  upon  us 

Mr.  Hill.  Did  you  give  the  page  reference  ? 
Mr.  Buck.  Thank  you,  Mr.  Hill.    It  is  page  117. 
Mr.  Hill.  Of  what  report? 

Mr.  Buck.  282  United  States.  I  think  that  already  appears  in  the 
record.     (Reading.) 

Finally  the  argument  is  pressed  upon  us  that  the  Commissioner's  ruling 
will  work  uniformity  of  incidents  and  operation  of  the  tax  in  the  various 
States,  while  the  view  urged  by  the  taxpayer  will  make  the  tax  fall  unevenly 
upon  married  people.  This  argument  cuts  both  ways.  When  it  is  remem- 
bered that  a  wife's  earnings  are  a  part  of  the  community  property  equally 
with  her  husband's,  it  may  well  seem  to  those  who  live  in  States  where  a 
wife's  earnings  are  her  own,  that  it  would  not  tend  to  promote  uniformity 
to  tax  the  husband  on  her  earnings  as  pait  of  liis  in-ome.  The  answer  to 
such  argument,  however,  is  that  the  constitutional  requirement  of  uniformity 
is  not  intrinsic,  but  geographic. 

(Citing  cases.) 

And  the  differences  of  State  law,  which  may  bring  a  person  within  or  with- 
out the  category  designated  by  Congress  as  taxable,  may  not  be  read  into 
tiie  revenue  act  to  spell  out  a  lack  of  uniformity. 
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It  IS  easy  for  one  who  has  been  raised  under  the  community 
property  law  to  understand  the  idea  that  inhabitants  of  common 
law  States  have  a  different  system.  Unfortunately,  it  is  not  as 
easy  for  the  gentlemen  who  have  only  had  contact  with  common 
law  States,  who  have  been  brought  up  under  the  common  law  to 
realize  and  grapple  successfidly  with  a  body  of  substantive  laws 
that  is  perhaps  sui  generis. 

It  is  not  the  j^resence  of  a  community  of  propertv  between  hus- 
band and  wife  that  requires  any  explanation— its  absence  does.  In 
the  normal  course  of  events  a  community  of  interest  between  the 
husband  and  wife  should  ci*ystallize  into  a  community  of  property 
holdings,  and  such  we  find,  on  investigation,  lias  in  fact  been  the 
course  of  events  in  the  majority  of  the  world  populated  and  gov- 
erned by  the  white  race. 

I  will  perhaps  have  to  withdraw  that  word  "  majority  "  because 
since  Russia  has  had  a  system  of  its  own,  it  probably  is  not  quite 
true.  *  ^ 

The  theory  of  community  property  comes  down  through  the  a^^es 
from  certam  portions  of  Germanic  law.  At  the  same  time  that  the 
Saxons  in  the  wilds  of  the  German  forests  were  developing  one  form 
of  marriage  law  and  marriage  propertv  relationships—and  those 
Saxons  came 'over  and  settled  England— the  Visigoths,  the  Swa- 
bians,  and  the  Bavarians  and  others  in  the  same  forests  of  Germany 
were  developing  what,  is  known  today  as  the  community  property 

Aft  vV» 

The  presence  of  it  is  to  be  found  in  Scandinavia  and  to  be  found 
in  the  south  and  southwest  of  Germany.  When  the  Visigoths  con- 
quered Spain,  they  brought  it  to  that  country,  and  it  remains  law 
there  today.  Through  the  Spanish  Conquest  of  the  Americas,  it 
was  brought  over  here.  It  was  brought  into  France  and  by  the 
sixteenth  century,  or  earlier  than  that,  by  the  fifteenth  century,  it 
had  developed  m  various  portions  of  the  country,  notably  the  south 
and  southwest  areas,  and  in  Paris  where  it  was  known  as  the  Cus- 
tom of  Paris,  which  is  the  same  as  we  know  it  in  the  southwest  and 
the  west  today. 

It  came  into  Louisiana  from  France  originally  and  was  perpetu- 
ated through  Spain.  It  came  into  Quebec  through  France.  The 
charter  of  Crozat  in  1712,  creating  the  Territory  of  Illinois,  pro- 
vided that  this  community  property  law  must  be  the  law  of  the 
country. 

It  was  the  law  of  Missouri  until  1807.  It  was  not  abrogated  in 
Michigan  until  1810.  It  was  the  law  of  Arkansas,  and  Iowa,  and 
Utah  until  the  people  decided  through  their  legislatures  to  chancre 
over  to  the  common  law.  *^ 

There  is  not  one  single  State  in  the  southern  tier  of  the  United 
States  that  has  not  at  some  time  had  a  community-property  law  in 
effect.  Traces  of  it  are  found  wherever  the  Spaniards  and  French 
exercised  their  influence  on  the  colonization  of  the  country. 

The  southwest  and  western  portions  of  the  United  States  remained 
under  the  influence  of  Spain,  as  you  gentlemen  know,  for  a  much 
longer  time  than  the  north  and  northwestern  portions  under  the 
influence  of  the  French.  So  that  that  law  came  directly  to  us 
through  our  inheritance  from  Spain,  through  Mexico. 


It  has  been  suggested  that  this  law  was  being  taken  advantage  of  in 
the  light  of  the  income-tax  law.  But,  gentlemen,  the  Spanish  law, 
the  community-property  law  which  we  obtained  from  Spain,  so  far 
antedates  any  conception  of  an  income-tax  law  that  it  is  a  most 
unfair  and  totally  illogical  statement  to  make. 

Now  I  come  to  California.  California  was  obtained  through  the 
Mexican  cession.  Article  IX  of  the  Treaty  of  Guadalupe-Hidalgo, 
signed  February  2,  1848,  guaranteed  the  Mexicans  within  the  ceded 
territory  free  enjoyment  of  their  property  under  the  laws  then 
existing. 

Now,  it  is  a  principle  of  international  law  that  the  private  law  of 
the  former  sovereign  remain  unchanged  by  conquest  or  cession  until 
set  aside  after  that  cession  by  new  laws  that  are  enacted. 

The  chairman  of  the  subcommittee  asked  Representative  Evans 
the  other  day  something  about  whether  we  had  a  constitutional 
provision  for  the  community-property  law  in  the  State  of  California. 
I  submit,  in  all  fairness,  that  it  is  immaterial  whether  a  State  has  a 
constitutional  provision  authorizing  a  community-property  law  or 
not,  as  long  as  there  is  nothing  in  its  constitution  which  sets  up  a 
different  status  of  marital  property  relationships. 

Obviously,  the  whole  question  of  marriage,  its  status,  and  its 
property  relationships  have  been  left  to  the  States.  There  is  no 
claim  that  the  United  States  Government  has  any  control  over  that. 
As  long  as  there  is  not  a  prohibition  in  a  State  Constitution  against 
community  property  enactment,  the  legislature,  in  my  opinion,  is 
free  to  go  ahead  and  make  such  laws  and  regulations  as  it  sees  fit. 

But,  Mr.  Chairman,  the  people  of  California,  in  their  constitu- 
tion of  1849,  article  XI,  section  14,  not  only  did  not  set  aside  the 
community-property  law  but  they  used  the  following  language : 

All  property,  both  real  and  personal,  of  the  wife,  owned  or  claimed  by  her 
before  marriage  and  that  acquired  afterward  by  gift,  devise  or  descent, 
shall  be  her  separate  property,  and  laws  shall  be  passed  more  clearly  defining 
the  riglits  of  the  wife  in  relation  as  well  to  her  separate  property  as  to  that 
held  in  common  with  her  husband. 

Now,  a  reading  of  the  discussion  at  the  constitutional  convention 
of  1849 — and  I  give  you  a  reference,  "  Debates  in  the  convention  of 
California  on  the  formation  of  the  State  constitution  ",  in  Septem- 
ber and  October  1849,  published  by  J.  Ross  Brown,  published  in 
1850,  at  pages  258  to  260,  inclusive — will  show  that  the  founders 
were  trying  to  protect  the  native  Californians  who  were  living  and 
had  lived  there  under  the  Spanish  law,  and  that  they  premedita- 
tively  incorporated  the  law  of  community  property  into  the  consti- 
tution of  1849,  because  the  debates  show  that  there  was  a  good  deal 
of  debate  between  the  advocates  of  the  common  law  and  the  civil 
law,  and  the  advocates  of  the  civil  law  finally  prevailed. 

Similar  language  is  used  in  the  constitution  of  1870,  which  had 
subsequently  replaced  the  constitution  of  1849. 

That  this  is  so,  gentlemen,  is  shown  by  the  case  of  Dow  v.  Gould 
d  Ournj  S.  M.  Co.  (131  Calif.  629),  at  page  640,  in  wliich  is  was  said: 

The  only  marked  exception  (to  the  adoption  of  the  common  law)  is  found  in 
the  section  under  consideration,  providing  for  the  separate  property  of  the  wife 
and  the  common  property  of  both  husband  and  wife. 

Now,  the  community  system  remained  in  California,  by  virtue 
of  the  Treaty  of  Guadalupe-Hidalgo.    It  has  always  been  there. 
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There  IS  no  discrimination,  therefore,  against  tlie  Eastern  States  and 
tJiere  is  no  nianipulation  against  the  income-tax  laws  of  the  United 
states,    it  IS  only  a  question,  gentlemen,  of  whose  income  you  are 

The  question  of  the  value  to  be  placed  upon  the  dictym  in  the 
Bobbtm  erne  has  been  raised  here,  and  I  feel  that  I  shall  have  to  sav 

of  H.T  PnT^HH^  •''"^  fn'rl''  ^^^  'f^^'^  ^^  j"^^^^'^l  interpretation 
of  theXonstitution  of  Cahfornia  and  the  laws  enacted  under  it,  most 

ot  such  judicial  mterpretation  was  made  by  jurists  who  were  familiar 
with  the  common  law  and  not  with  the  civil  law.  The  California 
courts  used  language  such  as  indicated  that  the  wife  did  not  have  an 
actual  vested  interest.  And  under  the  influence  of  those  decisions 
the  Supreme  Court  decided  in  the  Eomns  ca^e  that  the  income  from 
community  property  could  not  be  divided  between  husband  and  wife 
fK^V-'^'  Ti^^o'TL^^^  imperfections  of  the  California  law  were  at 
JT  ^^^  ^<i^^jn8  erne  was  decided,  they  have  been  verv  definitelv 
D^sitrll^t  ^^^^^^*"^.!  ^"  1^27,  acting  under  a  con'Ltitutional 
^rfJ;f  V  V  f  V  'tif '"'^"'"''^^^^^  property  system  was  restored  to  its 
origmal  status  by  the  amendment  of  section  161   (a)  of  the  Civil 
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.3i  F""^"!  r?"^  ^""^  ^^^*  ^^'^^'^^  ^^^  explained  it  the  other  day 
Z1\^A'  "^""i^^^^^^l  It  ^f  necessary  to  repeat  it,  but  the  section  has 
been  judicially  constriied,  and  Mr.  Evans  did  not  call  that  to  your 
attention,  so  that  I  do  desire  to  do  so. 

The  Supreme  Court  in  the  case  of  SihereU  v.  SthereU  (214  Cal 
767),  at  page  772,  said :  ^        ^    ' 

th  J^!f  ^''"''T  ^^^^^^^  the  wife  has  always  had  at  least  a  limited  interest  in 
the  community  property.  '""^-u  luiciesc  in 

Citing  Stewart  v.  Stewart  (199  Cal.  318)  : 

Tomnla^v  ?rInsfers'oTT  ^ln\^mi  l^J-''">!''  ber  written  consent  to  gifts  and 
»muuuti,\   irdnsrers  oi  it.     In  1917  ajrain  her  rights  were  enlars-pd  tn  aiinrrT  o 

»l^T.^^  '^  f""'"'"  P™'*'*"-  ""O^f  eertah,  oondrHoL  "  Ulfflut  a  d  Clu 
tion  of  the  marriage  ties,  also  requiring  her  sianatnre  to  coiivev  or  enenmhP,- iT 
Again  in  1923  sections  1401  and  1402  of  the  r)»ni  rv.,io  ..llf  „       eneunobei  It. 
her  testamentary  power  with  the  husbaLl  ove??t  a^,d  ^ the  ab"^^^^^^^         ^wm 
by  the  husband  sLe.  to  the  exclusion  of  the  children    fikes  thT  wLil  J^} 

ZrTthlreot   """  '''"'°'  "^""^  *""°*  '"  *^«  ^"^'^''"'1  the  mlCment  ^nd 

D,mr  Ih7™V  IVIk ''1^°"^'"?"  ['■"'"  ^Viseonsin  had  to  leave. 
i»unnp  the  course  of  the  hearings  he  has  several  times  hmuaht  i,n 

the  1  ustration  and  asked  if  it  were  not  unfair  that  a  man  Sin^ 

nusband  and  wife,  and  therefore  had  to  isay  a  higher  rate  of  inromp 
tax,  and  he  has  used  the  illustration  of  sdary  alone 

I  am  going  to  cite  you  the  California  case  which  is  authority  on 
the  question  of  salary  alone.    There  is  nothing  in  thfs  paiSlar 

salary     1  think  it  is  conclusive  and  states  the  law,  and  I  do  not  see 
Kobert  Malcolm  and  his  wife  were  domiciled  in  the  State  of  clli for 


nia  and  Robert  Malcolm  received  a  salary  of  $3,600  for  personal  serv- 
ices rendered  as  an  officer  of  the  Liberty  Farms  Co.,  a  California  cor- 
poration. Under  the  laws  of  the  State  of  California,  this  being  after 
the  adoption  of  the  1927  amendment,  this  income  was  community 
property.  On  March  1,  1929,  the  husband  and  wife  filed  separate 
returns  of  their  income  for  Federal  income-tax  purposes.  Each  re- 
ported one  half  of  the  salary  of  $3,600  received  in  1928  by  the  hus- 
band, and  each  fully  paid  the  amount  shown  to  be  due  on  the  return. 

According  to  the  certificate  sent  up  to  the  Supreme  Court,  after 
the  husband  had  filed  his  income-tax  return  for  the  calendar  year 
1928,  as  set  out  above,  the  Commissioner  determined  his  return  was 
incorrect  in  that  the  salary  of  $3,600  should  have  been  reported  by 
the  husband  alone,  and  accordingly  the  Commissioner  determined 
against  the  husband  a  deficiency  in  income  tax  amounting  to  $18.39. 
An  assessment  in  this  amount  w^as  then  made  and  collected  from 
the  husband,  the  plaintiff  herein,  together  with  interest  amounting 
to  $1.12.  A  claim  for  refund  was  thereafter  filed  and  rejected  by 
the  Commissioner. 

The  questions  certified  were  as  follows : 

1.  Under  the  applicable  provisions  of  the  Revenue  Act  of  1928  mvL^t  the 
entire  community  income  of  a  husband  and  wife  domiciled  in  California  be 
returned  and  the  income  charge  thereon  be  paid  by  the  husband? 

The  second  question  was: 

Has  the  wife  under  article  161  (a)  of  the  Civil  Code  of  California  such  an 
int/erest  in  the  community  income  that  she  should  separately  report  and  pay  tax 
on  one  half  of  such  income? 

The  Court  said: 

The  first  question  as  certified  is  answered :  "  No."  The  second  question  Is 
answered :  "  Yes." 

There  is  a  very  simple,  explicit,  and  complete  case  dealing  with 
nothing  but  salary,  and  I  believe  that  it  completely  answers  any 
objection  that  the  gentleman  from  Wisconsin  has  raised  here  from 
time  to  time. 

Mr.  Cochran.  Would  you  object  to  a  question? 

Mr.  Buck.  Certainly  not,  Mr.  Cochran. 

Mr.  Cochran.  I  take  it  that  you  are  a  married  man  ? 

Mr.  Buck.  I  am,  sir. 

Mr.  Cochran.  The  salary  of  a  Congressman  is  $10,000  a  year  ? 

Mr.  Buck.  I  hope  it  will  be  again. 

Mr.  Cochran.  We  will  use  that  figure  for  illustration.  Under  the 
1934  Eevenue  Act,  assuming  that  I  have  no  income  whatever  other 
than  my  salary  as  a  Member  of  Congress  from  Pennsylvania, 
I  will  be  compelled  to  pay  $380  income  tax,  while  you,  receiving 
exactly  the  same  salary,  and  assuming  that  you  have  no  other  rev- 
enue, being  a  resident  of  California,  will  pay  $140.  In  other  words, 
my  income  tax  is  271  percent  of  what  yours  is.  Now,  basing  jovlv 
answer  upon  considerations  of  equity,  should  there  be  that  difference 
between  citizens  of  the  United  States  similarly  situated? 

Mr.  Buck.  I  am  sorry,  but  I  think  the  gentleman  from  Penn- 
sylvania was  coming  down  the  rostrum  and  did  not  hear  what  I 
read  from  the  case  of  Poe  against  Seaborn  on  the  question  of  equity. 

Mr.  Cochran.  I  heard  it,  and  I  want  to  say,  without  any  criticism 
of  the  gentleman  from  California,  but  as  a  generalization,  that  I  be- 
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lieve  all  this  very  interesting  discussion  of  the  community-property 
law  and  decisions  of  courts  of  last  resort  on  community-property  law 
situations  are  entirely  beside  the  question  here.  Nobody  is  disputing 
what  the  law  is.  To  me  the  citation  of  these  numerous  authorities 
does  not  deal  with  the  inequity  and  inequality  which  exists. 

Mr.  Buck.  There  is  an  inequity  which  exists,  as  the  gentleman  no 
doubt  knows,  in  the  administration  of  the  bankruptcy  laws  through- 
out the  United  States.  There  are  certain  exemptions  allowed  in 
certain  States  that  are  not  allowed  in  others.  There  are  other  phases 
of  the  bankruptcy  law,  and  in  that  connection  also  the  Supreme 
Court  has  held  that  the  uniformity  is  not  intrinsic,  that  it  is  geo- 
graphical, and  that  any  matters  that  the  State  law  differs  in  cannot 
be  read  into  the  Federal  statute. 

I  see  no  difference  between  that  and  between  this  case  of  the  income 
from  community  property. 

Now,  as  a  matter  of  fact,  Mr.  Cochran,  I  do  not  think  that  you 
have  taken  into  consideration  in  your  figures  the  fact  that  my  wife 
will  also  pay  an  income  tax  on  the  other  half  of  the  community 
property,  so  that  there  is  not  a  difference  of  271  percent.  There  is  a 
difference,  and  I  will  admit  that,  but  it  is  nowhere  as  near  as  ffreat 
as  the  amount  which  you  have  figured. 

Mr.  Hill.  Go  ahead  and  finish  your  statement,  but  I  would  like  to 
have  you  yield  when  you  get  through. 

Mr.  Buck.  I  would  like  to  finish  the  matter  of  the  Bobbins  case. 
Mr.  Hill.  My  question  is  on  that  point. 
Mr.  Buck.  Then  go  ahead. 

Mr.  Hill.  Of  course,  this  bill  before  the  committee  now  deals  not 
alone  with  the  salaries  of  the  parties  in  the  community-property 
State  but  It  deals  with  all  the  community-property  income,  and  would 
place  the  burden  of  tax  solely  upon  the  husband  or  the  spouse  having 
the  control  and  management  of  all  the  community-property  income, 
mcluding  salaries  of  both  spouses,  including  the  community  income 
from  whatever  source,  and  in  that  particular,  when  you  take  it  by 
and  large  and  take  a  comprehensive  view  of  it,  this  bill  would  work 
an  inequity  against  the  community-property  States  as  in  the  non- 
community  property  States  the  spouses  can  by  a  voluntary  arranire- 
ment  l^tween  themselves  divide  the  property  and  each  one  return 
separately  his  or  her  income  from  his  or  her  property,  and  it  is  so 

1^^  u^n    ,      11  i^^^^^  *Jo  ^at  in  the  community-property  States,  if 
this  bill  should  become  law.  J  f    t-     j  ^    i^^,  il 

Mr.  Buck.  That  understanding  is  correct,  sir. 

Mr.  Hnx.  Certainly  there  would  be  an  inequity  there  against  the 
community-property  States.  b      ^^  ^iic 

Mr.  Buck.  I  am  not  going  to  cite  many  examples,  but  I  am  soins 
to  try  to  point  out  a  few  of  them  briefly  to  you  in  a  moment  or  two 

But,  to  continue  my  answer  to  Mr.  Cochran,  I  want  to  say  the 
theory  and  the  fact  upon  which  the  community-property  law  is  built 
is  that  the  wife  is  an  actual  contributor  to  the  family  as  a  whole 
And  It  is  so.  In  many  cases  there  are  situations  Avhere  the  wife  is 
putting  m  her  time,  engaged  in  work  with  her  husband,  such  as  on 
the  farm— and  I  happen  to  be  a  farmer  myself  and  I  know  the 
conditions  that  exist  there.  The  wife  is  drawing  no  salary  and  the 
husband  is  drawing  no  salary.    When  the  crops  are  sold  and  the 


profit  figured,  how  are  you  going  to  establish  the  proportion  of  the 
profits  earned  by  both  of  them  except  by  the  partnership  created  by 

law  ? 

Mr.  Cochran.  Do  not  wives  in  other  States  assist  their  husbands 

to  some  extent?  ^  ,         ,  ^  ^       . 

Mr.  Buck.  Yes,  sir ;  but  if  the  other  States  do  not  want  to  give 
the  wife  her  vested  interest  in  the  income,  which  the  community- 
property  State  gives,  then  that  is  their  affair.  In  my  opinion  there 
is  no  reason  why  inhabitants  of  the  conununity-property  States 
should  be  penalized  because  the  other  States  do  not  adopt  as  liberal 
and  as  enlightened  a  plan  toward  their  womenfolk. 

Mr.  Cochran.  You  are  making  a  very  persuasive  argument,  but 
I  cannot  say  that  I  am  convinced. 

Mr.  Buck.  I  will  continue  a  Tittle  further  and  perhaps  I  can  per- 
suade you.  1  ^.      .  •      xu  X  4.U 

The  German  Visigoths  had  that  as  a  foundation  in  saymg  that  the 
wife  was  entitled  to  a  half  interest.    That  is  the  theory  and  that 

is  the  fact.  x       •       •*  ^v,  * 

Mr.  Cochran.  I  want  to  ask  you  another  question  in  view  of  that 
statement.  I  followed  your  argument  and  you  traced  the  com- 
munity-property law  from  Spain  by  way  of  Mexico,  as  I  got  it. 

fAf  Buck   Y^es  sir 

Mr.  Cochran.  Did  the  law  of  Spain  or  Mexico  give  the  wife  a 
vested  interest  or  merely  an  expectancy? 

Mr.  Buck.  The  earliest  law  on  the  subject  in  Spam  was  the  r  uero 
Keal  of  Alphonso  the  Learned,  in  1255.  It  dealt  not  with  the  ques- 
tion of  the  use  of  the  income,  for  the  reason  that  there  was  no  income 
tax,  but  it  gave  the  wife  a  vested  interest  in  that  property,  so  that 
the  husband  could  not  deprive  her  of  her  inheritance  in  the  property. 

Do  you  follow  me  ? 

Tlfr  Cochran   Y^es  sir. 

Mr!  Buck.  In  other  words,  he  had  the  management  and  control 
then,  as  he  has  now,  and  there  was  no  question  involved  in  those 
early  days  of  the  disposition  of  the  income  in  the  meantime. 

Now,  as  a  matter  of  fact,  there  has  to  be  some  kind  of  an  agent 
for  the  disposition  of  the  income  of  the  community,  whatever  it  niay 
be.  Sometimes  it  is  only  earnings,  until  they  reach  such  a  point  that 
they  can  be  banked  and  invested  in  something,  and  then  the  income 
from  such  investments  becomes  also  community  property. 

The  community-property  law  says  that  the  title  to  the  wife  vests 
at  the  minute  that  that  income  is  earned.  It  does  not  come  through 
the  husband,  and  there  is  no  transfer  of  it.  I  will  cite  you  two  or 
three  cases  in  California  which  will  prove  that  that  is  the  law. 
There  is  no  question  of  transfer.  ^  , ,  .  ttti    x  xu 

In  the  meantime,  I  will  dispose  of  the  Kobbms  case.  What  the 
gentlemen  from  the  Government  are  hanging  their  argument  on  is 
the  dictum  of  Justice  Holmes  in  the  Bobbins  case  indicating  that  he 
thought  perhaps  the  Congress  could  go  further  than  it  did  and  enact 
a  law  to  tax  the  marital  income. 

I  think  one  dictum  is  as  good  as  another.  Those  of  you  who  have 
practiced  law  know  that  none  of  them  are  worth  much  when  the 

actual  facts  are  presented.  ^      .     ^  ,.j»       •   « 

Mr.  Shallenberger.  Did  the  Bobbins  case  arise  m  California? 


■ 


266 


COMMUNITY  PEOPEKTT  INCOME 


Mr.  Buck.  Yes,  sir.  It  has  been  cited  several  times  Mr  Chair- 
man and  that  s  why  I  am  referring  to  it.  That  was  before  the 
1927  amendment  Now,  at  this  point  in  that  connection  I  want  to 
cite  the  case  of  Holder,  v.  Hardy  (169  U.S.  389),  and  give  vou  the 
following  anguage,  which  indicates  in  my  opinion  what  thlsupmne 
Court  justices  at  that  time  felt  about  the  matter  in  connection  wth 
any  form  of  substantive  law  that  might  be  sui  generis  in  our  own 
country  or  in  any  of  our  possessions  [reading]  : 

In  the  future  growth  of  the  Nation,  as  heretofore,  it  is  not  ImDossible  that 

cvuTaw'"f7n.'^of'ii*''  ^"°?  t'^^'lto"*^^  whose  jurisprudenceTs'^St  of  Jhe 
the  ver^'fa^t  th^f  the  eonsiUeratious  moving  to  such  annexations  might  bl 
ine  very  fact  that  the  terntory  so  annexed  should  enter  the  Union  wfih  »« 
traditions,  laws,  and  systems  of  administration  uncl?anged     It  wouW  be  a 

?n  sZmnfi'f """  "^^''^  Constitution  to  require  them  to  abando."  these  o? 
to  substitute  for  a  system  which  represented  the  growth  of  "eZro"on»  nJ 

T^X.  ^""^P"«""'<=^  ""'^  ^^""<'''  *«y  ""I  hadVo"p\'^,4fac,'uarntance 

mntltv''nrn£?i'*r"'lK''.'T^™*'*^'  ^  '"'^^  ^1*°^»  y°"  '"  »«>•  com- 
munity-property law  that  It  came  to  us  through  the  treaty  with 

Now  1  sta4d%h«??h  °°  ■}  f^  °"^'"^1  Constitution  of  Cadforna 
fromT'h;  Whl^  T  wife  does  not  take  anything  through  transfer 
irom  the  husband.  I  want  to  show  you  very  briefly  what  the  otafp 
of  the  law  is  in  California.  The  wife^s  entitid  toTbta^  a  divisbn 
ot  the  community  property  upon  divorce.  She  is  entitled  to  dispose 
by  will  of  half  of  the  property  if  she  pre-deceases  the  husband  and  to 
take  possession  of  half  the  community  property  if  the  husband  ore 

iX^'^''^"*'  ''^"  *'^*  had  madeieLlntlry  dSpSn  toX 
contrary.    This  answers  a  question  raised  the  other  day. 

1  wish  to  cite  the  Estate  of  Prager  (166  Calif  450) - 

Buck.'  ^*^'*"^''-  ^^*  ™«  "S^  y°"  a  question  for  information,  Mr. 

Mr.  Buck.  Yes,  sir. 

of  ^ne  half  fh?;„?'  '"^f  ""'^  ^'^l  «"**  ^'^  ^'*«  '"^q'-'r^s  possession 
ot  one  half  the  community  property,  we  will  say,  in  her  own  ria-ht 
What  interest  has  she  in  the  otlier  half?  ^ 

\i  ^J'      *^}^  ^^  1?^^  intestate,  she  would  take  either  one  half  of 
win  itTwa;     ""'"'"^'"^  ***  ''^'*^'^  ^"  ^***  *=^"'^'«"  ""  »°t-    He  can 
Mr.  CocHBAX.  He  can  will  it  away? 

^^ef\^(rI^l!t.^^^''^  '''"i*""  y^l^^'"  P""-*'""  «^^ay-    She  is 
eniiueci  to  treat  as  null  and  void  as  to  her  half  of  the  commnnitv 

property  any  sale  made  by  the  husband's  executo.^  under  aTenerl^ 
power  of  sale  contained  in  his  will  beyond  what  is  necessary  To  nav 

fe'^Sfif'elirSh  "•*  t'^^fdrn-tration  Estate^Tw^kTrsZl 
^1-  V-  1        .  ,   '•  .Sn«  IS  entitled  to  void  transfers  by  the  hii«hai,H 

ettaSicT/aSHb^"  "P^*"''^  ^^'^  conveyance.  wU  the^tow*! 
re^tfioS^hi  tJf«?  P"/'"  l^''*u*'^i'*''.**  '«  "bvious  also  that 
death  of  a  h^f  »7h  tt!  l!f  *''*""•!''*  ^»sh^nA.    The  fact  that  at  the 

Half,  so  that  the  court  may  enter  an  order  to  the  husband^  Tdmin- 
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istrator  or  executor  directing  him  to  turn  over  her  one  half  less 
the  half  of  the  community  debts  that  she  owes. 

This  has  judicially  been  determined,  not  in  California  but  m 
Arizona,  in  the  case  of  La  Tourette  v.  La  Toii^rette  (15  Ariz.  200), 
where  the  court  used  the  following  language : 

The  community  estate  passes  with  tlie  debts  against  it,  and  therefore  it  is 
proper  for  the  court  to  assume  such  jurisdiction  as  to  determining  the  amount 
of  charges  and  debts  and  direct  payment  out  of  the  community  property.  It 
is  immatei-ial  that  it  be  called  a  decree  of  distribution  or  a  judgment  or  an 
order  fixing  the  wife's  interest  in  the  community  property  free  of  debts 
which  she  is  entitled  to  demand  and  receive  from  the  executor. 

Members  from  common-law  States  are  very  apt  to  think  only  of 
the  theoretical  tax  advantage  that  the  husband  may  have  under  this 
income-tax  provision  of  the  United  States.  However,  there  are  a 
great  many  cases— and  this  is  particularly  true  in  California,  where 
a  great  many  professional  writers,  actresses,  business  women 
of  all  kinds,  in  literary  and  professional  life,  live— where  the  wife 
earns  a  very  large  aniount  of  money  and  contributes  to  the  com- 
munity income.  That  sum  must  be  added  to  the  husband's  income 
at  the  present  time  and  the  total  divided  between  them.  In  com- 
mon-law States  the  wife's  earnings  are  not  taxed  to  the  husband, 
even  one  half  of  them.  One  half  of  them  are  in  California  and  the 
other  communitv-property  States. 

If  3^ou  adopt *^  this  bill,  as  to  that  provision  you  do  not  promote 
uniformity.  You  enact  a  gross  discrimination  against  the  women 
of  community-property  States.  I  understand  from  the  evidence 
which  I  have  heard  heretofore  that  it  would  be  even  more  grossly 
discriminatory  to  the  women  of  Louisiana  than  California,  because 
in  that  State  the  wife's  separate  property  must  go  into  the  com- 
munity fund  as  well  as  the  earnings.  I  am  advised  that  that  is  the 
law  in  Idaho  as  well. 

You  have  heard  a  great  many  of  these  examples  cited,  but  just  to 
pass  over  them  briefly  I  want  to  show  you  that  there  are  disadvan- 
tages as  well  as  advantages,  if  the  division  of  the  income  is  an 
advantage  under  community-property  law. 

If  a  man  has  a  good  business,  worth  $100,000,  which  he  has  built 
up  entirely  through  his  own  earnings,  acquired  and  reinvested  since 
marriage,  and  his  wife  dies,  leaving  a  will,  his  wife's  heirs  can  de- 
mand liquidation  of  that  going  business  or  half  of  its  going  value. 
The  husband  in  common-law  States  runs  no  such  risk,  for  he  is  the 
owner  ^f  all  the  income  that  he  makes  from  the  time  he  earns  it.  no 
matter  how  he  reinvested  it. 

Suppose  a  husband  had  the  same  sum  of  money,  $100,000,  and  the 
wife  contributed  nothing.  The  wife  can  will  $50,000  of  that  away, 
even  to  strangers,  and  even  though  the  husband  had  children  by  a 
former  marriage ;  and  no  such  right  troubles  our  friends  from  com- 
mon-law States. 

Here  is  a  point  brought  by  the  gentleman  from  Washington. 
In  a  common-law  State,  a  husband  and  wife  desire  to  decrease  their 
income  tax,  and  under  such  circumstances  they  can  enter  into  volun- 
tary agreement  to  do  this.  I  submit  in  all  fairness  there  should 
be  no  distinction  in  the  taxing  power  of  the  United  States,  as  between 
a  voluntary  agreement  which  may  be  entered  into  and  an  agreement 
which  is  fixed  by  the  law  of  the  particular  State. 
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but  ^t"™.*  t'^  particular  example  has  not  been  cited  by  anybody, 
but  It  occurs  to  me :  Suppose  you  adopt  this  bill.    The  tax  on  the 

fhat  sl'^^PniT  ?K  '"''.  ^1  'nanaging  spouse.  We  will  assume 
tuat  subsequent  to  the  end  of  the  calendar  year,  but  nrior  to  fliP 
payment  oJ  any  tax,  the  husband  dies.    The  wffe  wHl  i^aedhitelv 

wm'bi^^^t'"^?™""^*'^  ^^'  ^^^^  «*  "'«  community  pro;^y,whfch 
will  be  taken  from  the  community  estate.    The  tax  which  hk7wn 

fb"eTitelt\V%%rrr  '^'"^'T  and  wUl  Temain  ci" 
iDie  trom  the  estate  of  the  husband,  which  will  consist  of  hi*  h«If  «f 

wrr"'""'\P'"?P"'^y  «"^  ^"'^'^  ^Pa'-ate  estaL  as  L  may  have  thuf 
working  an  absolute  and  direct  injustice  on  the  husband's  hpi.« 
There  may  be  children  by  a  former  marriagriet  us  sav  with  wh  rb 
the  present  wife  has  no  connection  at  all.        '  " '  ^'''''^ 

s?.^:"„,tif.i"=i4^Tj,a"  - '" "  ".Sins 

I  want  merely  to  list  at  this  time  a  series  of  cases  in  volume  282 
U.S.,  so  that  anyone  who  may  look  through  the  hearings  wm  have 
SpoSr^^W?-  ^'th  your  permission  1  will  hand^em    o  th^ 

Ar^^a'  1^^^  t/  ^'^i  *^  ^  "f"^'^  >  f""*""  Washington,  1  from 
f k-  u  u'      *V^^  Texas,  1  from  Louisiana,  and  1  from  California 
which  have  clarified  the  law  on  the  subject.  Laliforma, 

1  he  cases  referred  to  are  as  follows :  Poe  v  Seaborn  (QUO.  TT  <?  ini 
Wash.)  ;  GodeU  v.  Koch  (282  U  S    118   Ariz  f  •  ^«1.1.       d    ^' 
(282  U.S.  122,  Tex.)  :  Bender  yPfaTl^ilik  Vt'^^^- rf'^f^ 
States  V.  Ma/colm  (282  IJ.S  m  cM )  ^•^-  ^^^'  ^""^ '  ^''*^*'^ 

membeS",?? ;h*:°°*''*'"^.^  ^I'f  P^P"^*""  understanding  among  certain 
members  of  the  committee,  there  was  never  a  single  dissentino-  nni,7 
ion  m  any  one  of  these  cases.  The  net  result  of  the  histo.  v  dfve  o  " 
ment,  and  construction  of  the  communitv-propertv  la^«  showrihL; 
the  enactment  of  this  bill  would  be  discriminatoS  and  notTrodu^ 
uniformity  and  will  ignore  the  basic  laws  of  e^ght  States  and  Z 
unqualihed  decisions  of  the  United  States  Suprenfe  Court 

nrnTirJlfvi^^"''^  ^^"""f  y","  *^"'  9"^  development  of  the  community 
property  law  is  not  a  local  growth  within  the  United  States  Tti= 
a  development  of  the  civil  law  that  was  origina  y  establfshed  in 
certain  portions  of  our  present  country  bv  firtue  of  the  Taws  of 
France  and  Spain  which  then  owned  that  particular  territor^  If 
we  were  by  some  means  to  take  over  the  :f  rovince  of  Oueber'  Ja 

tTeTh^''±f,e"i„t  t^^tr'^f^f^c^  «*  AmericrtodVyot^^oS 
ps  'ilji^^rh^^^^^^ 

K^incfo?  &r''  '"'  ''"''  ''''  -'"^  "^-  P--^  ^'  "^e 

of\"rlanlL'"ri^^  *''!,*  *^  ^  ""^"«  «>*  ^^i^^higan  in  ISW  and 
or  Arkansas  m  180* ,  and  elsewhere,  saw  fit  to  go  over  tr,  ih^  ^«ri 

mon  law  is  no  reason  why  they  should  object  to  the  cilLe^sS  C«h" 

forma  and  Texas  and  Louisiana  and  Washington  and  AH/om   who 

do  operate  under  a  system  of  law  entirely  diffwennrom  that  to  «o 

continue  to  hve,  which  laws  must  be  administered  ad  recognLd 

by  the  Congress  of  the  United  States  as  a  substantive  law  of  ig^own 
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I  have  only  one  more  thing  to  say.  It  has  been  urged  that  the 
question  of  whether  an  income  tax  can  be  levied  upon  the  basis  of 
management  rather  than  the  basis  of  ownership  has  never  been 
decided  by  the  Supreme  Court,  but  I  feel  that  the  common  definition 
of  income,  which  means  gain  derived,  means  that  there  must  be  an 
actual  profit  to  the  taxed  individual  before  there  can  be  an  assess- 
ment against  him.  It  is  not  sufficient  to  say  that  he  is  in  control  of 
the  property.  If  he  is  in  control  of  the  propery  as  a  trustee,  in  case 
of  a  trust,  the  assessment  made  against  him  as  trustee  is  not  com- 
mingled with  the  assessment  against  him  as  an  individual. 

Should  you  regard  this  marital  property  as  an  entity,  you  would 
have  to  levy  your  taxes  against  the  marital  property  as  an  entity 
and  not  commingle  that  with  the  separate  estate  of  the  husband  or 
wife,  whoever  was  managing  it,  ana  that  would  not  get  the  money 
which  you  gentlemen  are  after,  because  you  would  have  to  start 
with  the  lowest  bracket  on  the  marital  property.  There  is  no  point 
from  the  Government's  view  in  trying  to  do  that. 

I  am  supported  in  this  statement  by  the  opinion  of  the  Acting 
Attorney  General,  Mr.  Mitchell,  rendered  some  time  ago  in  35 
Opinions  of  Attorney  General,  265,  which  I  quote  verbatim  as  his 
conclusion : 

As  the  nature  and  extent  of  the  wife's  interest  in  the  community  income 
are  matters  determined  by  the  laws  of  the  State,  Congress  may  not  by  enact- 
ment change  the  nature  of  the  wife's  interest. 

That,  gentlemen,  is  what  this  bill  proposes  to  do. 

It  is  a  difficult  problem  for  members  who  are  trained  under  the 
common-law  system,  I  know,  to  realize  that  we  in  the  West  and 
Southwest  live  under  a  different  system  of  laws,  yet  such  is  the  case. 

I  trust  that  this  brief  presentation  of  the  essential  differences  in 
such  laws  will  cause  you  to  realize  that  there  is  not  possibility  of 
obtaining  uniformity  through  this  particular  legislation  and  that 
therefore  no  favorable  action  should  be  taken  on  the  bill.  I  thank 
you  gentlemen  for  your  patience  and  courtesy  in  listening  to  me. 

Mr.  Hill.  Before  you  leave  the  stand,  under  the  original  common 
law  which  obtained  in  the  common-law  States  of  the  United  States, 
when  a  woman  married  a  man,  whatever  property  she  brought  to 
that  marriage  became  the  husband's  absolute  property,  both  real  and 
personal  ? 

Mr.  Buck.  That  is  correct. 

Mr.  Hill.  And  whatever  earnings  she  might  make  would  also  be 
his  property? 

Mr.  Buck.  Yes,  sir. 

Mr.  Hill.  And  in  the  common-law  States  were  that  rule  of  prop- 
erty continued  up  to  the  present  time,  all  the  income  from  whatever 
source  after  marriage  would  be  the  income  of  the  husband  and  be 
taxed  to  him.  But  under  the  liberalized  policy  that  the  different 
common-law  States  have  followed  through  the  years,  and  since  our 
Government  was  established,  the  wife's  property  rights  have  been 
recognized  separate  and  apart  from  the  husband's  so  that  they  do 
have  a  division  of  the  income  and  each  returns  his  own  income  for 
the  purposes  of  taxation. 

Now,  would  it  not  be  just  as  appropriate  to  say  that  these  common- 
law  States  have  manipulated  their  laws  so  as  to  evade  taxes,  as  it  is 
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to  say  that  the  community-property  States  have  manipulated  their 
pZleTt;!^^  *^  ''''  ^P«"-«  -^-  '^^  community. 

Ai^tVwfK;!  ^^J^  ^^"^^^  ^?  i"st  as  fair  to  say  so.  I  do  not 
tbink  they  have  in  either  case,  so  far  as  that  is  concerned,  and  I  want 
1^  go  further  and  say  this :  I  have  no  doubt  that  anv  one  of  these 
common-law  States  at  the  present  time  could  repeal  all  of  its  liber- 
?K'''?!if  ?!r^T''^^  ^"*^  T^""""^  *^^^  common-law  status,  but  I  do  not 

a  law  which  will  say  that  the  wife's  separate  income  in  those  States 
IS  the  husband's. 

Mr.  Cochran.  I  do  not  think  that  we  should  say  that  anv  State 
was  trymcr  to  evade  income  tax.  Property  rights  by  statute  in  the 
common-law  States  were  all  established  long  before  that  particular 
law  was  enacted.  ' 

Mr.  Sii  ALLENBERGER.  One  question,  Mr.  Buck. 

Mr.  Buck.  Yes,  sir;  Mr.  Chairman. 

Mr.  Shallexberoer.  You  brought  up  the  problem  which  would 
be  presented  if  Quebec  were  to  become  a  part  of  the  United  States, 
and  they  have  the  community-property  system  there. 

Mr.  Buck.  They  do. 

Mr.  Shaixenberger.  Do  you  hold  that  our  Congress  could  not 
change  the  manner  m  which  the  taxation  laws  should  be  applied, 
m  far  as  they  affect  the  Nation,  without  the  consent  of  those  people 
ioiIten^on«  ^  ^^  ^  Territory  or  a  State?    Is  that  your 

^^""'Pl^^'  ^^^^^^ss  Ty  ^°^^,^  ^  ^^"^^^^  1^^  providing  what  por- 
taon  of  the  income  may  be  taxed,  providing  the  rates,  and  the  rates 
will  apply  to  Quebec  or  anywhere  else,  but  what  is  income  must  be 
tlT^T*^'  -^1  tu'"'^'  particularly  in  the  light  of  this  case  (Poe  v. 
Seaborn)  and  the  opinion  of  the  Attorney  General,  according  to 
the  laws  of  the  States  themselves.  *^ 

Mr.  Shallenberger.  On  this  question  it  appears  to  me  that  the 
law,  m  your  contention,  is  at  least  in  part  based  upon  the  idea  that 
even  though  they  come  into  our  Union  as  a  separate  State  or  terri- 
tory, from  a  country  having  a  different  law,  that  we  would  be  bound 
to  hold  m  conformity  with  their  laws,  without  their  consent 

Mr.  Buck.  I  do  not  want  to  read  this  again. 

Mr.  Shallenberger.  You  need  not  read  it  again. 

Mr.  Buck  But  I  refer  you  for  an  answer  to  that  situation  to  the 
case  of  Harden  versus  Hardy,  cited  above,  and  I  think  tliS  i?  Ihl 
opinion  of  the  Supreme  Court  on  the  subject  '  ^^^ 

Mr.  Shalleotergek.  You  think  that  is  what  they  have  said? 

iM-r.  J5ucK.  Yes,  sir. 

Mr.  Hill.  In  that  connection,  these  community-propertv  States 

whlvw^^'  ]:T.r^^"'*f  H^  '^'  U^i^^  with  the  Cy\f  law 
which  they  had  then,  and  with  the  recognized  power  to  control  fZ 
status  of  property  rights  as  between  husband  and  wife  ^ 

Mr.  Buck.  I  think  there  is  no  question  about  that. 

suS[an?i^^  riX"^^^^^^^    "  '  ^"'  ''  ''^  "^'^'^"'^^^  ''^  '^^  *^^ 
Mr.  Buck.  I  think  there  is  no  question  about  that. 
Mr.  Shallenberger.  Thank  you  very  much,  Mr.  Buck. 


STATEMENT  OF  HON.  JOHN  F.  DOCKWEILER,  A  MEMBER  OF 

CONGRESS  FROM  CALIFORNIA 

Mr.  Dockweiler.  Mr.  Chairman,  I  have  not  heard  all  of  the  argu- 
ments which  have  been  given  pro  and  con  concerning  the  proposed 
law  to  compel  those  in  community-property  States,  who  should  ren- 
der a  report  on  community  property,  to  make  those  persons  pay  a 
full  tax  instead  of  being  allowed  to  divide  that  tax  between  husband 
and  wife.  So  that  I  am  liable  to  use  some  arguments  which  have 
been  used  heretofore.  I  am  liable  to  be  repeating  some  of  those 
things.  I  regret,  for  that  reason,  that  I  come  before  you  not  know- 
ing all  of  the  arguments  which  have  heretofore  been  given. 

California,  along  with  the  other  seven  States  that  inherited  a 
community-property  law,  is  perhaps  the  most  important  of  all  the 
group  of  States,  with  maybe  Texas  next,  because  the  record  might 
show  that  California  pays  more  income  tax  than  do  the  other  com- 
munity-property States. 

Xow,  Californians — and  I  shall  speak  for  them  only — are  not 
"  slickers."  We  are  not  trying  to  get  by  with  something  which 
we  are  not  entitled  to.  It  is  within  jny  memory  that  the  Democratic 
Party  first  projected  in  our  political  atmosphere  the  idea  of  an 
income  tax.  Tt  was  subsequently  enacted  into  law  and  I  remember 
the  first  income  tax.  I  was  just  commencing  to  practice  law.  So, 
that  long  before  an  income  tax  was  in  existence  California  had  a 
community-property  law. 

I  happen  to  be  a  native  of  California,  and  my  father  was  born 
in  California  65  years  ago,  when  the  pueblo  of  the  Queen  of  the 
Angels  only  had  2,500  souls  in  it.  But  it  was  distinctly  Spanish. 
My  father  speaks  Spanish  because  the  neighbors  spoke  Spanish.  So 
that  it  is  within  my  memory  that  California  was  distinctly  Spanish 
in  influence  and  language  and  the  descendants  of  those  families  live 
in  California  only  a  generation  apart  from  the  ratification  of  the 
Treaty  of  Guadalupe-Hidalgo. 

I  was  very  much  interested  in  my  colleague's  statement  that  if  the 
United  States,  in  an  acquisitorial  treaty  acquired  land  from  a  terri- 
tory that  has  a  prevailing  jurisprudence  different  from  the  common- 
law  jurisprudcence,  that  it  would  be  necessary  for  the  Government 
of  the  United  States,  in  making  its  laws,  to  take  into  consideration 
and  regard  those  territories  that  have  a  peculiar  jurisprudence  be- 
fore they  became  a  part  of  the  Union. 

Now,  I  contend  that  if  you  enacted  this  proposed  statute  into 
law,  it  would  be  violating  ithat  sacred  treaty  between  Mexico  and 
the  United  States. 

In  California  we  have  codes.  You  have  been  told  that,  no  doubt. 
We  have  the  civilian  code,  code  of  civil  procedure,  and  the  penal 
code.  If  you  were  to  pick  up  those  codes  and  read  them,  they  would 
appear  to  you,  if  you  knew  anything  of  civilian  law,  exactly  as  if 
you  were  in  Japan,  taking  up  some  lawyer's  task  in  the  courts, 
exactly  as  if  you  were  in  Spain  or  France  conversing  with  a  lawyer 
of  Spain  or  France,  and  picking  up  the  codes,  the  only  distinguish- 
ing exception,  of  course,  being  that  they  would  be  in  their  mother 
tongue. 
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Tile  language  of  our  codes  in  many  instances  iq  «lm^f  fi, 
m  defining  certain  rlo-iife  ^^a  ^'  t\'J     ^2     ^®  almost  the  same 
^fofJ;      r     XX?      "gilts  and  liabilities.    Human  condnrt  in  ^^^ 

of  the^aws  of  Cal  Sk  and  VharsSr^^^^  *'^^'*i""^ 

the  codes   the  translations  of  tie  civUkn  codes  of    L'".  '■^"    "? 

not  so  „,uch  by'  ^l^i^^^^^ntV^'^SZ^^'t^t^^^^ 
cause  they  are  men  who  are  erudite  in  the  lannd^v;>1i;ffnf  '  ''^" 

fornia  as  to  how  to  determinp  o^^  ;^f        \^x.  a  quandary  m  Cah- 

the  matter  authority  a  civilian  glossator  and  develop 

Now,  getting  back  to  the  salient  part  of  this  aroiimpnf   T  „.  * 

iKwTha"t  ^t*  Ile^JToSfe'^^  fa.  d^S 
cemed  and  he  lands  appLdbv  the  nnff.i«/f  California  is  con- 
of  the  treaty  of  GuafijlK^o^^^^^uSS'  s£  tuldT 
vi^ating  the  terms  of  its  treaty  with  Mexico  ^''"^'^  ^ 

noS5Jn"4n?tt  faTZtX  ^^"^^  'T'  ^^^U  really  be 
very  strW  Government  «nH^!io^  Mexican  Government  is  not  a 
insiit  upon  ite^ghtT  P  '^•'"^  ""•^"^'^  ""*  •'^  ''^  "  P°«'tion  to 

ag?th'en~e^^^roVCd  lutifK  IffoTc^  fT  ^-^^'^'^ 
involved,  ancl  I  was  asked  tn  rill. I   fK    ?     5  ^^  Cahfornia  was 

United  ^tates  SuTeml'court  dTdsU'UKhisireX  a^/? 

effect,  tha?  the  inhabitants  tirr^lJ"'  .">^°1^«»'  «nd  they  said,  in 
zens  ^t  theTi^e  of  the  transfer  Sfe^  "*'" 

that  those  Califor^at  shSfhave  a^lfthrri^hS^'onY"^        ^'T^ 

of  acquisition         ^  ^'  '"  *^**  "'"'**  phraseology  in  treaties 

£ ™T;  i^f  lSSrn\Mo3  tetS  tlil^Vri^ieHeTth^  ^S^,' 

cSKniar^-r  t£tTc\otr^  °^  cinat'thrMYss 

treaty  but,  is  a  safe^lrd^h^  f  ^T'"''"  ^*  P""'"^  i*  i"  the 
always  put  in  aVaraS  thin?.  *k''I^I  "*  preparing  treaties 
have  grown  up  conceS  thfi^nl  th"*  t**!, '^''IPl'^y  "g^^^s  that 
tory  so  acquired  shaU  confine.  ^^     ''"'*  **'''*  '"^"''^^'^  '^'  *"'"- 

So,  it  would  be  a  distinct  violation  of  the  trp«tv   wi,;  k  t 
tioned,  ,f  this  law  were  passed  and  X  d^cLdants 'o7 1  ,p  P  iT"" 
mans  would  have  a  perfect  rijrht  t«  «^  ♦«  tu    o*  P  t^"^  '"^  Cabfor- 

Jow  that  they  wereV:?d£L^n!te?atinsr'^^^^^^^^  ''f 

uZ'of^.Z'iy'^''  ^'^^  ^^^••=-  LegationHSi'/otfs  vlit 
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Mr.  Cochran.  Do  you  object  to  being  interrupted  at  this  point! 

Mr.  DocKWEiLER.  No,  sir ;  I  do  not  object  to  any  interruptions. 

Mr.  Cochran.  Is  it  not  the  law  of  Mexico,  under  her  community 
property  law,  that  the  wife  gets  a  mere  expectancy  and  does  not  have 
a  vested  interest  in  tlie  community  property  ? 

Mr.  DocKWEiLEE.  I  do  not  know  the  community  property  law  of 
Mexico.  I  think  that  when  it  reached  California  it  had  been  revised 
and  made  more  definite.  I  do  not  think,  from  what  you  say,  that  the 
Mexican  community  property  law,  no  more  than  the  Spanish  com- 
munity property  law,  is  as  strongly  in  favor  of  the  wife  as  the  Cali- 
fornia law. 

Mr.  Cochran.  I  wish  to  state  that  our  Treasury  Department  has 
ruled  that  under  the  laws  of  Mexico  the  wife  does  not  have  a  vested 
:'ntercst  in  the  community  property  or  its  income,  but  a  mere  ex- 
pectancy and  that  therefore  an  American  citizen  who  was  a  resident 
of  Mexico  must  report  all  of  the  community  income  in  his  return. 

Mr.  DocKWEiLER.  That  is  quite  possible.  I  did  not  happen  to 
know  exactly  what  the  Mexican  law  was,  but  that  is  quite  possible. 
They  are  community  property  States,  from  the  international  stand- 
point, I  mean,  which  have  different  shades  of  meaning,  and  which 
give  different  force  to  that  and  interpret  in  a  different  way  the  actual 
interest  of  a  wife  in  the  community  property.  Some  have  onlj?^  said 
it  was  an  expectancy.  We  have  said  that  it  is  more  than  that.  It 
is  a  tangible,  divisible  right. 

Mr.  Cochran.  Then  there  would  be  no  violation  of  the  treaty  of 
Guadalupe-Hidalgo  in  that  case? 

Mr.  DocKWEiLER.  There  would  still  be. 

Mr.  Cochran.  The  vested  interest  given  to  a  wife  in  California 
is  a  matter  of  legislation,  is  it  not? 

Mr.  DocKWEiLER.  I  would  have  to  know  exactly  what  the  com- 
munity-property law  was  which  prevailed  at  the  time  of  the  signing 
of  the  treaty.  I  think  it  was  1852,  and  I  would  have  to  know  that 
in  order  to  be  able  to  answer  exactly  that  question. 

Mr.  Cochran.  Does  not  the  wife  in  California  today  receive  her 
vested  interest  in  the  community  property  under  a  statute  of  Cali- 
fornia ? 

Mr.  DocKWEiLER.  A  statute  that  is  the  process  of  development  of 
the  law  of  California;  yes,  sir.     I  will  put  it  that  way. 

Mr.  Cochran.  It  is  operative  today,  is  it  not? 

Mr.  DocKWEiLER.  Yes,  sir ;  it  is  operative  today.  All  of  our  codes, 
or  particularly  the  codes  affecting  the  community  interests,  have 
been  clarified  m  the  sense  that  they  have  been  enacted  and  amended 
and  reenacted  and  reamended  on  a  great  many  occasions,  principally 
because  of  the  confusion  of  land  titles  in  California. 

Mr.  Hill.  Are  you  through,  Mr.  Cochran? 

Mr.  Cochran.  Yes,  sir. 

Mr.  Hill.  Aside  from  the  question  of  treaty  rights,  the  Federal 
Government,  under  our  system,  is  one  of  delegated  powers. 

Mr.  DocKWEiLER.  That  is  correct. 

Mr.  Hill.  It  has  only  such  powers  as  are  delegated  to  it  through 
the  Constitution  of  the  United  States. 

Mr.  DocKWEiLER.  Which  were  surrendered  by  the  States. 
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Mr.  Hill.  And  the  rights  and  po>\  er  to  determine  property  rights 
lif  the  individual  are  not  among  those  delegated  powers. 

Mr.  DocKWEiLER.  You  are  perfectly  right,  Judge. 

Mr.  Hill.  Of  course,  if  at  this  time  the  Republic  of  Mexico  should 
change  its  laws  and  vest  in  the  wife  an  absolute  property  right  in  the 
coiunumity  property,  the  Government  of  the  United  States,  of 
course,  woukl  recognize  that  in  dealing  with  its  citizens  resident  in 
Mexico  or  having  property  in  Mexico.  But  the  big  i)roposition  here 
is  that  the  Federal  Government,  under  the  Federal  Constitution,  has 
no  power  to  determine  property  rights  or  the  status  of  property 
rights  as  between  husband  and  wife,  and  when  a  State  is  admitted 
into  the  Union  it  takes  the  same  status  as  those  States  have  which 
are  already  in  the  Union,  and  the  Federal  Government  ha^  no  addi- 
tional power  as  to  the  newly  acquired  State  over  and  abo\  e  what  it 
has  as  to  the  States  already  in  the  Union. 

Mr.  Dockweiler.  That  is  right.  That  is  one  place  where  the  Con- 
stitution was  emphatic  when  it  said  in  conclusion,  you  might  say  of 
the  entire  Constitution  that  "this  is  a  delegation  of  power  from  the 
Thirteen  Colonies  or  States,  and  what  has  not  been  written  in  here 
as  authority  to  the  Congress  is  reserved  to  the  several  States.'' 

Getting  back  again  to  your  point,  Mr.  Cochran,  that  when  this 
Nation  acquired  territory  and  took  in  California  it  did  not  mean— I 
do  not  think  it  could  ever  be  so  construed — ^that  it  was  necessary 
for  the  code  laws  of  California  to  remain  static  from  1852,  without 
improvements,  without  evolution,  and  w^e  have  proceeded  through 
the  years  from  1852  to  bring  about  the  evolution  of  those  laws  and  to 
develop  them  into  a  more  definite  form  and  in  order  to  conform  to  the 
Anglo-Saxon  mind  which  came  into  the  State.     Do  you  see  my  point  ? 

So  that  I  still  think  it  would  be  violative  of  the  spirit  of  the  code 
treaty  if  the  United  States  would  enact  a  law  which  would  effect 
California  this  way.  Speaking  of  the  other  territories  which  were 
acquired  and  later  became  States  and  which  had  community-property 
laws,  some  of  them  were  acquired  through  the  Gadsden  Purchase  and 
some  through  other  means,  but  so  far  as  California  was  concerned, 
there  was  a  distinct  treaty  entered  into  covering  all  of  our  area. 

Mr.  CocHBAN.  I  would  like  to  ask  a  question  at  this  point.  Is  it 
your  contention  that  this  bill  would  change  the  propertv  rights  of 
citizens  of  California? 

Mr.  Dockweiler.  I  am  positive  of  it.  I  do  not  think  the  bill 
would  be  constitutional  in  the  final  analysis,  and  I  am  going  to  get  to 
that  point.  I  do  not  think  you  can  define  what  property  rights  are 
in  my  State,  or  in  any  State  in  the  Union. 

As  the  judge  says,  from  my  study  of  the  law,  the  United  States 
has  no  residual  authority  anywhere  to  be  found  in  the  Constitution 
so  that  it  can  require  that  California  consider  the  definition  of  prop- 
erty in  any  other  State. 

Mr.  Cochran.  I  quite  agree  with  you  there,  but  I  contend  that 
this  bill  does  not  change  property  rights  in  any  of  the  community- 
property  States. 

Mr.  Hill.  If  you  do  not  mind  a  further  interruption,  it  does  say 
that  for  the  purpose  of  determining  income-tax  liability,  that  the 
property  of  a  marital  community  shall  be  considered  as  the  property 
of  and  the  income  of  a  marital  community,  shall  be  considered  as 


the  income  of  the  spouse  who  has  the  management  and  control 
thereof  in  the  jurisdiction  where  the  marital  community  exists. 

If  you  invade  the  rights  of  an  individual  in  an  indirect  way, 
as  it  may  be  contended  that  this  proposes  to  do,  you  are  certainly 
depriving  a  substantial  right,  just  the  same  as  if  you  were  to  attempt 
to  say  to  California  and  the  other  community-property  States,  "  The 
property  laws  in  your  State  should  be  so  and  so." 

Mr.  Dockweiler.  I  agree  with  you.  Judge,  that  it  is  only  a  cir- 
cumvention to  try  to  get  around  a  definition  of  what  is  "  income  " 
in  the  State  of  California,  because  the  definition  of  property  is 
divided  into  real,  personal,  income,  or  anything  which  is  of  value 
and  possessable  as  property.  I  think  by  a  circuitous  route  you  are 
really  defining  for  California  what  is  the  type  of  property  known 
as  "  an  economic  income  or  increment." 

I  do  not  care  what  kind  of  law  you  make,  you  will  run  up  against 
the  famous  case,  whicli  you  will  doubtless  remember,  of  Hick  Woo 
and  Hopkins,  where  San  Francisco  passed  an  ordinance  which  on 
the  face  of  it  was  a  perfectly  good  ordinance,  and  on  the  face  of  it 
was  legal  and  was  statutory  and  there  was  nothing  wrong  with  it, 
and  nobody  could  find  anything  wrong  with  it,  but  in  the  practice 
of  the  local  board  exercising  power  under  that  it  was  held  that  it 
was  exercised  in  an  unlawful  way  and  the  Supreme  Court  held  it 
bad  because  it  could  be  exercised  in  an  unlawiul  way,  because  the 
Chinese  of  San  Francisco  were  being  discriminated  against  through 
the  avenue  of  what  appeared  to  be  a  perfectly  good  statute  or  good 
ordinance. 

I  come  not  only  from  California  but  from  a  district  which  is 
peculiar  in  many  other  respects ;  from  that  new  area  in  Los  Angeles, 
the  west  end  of  the  city,  with  which  most  of  you  are  probably  fa- 
miliar, or  somewhat  acquainted,  that  area  which  comprises  a  little 
community  called  "Beverly  Hills."  Perhaps  in  those  few  square 
miles  there  are  more  millionaires  stacked  up  than  in  any  other  similar 
area  in  the  United  States. 

It  is  comparable  to  the  city  of  Pasadena,  which  is  not  in  my  dis- 
trict, but  where  we  have  families  which  have  come  to  live  there"  from 
every  State  in  the  United  States.  They  come  out  of  your  State  of 
Nebraska,  Mr.  Chairman,  and  they  have  made  their  mdlions.  They 
come  out  of  your  State  of  Washington,  and  they  come  out  of  your 
State  of  Ohio,  and  they  come  into  Beverly  Hills  to  live,  or  if  it  is 
not  exactly  Beverly  Hills  it  is  contiguous  territory  along  the  Holly- 
wood Hills,  along  the  gi'eat  sloping  stretches  of  the  Pacific  known 
as  Santa  Monica  and  the  Wilshire  district  in  Los  Angeles.  I  can  go 
up  and  down  that  strip  of  land  and  I  would  not  find  1  soul  out  of  10 
which  would  have  been  in  California  longer  than  3  or  4  years.  They 
have  come  there  for  the  purpose  of  settling  down. 

Now,  anyone  out  of  Ohio,  Kentucky,  Massachusetts,  Khode  Island, 
or  the  rest  of  the  States  would  view  the  community-property  law 
and  say,  "  My  goodness,  we  are  giving  you  fellows  all  the  break.  I 
do  not  know  whether  it  is  from  legerdemain  or  not  or  a  particular 
statute  defining  property,  that  they  are  in  position  to  divide  the  in- 
come and  save  themselves  a  great  measure  of  this  tax  burden." 

I  can  understand  among  my  colleagues,  those  that  come  from  those 
fetates,  that  they  would  have  that  attitude.     It  would  seem  the 
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natural  thing  to  do.  That  perhaps  may  be  the  first  reason  for  calling 
up  a  bill  such  as  this.  Maybe  the  second  reason  is  the  fact  that  we 
must  scratch  every  nook  and  cranny  to  get  income,  to  get  money 
for  an  impoverished  government. 

But  these  gentlemen  who  have  come  out  of  Boston,  of  Cleveland, 
of  your  State,  and  the  other  great  centers  where  money  was  made 
in  great  quantities,  they  have  settled  down  in  the  Sixteenth  Con- 
gressional District,  strange  to  say,  but  they  have  not  become  citizens 
of  Cahfornia.  Why?  Because  they  are  afraid  of  their  lives  of  the 
community-property  laws  and  the  statutory  laws  of  California. 
They  would  no  more  vote  in  my  district  than  to  have  their  neck 
chopped  off.  That  is  because  they  do  not  want  to  be  construed  as 
citizens  of  Los  Angeles  County  or  of  the  State  of  California.  That 
is  a  condition  which  universally  prevails  in  the  Sixteenth  Congi-es- 
sional  IHstrict. 

Mr.  Cochran.  Do  you  hold  that  opinion? 

Mr.  DocKWEiLER.  I  am  positive  of  it.  If  you  went  to  my  State 
with  a  great  sum  of  money,  you  would  keep  your  main  residue  back 
home  as  these  men  do.  They  even  keep  their  securities  and  their 
strong  boxes  back  home  and  they  go  back  home  once  a  year  to  attend 
to  business.  But  let  them  register  to  vote  or  get  on  the  voters'  rolls, 
or  anything  that  would  be  an  indicia  of  citizenship  in  my  State,  and 
they  would  leave  my  State  before  doing  so. 

Mr.  Cochran.  Do  you  find  the  same  prejudice  against  this? 

Mr.  DocKWEiLER.  There  is  a  lot  of  prejudice.  It  is  a  lack  of  un- 
derstanding. They  do  not  realize  when  they  have  acquired  the  prop- 
erty in  common-law  States  that  just  because  they  become  a  resident 
of  my  State  or  bring  in  tangible  property  into  my  State  that  it  is 
impressed  with  a  community  interest.  It  is  only  the  property  ac- 
quired in  California  that  is  impressed  with  a  community  interest. 
It  is  because  the  whole  thing  is  more  or  less  a  mystery  to  them 
and  they  do  not  want  to  get  involved  in  such  matters  any  more 
than  they  have  to,  and  the  simplest  way  is  for  them  to  conduct 
their  business  affairs,  and  let  their  attorneys  or  fiscal  agents  at  home 
make  their  income  tax  out,  and  it  is  mailed  back  to  them  and  the 
tax  is  paid. 

If  you  could  only  go  up  and  down  the  famous  streets  in  Beverly 
Hills,  with  the  famous  mansions,  I  doubt  if  you  lose  very  much 
money  from  those  people  because  they  are  paying  their  taxes  accord- 
ing to  the  rules  and  regulations  of  their  own' local  State  from  which 
they  came. 

Mr.  Shallenberger.  Mr.  Dockweiler,  you  are  giving  us  some  in- 
formation which  we  have  not  had  before,  and  I  do  not  know  whether 
it  exactly  applies  to  this  case,  but  it  is  instructive.  We  have  had  a 
number  of  illustrations  shown  here  where  men  are  paid  large  sal- 
aries, where,  under  the  community-property  law,  if  they  earned  it 
in  California,  one  half  of  it  belongs  to  the  wife.  Take,  for  instance, 
the  actresses  that  you  read  about,  and  who  are  receiving  tremendous 
salaries  in  Hollywood.  Those  salaries,  as  soon  as  they  are  earned 
by  those  women,  one  half  belongs  to  the  husband,  or  do  they  retain 
their  citizenship  some  other  place? 

Mr.  Dockweiler.  That  would  be  true.  It  does  not  make  any  dif- 
ference   ^ 


Mr.  Shallenberger.  If  either  earns  it,  the  other  gets  one  half? 

Mr.  Dockweiler.  There  is  nothing  peculiar  there.  I  happen  to 
have  three  of  the  greatest  moving-picture  studios  in  the  world  in  iny 
district.  Ninety-five  percent  of  the  moving  pictures  are  made  in 
my  district,  Metro-Gold wyn-Mayer,  the  Fox  studio  with  all  the 
Fox  studio  engineers,  and  Ihe  First  National.  All  these  people  live 
in  and  around  the  studios.  The  actresses  which  are  highly  paid 
have  homes,  like  Harold  Lloyd  in  Beverly  Hills,  and  the  Fairbanks 
estate  is  in  Beverly  Hills.  Of  course,  it  is  true  if  the  woman  in  the 
family  makes  $100,000  a  year,  if  she  is  married,  she  is  entitled  to 
divide  that  up. 

Mr.  Shallenberger.  Here  is  the  point  I  want  to  bring  out:  Is 
she  required  to  divide  it  up? 

Mr.  Dockweiler.  No;  she  is  not  required  to  do  so.  She  can  make 
the  return  as  she  sees  fit. 

Mr.  Shallenberger.  There  is  no  discrimination  in  the  law  be- 
tween the  husband  or  wife,  whichever  one  earns  the  salary,  their 
rights  under  the  lavv^  of  your  State  are  exactly  similar.  Is  that 
right  ? 

Mr.  Dockweiler.  You  are  correct.  We  have  had  a  case  where 
moving-picture  actresses  have  gotten  into  big  money,  and  they  get 
divorces  because  they  are  not  living  in  a  happy  state,  and  before  they 
get  into  big  money  they  usually  get  divorced  from  their  husband, 
because  we  have  had  the  experience  of  the  husband  going  into  the 
court  asking  for  a  divorce  and  securing  an  alimony  judgment  and 
making  their  wives  support  them.  The  community  interest  goes 
that  far. 

Mr.  Shallenberger.  I  thought  I  read  from  the  testimony  here 
that  in  some  cases  the  husband's  control  of  the  income  was  sufficient 
so  as  to  raise  a  question  about  the  wife  retaining  absolutely  her  one 
half  of  the  income.  Of  course,  under  an  ordinary  common  law, 
such  as  the  law  under  which  I  was  raised,  the  husband  being  a 
little  more  supreme  in  the  management  of  the  family  than  the  wife 
was,  that  situation  would  not  prevail.  I  wondered  whether  in  your 
interpretation  of  the  law  you  had  considered  or  had  affected  that 
right  of  the  husband  in  any  way  in  the  matter  of  earnings. 

Mr.  Dockweiler.  Yes,  sir;  she  has  a  distinct  estate. 

Mr.  Shallenberger.  They  are  the  same  ? 

Mr.  Dockweiler.  For  instance,  if  he  got  a  divorce  on  the  ground 
of  adultery,  he  could  have  a  division  of  the  community  property  in 
my  State. 

Mr.  ShaujEnberger.  You  do  not  attempt  to  protect  the  wife  in 
any  way  in  her  full  control  of  the  property  adverse  to  the  husband 
because  she  is  the  wife  and  he  the  husband  ? 

Mr.  Dockweiler.  No,  sir. 

Mr.  Shallenberger.  You  consider  them  the  same  in  either  case? 

Mr.  Dockweiler.  They  are  regarded  in  that  way.  You  are  right 
in  your  view  on  that. 

Mr.  Hill.  If  they  are  citizens  of  California,  and  the  earnings  are 
made  in  California,  it  is  community  property  ? 

Mr.  Dockweiler.  Yes,  sir. 

Mr.  Hill.  Whether  it  is  the  husband  or  wife  which  earned  it? 

Mr.  Dockweiler.  That  is  riffht. 
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Mr.  Cochran.  As  a  matter  of  information,  suppose  the  husband 
and  wife  are  not  legal  residents  of  California,  but  are  actually  living 
there,  and  the  wife  is  a  moving-picture  actress  with  one  of  these 
large  salaries.     Is  the  husband  entitled  to  one  half  of  her  salary? 

Mr.  DocKWEiLER.  No.  Hers  would  be  a  very  determinative  case. 
The  case  of  Greta  Garbo,  for  instance,  wlio  is  in  there  temporarily 
under  a  6  months'  contract,  if  she  would  make  $100,000  during  that 
period,  even  though  her  husband  came  and  resided  with  her  in  Cali- 
fornia, he  would  not  have  a  right  to  compel  a  division  of  those  earn- 
mgs  as  community  property.  Of  course,  the  idea  of  residence  is 
difficult  to  determine  because  it  is  a  <iuestion  of  intention. 

Mr.  Shallenberger.  The  determinative  factor  is  whether  or  not 
they  are  citizens  of  California? 

Mr.  DocKWEiLER.  Yes,  sir;  and  to  become  a  citizen  of  my  State  is 
purely  a  question  of  intent.  That  is  why  the  men  who  come  to  my 
State,  particularly  the  rich  men,  do  not  want  to  leave  any  indicia 
of  residence.  We  have  had  so  many  cases  whei-e  our  State  inheri- 
tance tax  evolved  entirely  upon  the  question  of  voting,  trying  to 
find  some  signs  which  existed  to  determine  whether  a  man  was  a 
resident  of  my  State,  and  the  courts  have  decided  that  where  there 
IS  a  record  of  voting,  that  the  preponderance  of  the  evidence  was  to 
the  effect  that  the  man  lived  there  and  was  a  resident  of  the  State. 
if  he  voted. 

These  men  avoid  every  act  on  their  part  which  might  be  indicative 
of  their  being  residents  of  the  State. 

Mr.  Shallenberger.  I  ^ess  "  domiciled  "  is  a  better  word. 

Mr.  Dockweiler.  Yes,  sir;  domiciled.  There  was  a  point  brought 
o«f  »y  my  colleague,  Mr.  Buck,  that  a  wife  has  a  right  to  make  a 
will.  One  of  the  most  disconcerting  things  about  the  community- 
property  law,  as  it  stands  in  California,  is  that  a  wife  has  the  right 
to  make  a  will,  and  a  man  might  be  in  perfectly  good  health  and 
his  wife  sickly,  and  she  might  desire  to  turn  over  one  half  of  her  end 
of  the  property,  which  is  one  half  of  the  estate,  assuming  that  it  is 
one  half  of  the  estate,  if  it  is  all  communitv— she  might  turn  it  over 
to  her  sister  or  her  sister's  family.  That  has  caused  a  great  many 
uncomfortable  situations  in  California  because  the  wife  has  made  a 
will  and  the  husband  finds  after  the  funeral  arrangements  are  all 
over,  that  the  wife  has  given  away  one  half  of  the  estate  to  her  sis- 
ter's children,  and  he  may  find  himself  in  a  position  where  he  has 
to  dispose  of  the  domicile,  the  home,  which  is  one  half  hers,  in  order 
to  liquidate  the  property  for  the  heirs  of  the  wife. 

All  is  not  gold  that  glitters.  We.  because  of  certain  agi-eements 
started  out  on  this  community-proi^ertv  law,  and  more  or  less  the 
civihan  law,  and  the  definition  of  civil  rights,  and,  of  course,  we 
cannot  change.  You  gentlemen  in  the  far-eastern  States  have 
started  out  on  the  other  foot,  the  common  law  interpretation,  and 
all  your  laws  have  developed  along  that  line,  and  you  could  not 
change  to  our  rule  if  you  wanted  to,  without  disturbing  property 
rights  that  have  grown  up,  valuable  rights  which  have  grown  up 
in  the  States.  We  are  not  so  happy  about  our  community-property 
law.  It  has  been  interpreted  and  reinterpreted  by  the  courts  until 
it  has  finally  refined  itself  down  to  a  point  where  it  has  been  a 


discomforting  thing  to  the  citizens  of  California  unless  they  are 
living  in  perfect  connubial  happiness,  and  that  condition  does  not 
seem  to  prevail,  that  condition  of  human  affairs  does  not  prevail 
quite  as  universally  as  it  did  in  your  father's  time  and  in  my  father's 
time. 

Let  us  see  whether  the  United  States  would  gain  a  great  deal 
by  trying  to  enact  this  law  and  impress  the  people  of  the  community- 
property  States  with  the  necessity  of  making  one  report  for  the 
entire  income  of  the  family.  Of  course,  a  man  would  be  a  fool  not 
to  say  that  it  was  done  under  protest,  particularly  in  the  light  of 
the  evidence  which  you  have  had  here,  which  casts  sufficient  doubt 
upon  the  legality  of  the  law.  As  to  whether  it  would  be  good,  there 
is  sufficient  doubt  in  the  matter  so  that  a  man  would  not  pay  except 
under  protest.  I  know  none  of  my  clients  would  pay  any  income  tax 
under  such  an  arrangement  unless  he  paid  it  under  protest.  What 
have  you  got?  You  would  have  a  good  many  million  dollars  in  the 
Treasury,  but  it  is  earmarked  immediately  and  is  not  worth  a  whole 
lot  when  you  have  got  to  pay  it  back. 

I  recall  during  the  war  that  the  excess-profits  tax  provided  for 
things  which  resulted  in  huge  incomes  for  the  United  States,  amount- 
ing to  a  certain  figure,  but  I  am  afraid  to  express  the  figures  because 
it  has  faded  from  my  mind — but  these  excess  war  profits  taxes  were 
levied,  and  what  happened  in  the  last  decade?  It  was  found  that 
the  law  was  not  good  as  to  a  particular  manufacturer  or  concern  and 
it  did  not  cover  the  items,  and  for  the  last  10  or  12  years  we  have 
been  giving  that  money  back. 

It  was  money  which  was  not  worth  anything  because  we  have 
had  to  dig  down  into  the  taxpayers'  pocket  to  give  it  back.  Through 
the  Mellon  regime  we  gave  back  almost  all  we  secured  under  the 
Wilson  excess-profits  war  taxes,  as  I  remember  from  reading  an 
article. 

What  would  be  the  good  of  levying  a  tax  on  States  when  eventually 
there  is  a  grave  possibility  that  this  money  would  have  to  be  given 
back  if  the  Supreme  Court  found  that  the  statute  was  illegal  ? 

There  would  be  this  benefit :  You  would  be  getting  it  for  the  time 
being,  during  a  depression  period,  but  would  have  to  pay  it  back, 
and  I  hope  when  you  pay  it  back  we  would  have  more  prosperity. 

What  are  you  really  trying  to  tax  here?  What  you  are  really 
trying  to  tax  is  not  the  distinct  income  of  the  wife  and  husband,  but 
you  are  trying  to  attack  the  idea  of  management  of  agency.  If  the 
husband  in  California,  or  in  the  State  of  Washington,  or  one  of 
these  other  community-property  States,  has  the  right  to  control  the 
income  of  the  community,  why,  therefore,  we  will  just  levy  the  tax 
against  that  man  or  that  person  who  has  that  control. 

It  might  not  always  be  the  wife  or  the  husband.  It  might  be 
the  wife.  The  husband  might  be  a  sick  man  and  not  attend  to 
affairs,  and  the  wife  might  be  making  all  the  money  in  the  family. 
Whoever  it  is,  you  are  taxing  that  agency  of  control.  You  are  try- 
ing to  levy  a  tax  against  connubial  management  or  agency.  I  io 
not  think  that  that  is  good  law.  I  do  not  think  that  you  gentlemen 
or  the  Ways  and  Means  Committee  or  the  Congress  want  to  pass  a 
tax  law  of  that  character. 
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You  will  say,  "Well,  are  we  going  to  continue  to  let  the  com- 
munity-property States  have  this  advantage  over  the  common-law 
States  of  the  Union,  over  the  other  40  States  in  the  Union  ?  " 

Of  course,  you  might  get  at  it  from  the  standpoint  of  letting  all 
husband  and  wives  throughout  the  48  States  of  the  Union  divide 
their  income.  That  would  be  in  the  nature  of  community  income. 
Then  all  of  those  States  are  on  a  par.  That  would  result  in  this: 
You  would  have  income  treated  alike.  That  would  be  a  fair  means 
rather  than  singling  out  a  State  of  the  48  States  and  saying,  "  Here, 
you  fellows  have  an  advantage  because  of  the  divisions  which  you 
have  of  your  community  property,  and  since  you  have  that  advan- 
tage we  must  find  some  way  to  wrest  it  from  you." 

1  do  not  think  that  is  a  ^ood  way  to  make  laws.  I  tliink  tlie  best 
laws  are  laws  which  are  universal  in  application. 

I  don't  know  whether  I  make  myself  clear,  and  I  do  not  know 
just  exactly  how  I  would  prepare  the  law,  but  I  would  sav,  revise 
your  formula  for  applying  the  tax  law  so  that  there  will  be  no 
advantage  to  Californians  rather  than  striking  at  Californians 
and  the  citizens  of  the  other  seven  communitv-property  law  States. 

Mr.  Cochran.  That  is  just  the  purpose  of  this  bill. 

Mr.  DocKWEiLER.  As  I  said,  Californians  are  not  "slackers." 
They  have  not  had  this  law  just  for  the  purpose  of  income-tax  pay- 
ments. The  law  has  been  with  us  since  we  were  born  and  was  with 
us  from  time  immemorial,  and  we  take  the  situation  as  it  is.  We 
will  take  advantage  of  that  situation  because  it  has  disadvantages, 
as  I  have  pointed  out. 

Mr.  Hill.  The  taxpayers  in  the  other  40  States  have  the  power 
and  the  right  to  divide  their  incomes  and  make  separate  returns  and 
they  do  it  ? 

Mr.  DocKWEiLER.  Yes,  sir. 

Mr.  Hill.  Now,  then,  if  you  force  upon  the  8  community-property 
States  the  restriction  that  they  must  return  their  income  in  one 
lump  sum  and  tax  it  in  one  lump  sum,  are  you  not  imposing  upon 
them  a  disadvantage  that  does  not  apply  to  the  other  40  States  ? 

Mr.  DocK^-EiLER.  Yes,  sir.  As  you  say,  the  other  States  have  a 
right  to  reframe  tlieir  statutes.  They  could  go  right  back  in  the 
next  legislature,  and  even  though  the  particular  laws  of  their  States 
were  not  of  such  character,  they  would  have  a  right  to  redivide  in- 
come, to  write  such  a  bill  and  enact  it  into  statute. 

Mr.  Hill.  They  have  the  right  under  existing  law  to  divide  prop- 
erty between  themselves  and  subsequently  make  separate  returns  on 
the  income  from  that  property. 

Mr.  DocKWEiLER.  Yes,  sir.  I  was  surprised  to  hear  the  previous 
testimony  just  before  I  stood  up  here. 

Mr.  Hill.  You  are  not  trying  to  get  away  from  that  right  under 
the  law  here,  but  this  bill  would  deprive  the  eight  community-prop- 
erty States  of  a  similar  right. 

Mr.  DocKWEiLEK.  I  made  a  note  relating  to  letting  the  other  States 
do  what  California,  Washington,  New  Mexico,  Arizona,  and  Texas 
do,  if  they  want  this  advantage.  When  we  get  to  the  point  where 
the  United  States  is  universally  blanketed,  with  every  State  having 
done  what  California  and  Washington  has  done,  then  it  is  up  to  the 
Ways  and  Means  Committee,  as  a  proper  committee  to  function  for 


that  purpose,  to  devise  ways  and  means  for  income,  and  then  to  revise 
the  United  States  statutes  so  that  the  rest  of  the  people  would  be 
treated  100  percent  the  same.  If  everybody  is  cutting  their  income 
in  half  and  giving  the  wife  a  chance  to  file  a  return  and  the  husband 
to  file  a  return,  dividing  the  tax  levied,  it  is  up  to  Congress  to  take 
care  of  those  changing  conditions  and  the  evolution  that  develops 
and  revise  the  law  to  take  care  of  the  particular  picture  as  it  presents 
itself,  the  economic  picture  in  the  United  States. 

I  do  not  believe  I  have  anything  further  to  say.  I  had  some  cases 
here,  but  I  did  not  want  to  argue  the  matter  so  much  from  the  stand- 
point of  the  cases  and  the  decisions  and  precedents,  as  from  the 
practical  standpoint.    Thank  you. 

Mr.  Shallenberger.  Thank  you  very  much,  Mr.  Dockweiler. 

(Thereupon  the  subcommittee  adjourned  at  11:45  a.m.  to  meet 
Wednesday  morning.  May  23,  1934,  at  10  o'clock.) 
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TUESDAY,  JUNE  12,   1934 

House  of  Representatives, 
Subcommittee  of  the  Committee  on  Ways  and  Means, 

Washington^  D.C, 

The  subcommittee  met  at  10  a.m.,  Hon.  A.  C.  Shallenberger  (chair- 
man) presiding. 

Mr.  Shallenberger.  The  committee  will  be  in  order.    We  have 
had  presented  to  the  committee  a  brief  by  Mr.  Stam,  counsel  to  the 
Joint  Committee  on  Internal  Revenue  Taxation,  on  the  legal  ques- 
tions involved  here  and  an  answer  to  that  brief  by  Mr.  Don  worth 
which  will  be  made  a  part  of  the  record  in  the  order  named.  ' 

(The  documents  referred  to  are  as  follows:) 

ck>ngrbss  of  the  united  states. 
Joint  Committee  on  Internal  Revenue  Taxation, 

Tur  1        X    ,,     ^    ,  Washington,  May  21,  1934. 

Memorandum  to  Mr.  Parker.  ^      ^        u      f        t 

Reference  is  made  to  the  statements  of  Judge  Donworth  of  Seattle.  Wash 
in  the  hearings  on  community-property  income,  part  4,  unrevised  committed 
print,  dated  May  4.  1934.  Judge  Donworth  contends  that  an  income  tax  must 
be  based  upon  ownership,  for  the  reason  that  it  is  a  direct  tax.  He  admits 
that  an  excise  or  indirect  tax  does  not  have  to  be  predicated  upon  ownership. 
This  IS  shown  by  tlie  following  extracts  from  his  statement : 

"What  is  the  basis  of  this  whole  Federal  income  tax  and  the  law  applicable 

i?  LTt?  ."^tional  proposition?    The  basis,  of  course,  is.  first,  the  Constitution 

ul  il    F"^^^     ^^^^^  ^^^^'  second,  the  interpretation  of  the  Constitution  made 

•  icQr^"^^^™®  ^^^^^  ^  ^^^  ^^^^  ^^  PoWocfc  V.  The  Farmers  Loan  &  Trust  Co., 
in  j-oIjO. 

"In  the  administration  of  President  Cleveland.  Congress  passed  an  income- 
tax  law  in  a  general  way  along  the  Unes  of  the  present  law,  varving,  of  course 
much  m  detail.    The  Supreme  Court  of  the  United  States  held  that  law  uncon- 
stitutional, because  the  Court  said— and  this  touches  closely  the  controverted 
point— an  income  tax  is  a  direct  tax  and  under  the  Constitu'tion  of  the  United 

u^Zl^..-^^  }^^^^  ^^^  ^"^y  ^^  ^^""^^^  ^y  apportionment  among  States  in 
pioportion  to  the  census  enumeration  (pp.  97-98) 

adnnHn"^'  ^^"T^  -T''^  1'''''''  ^""^  *^^^!'  ^^  Supreme  Court  has  said,  since  the 
adoption  of  the  sixteenth  amendment,  that  an  income  tax  is  still  a  direct  tax 

stfucnl^n^f'/ho'^nr^?.'?'-  P?  ^'^''^  '"^^  ^^^^"^«  ^^  ^^«  authoritative  con: 
struction  of  the  Constitution  that  an  income  tax  is  a  direct  tax.    That  author- 

\on?  construction  was  not  overruled  by  the  sixteenth  amendment.  It  was 
accepted  by  that  amendment. 

whJ'*;hr  ^^^'^struing  anything  relating  to  an  income  tax,  we  must  bear  in  mind 
What  the  Supreme  Court  bears  in  mind  all  the  time,  namely,  that  the  income 
tax  is  a  direct  tax,  imposed  by  reason  of  ownership  and  computed  in  oroDortion 
to  incomes  rather  than  in  proportion  to  population  (p.  98)  Proportion 

9ncf„^^®5'  }^  *^®  ^*^®  ^^  Bromley  v.  McCaiughn  (280  U.S.  124),  the  Conrt 
sustained  the  validity  of  the  gift  tax  imposed  by  the  Revenue  Act  of  1^ 

ta^  n  ^f  ?K^^^^  "^^*  ^^^  ^'^^  t^^  ^^«  ««t  an  income  tax  at  Tu,  but  an  exc^ 
tax  and  therefore  not  within  the  sixteenth  amendment.  I  think  the  member 
of  the  committee  readily  see  that  there  is  a  distinction  betw^n  an  eS  t^ 
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which  does  not  necessarily  have  regard  to  ownership,  such  as  an  excise  on 
the  sale  of  tobacco  or  liquor  and  other  things."     (P.  109.) 

I  do  not  believe  that  the  decisions  of  the  Supreme  Court  justify  the  conclu- 
sion that  an  income  tax  is  a  dire<'t  tax.  In  discussing  the  subject,  this  memo- 
randum is  divided  into  two  parts.  Part  I  doals  wiih  the  classification  of  the 
income  tax  piior  to  the  sixteenth  amendment  and  part  II,  with  its  classification 
after  the  passage  of  that  amendment. 

PAKT  I.  Income  Tax  Pkior  to  the  Sixteenth  Amendment 

Mr.  Jnstice  Fuller,  in  Pollock  v.  Farmers*  Loan  d  Trust  Co.  (157  U.S.  557), 
8tat€Hl  the  classification  of  taxes  under  the  Constitution  as  follows: 

"  In  the  matter  of  taxation,  the  Constitution  reco;.'nizes  the  two  great  classes 
of  direct  and  indirect  taxes,  and  lays  down  two  rules  by  which  their  imposition 
must  be  governed,  namely :  the  rule  of  apportionment  as  to  direct  taxes,  and  the 
rule  of  unif<»rmity  as  to  duties,  imposts,  and  excises." 

The  conclusions  of  the  Supreme  Court  as  to  whether  an  income  tax  was  a 
direct  tax  before  the  adoption  of  the  sixteenth  amendment  are  summed  up  in 
the  second  case  of  Pollock  v.  Farmers*  Loan  d  Trust  Co,  (158  U.S.  601),  as 
follows : 

"Our  conclusions  may  therefore  be   summed  up   as   follows: 

"  Fii-st.  We  adhere  to  the  opinion  already  announced,  that,  taxes  on  real 
estate  being  indisimtably  direct  taxes,  taxes  on  the  rents  or  income  of  real 
estate  are  equally  direct  taxes. 

**  Second.  We  are  of  the  opinion  that  taxes  on  personal  property,  or  on  the 
income  of  personal  property,  are  likewise  direct  taxes. 

"  Third.  The  tax  imposetl  by  sections  27  to  37,  inclusive,  of  the  act  of  1894, 
so  far  as  it  falls  on  the  income  of  real  estate,  and  of  personal  property,  being 
a  direct  tax,  within  the  meaning  of  the  Constitution,  and  therefore  uncon- 
stitutional and  void,  because  not  apportioned  according  to  representation,  all 
those  sections,  constituting  one  entire  scheme  of  taxation,  are  necessarily 
invalid." 

The  Supreme  Court  did  not  hold  in  the  Pollock  case  that  a  tax  on  in- 
comes from  professions,  trades,  employments,  or  vocations  was  a  direct  tax. 
This  is  brought  out  by  Mr.  Justice  White  in  Brushnher  v.  Union  Pacific  Rail- 
road Co.  (240  U.S.  1),  in  which  in  referring  to  the  Pollock  case,  he  said: 

"  ♦  •  •  Moreover,  in  addition,  the  conclusion  reached  in  the  Pollock  case 
did  not  In  any  degree  involve  holding  that  income  taxes  generically  and  neces- 
sarily came  within  the  class  of  direct  taxes  on  property,  but,  on  the  contrary, 
recognized  the  fact  that  taxation  on  income  was  in  its  nature  an  excise 
entitled  to  be  enforced  as  such  unless  and  until  it  was  concluded  that  to  en- 
force it  would  amount  to  accomplishing  the  result  which  the  requirement  as  to 
apportionment  of  direct  taxation  was  adopted  to  prevent,  in  which  case  the 
duty  would  arise  to  disregard  form  and  consider  substance  alone,  and  hence 
subject  the  tax  to  the  regulation  as  to  apportionment  which  otherwise  as  an 
excise  would  not  apply  to  it.  Nothing  could  serve  to  make  this  clearer  than 
to  recall  that  in  the  Pollock  case,  insofar  as  the  law  taxed  incomes  from 
other  classes  of  property  than  real  estate  and  invested  personal  property, 
that  is,  income  from  'professions,  trades,  employments,  or  vocations'  (158 
U.S.  637),  its  validity  was  recognized;  indeed,  it  was  expressly  declared  that 
no  dispute  was  made  upon  that  subject,  and  attention  was  called  to  the  fact 
that  taxes  on  such  income  had  been  sustained  as  excise  taxes  in  the  past 
(id.  p.  635).  The  whole  law  was,  however,  declared  unconstitutional  on  the 
ground  that  to  permit  it  to  thus  operate  would  relieve  real  estate  and  invested 
personal  property  from  taxation  and  'would  leave  the  burden  of  the  tax  to 
be  borne  by  professions,  trades,  employments,  or  vocations;  and  iij  that  way 
what  was  intended  as  a  tax  on  capital  would  remain,  in  substance,  a  tax 
on  occupations  and  labor'  (id.  p.  637),  a  result  which,  it  was  held,  could  not 
have  been  contemplated  by  Congress." 

In  view  of  the  foregoing,  it  seems  clear  that  prior  to  the  adoption  of  the 
sixteenth  amendment  a  tax  on  incomes  from  real  and  personal  property  was 
regarded  as  a  direct  tax  under  the  Constitution,  but  that  a  tax  on  incomes 
from  professions,  trades,  employments,  or  vocations  was  regarded  as  an  indirect 
tax  or  excise. 


Part  II.  Income  Tax  After  the  Sixteenth  Amendment 

Shortly  after  the  decisions  of  the  Supreme  Court  in  the  Pollock  v.  Farmergi' 
Loan  d  Trust  Co.  cases,  the  sixteenth  amendment  was  adopted.  This  amend* 
ment  reads  as  follows: 

"The  Congress  shall  have  power  to  lay  and  collect  taxes  on  incomes,  from 
whatever  source  derived,  without  apportionment  among  the  several  States,  and 
without  regard  to  any  census  or  enumeration." 

The  decisions  of  the  Supreme  Court  rendered  after  that  amendment  seem 
clearly  to  justify  the  conclusion  that  the  eftect  of  the  sixteenth  amendment  is 
to  take  an  income  tax  on  incomes  from  real  and  personal  property  out  of  the 
category  of  direct  taxes  and  to  put  it  in  the  indirect  class  of  excises,  duties, 
and  imposts.  As  pointed  out  before,  the  Supreme  Court  has  never  heldi  that  a 
tax  on  incomes  from  claries,  trades,  avocations,  or  employments  is  a  direct 
tax. 

The  first  case?  I  wish  to  cite  to  justify  the  conclusion  that  the  income  tax  is 
no  longer  a  direct  tax  in  the  constitutional  sense  is  that  of  Brushaber  v.  Union 
PacifU)  Railroad  Co.  (240  U.S.  1),  in  which  it  was  contended  that  the  income- 
tax  provisions  of  the  Revenue  Act  of  1913  violated  the  sixteenth  amendment. 

In  that  case,  the  Supreme  Court  traced  the  history  leading  up  to  the  adoption 
of  the  sixteenth  amendment  and  stated  that  the  income  tax  of  1894  was  held 
unconstitutional  in  the  Pollock  case  for  the  following  reasons : 

"  Concluding  that  the  classification  of  direct  was  adopted  for  the  purpose  of 
rendering  it  impossible  to  burden  by  taxation  accumulations  of  property,  real 
or  personal,  except  subject  to  the  regulation  of  apportionment,  it  was  held  that 
the  duty  existed  to  fix  what  was  a  direct  tax  in  the  constitutional  sense  so  as 
to  accomplish  this  purpose  contemplated  by  the  Constitution  (157  U.S.  581). 
Coming  to  consider  the  validity  of  the  tax  from  this  point  of  view,  while  not 
questioning  at  all  that  in  common  understanding  it  w^as  direct  merely  on  Income 
and  only  indirect  on  property,  it  was  held  that,  considering  the  substance  of 
things,  it  was  direct  on  property  in  a  constitutional  sense,  since  to  burden  an 
income  by  a  ta^  was,  from,  the  point  of  substance,  to  burden  the  property  from 
which  the  income  was  derived,  and  thus  accomplish  the  very  thing  which  the 
provision  as  to  apportionment  of  direct  taxes  was  adopted  to  prevent."  [Italics 
ours.] 

The  Court,  after  quoting  the  sixteenth  amendment,  then  goes  on  to  state : 

"  It  is  clear  on  the  face  of  this  text  that  it  does  not  purport  to  confer  power 
to  levy  income  taxes  in  a  generic  sense — an  authority  already  possessed  and 
never  questioned — or  to  limit  and  distinguish  between  one  kind  of  income  taxes 
and  another,  but  that  the  whole  purpose  of  the  amendment  was  to  relieve  all 
income  taxes  when  imposed  from  apportionment  from  a  consideration  of  the 
source  whence  the  income  was  derived.  Indeed,  in  the  light  of  the  history 
which  we  have  given  and  of  the  decision  in  the  Pollock  case,  and  the  ground 
upon  which  the  ruling  in  that  case  was  based,  there  is  no  escape  from  the 
conclusion  that  the  amendment  was  drawn  for  the  purpose  of  doing  away  for 
the  future  with  the  principle  upon  which  the  Pollock  case  was  decided ;  that  is, 
of  •  determining  whether  a  tax  on  income  was  direct  not  by  a  consideration  of 
the  burden  placed  on  the  taxed  income  upon  which  it  directly  operated,  but 
by  taking  into  view  the  burden  which  resulted  on  the  property  from  which  the 
income  was  derived,  since  in  express  terms  the  amendment  provides  that  in- 
come taxes,  from  whatever  source  the  income  may  be  derived,  shall  not  be 
subject  to  the  regulation  of  apportionment.  From  this  in  substance  it  indis- 
putably arises,  first,  that  all  the  contentions  which  we  have  previously  noticed 
concerning  the  assumed  limitations  to  be  implied  from  the  language  of  the 
amendment  as  to  the  nature  and  character  of  the  income  taxes  which  it  author- 
izes find  no  support  in  the  text  and  are  in  irreconcilable  conflict  with  the  very 
purpose  which  the  amendment  was  adopted  to  accomplish.  Second,  that  the 
contention  that  the  amendment  treats  a  tax  on  income  as  a  direct  tax,  although 
it  is  relieved  from  apportionment  and  is  necessarily  therefore  not  subject  to 
the  rule  of  uniformity  as  such  rule  only  applies  to  taxes  which  are  not  direct, 
thus  destroying  the  two  great  classifications  which  have  been  recognized  and 
enforced  from  the  beginning,  is  also  wholly  without  foundation  since  the  com- 
mand of  the  amendment  that  all  income  taxes  shall  not  be  subject  to  appor- 
tionment by  a  consideration  of  the  sources  from  which  the  taxed  income  may 
be  derived  forbids  the  application  to  such  taxes  of  the  rule  applied  in  the 
Pollock  case  by  which  alone  such  taxes  were  removed  from  the  great  class  of 
excises,  duties,  and  imposts  subject  to  the  rule  of  uniformity,  and  were  placed 


66247—34- 


-19 


286 


COMMUNITY  PEOPEBTY  INCOME 


tmder  the  other  or  direct  class.  This  must  be  nnless  it  can  be  said  that  al* 
though  the  Constitution,  as  a  result  of  the  ameudnient,  in  express  terms  ex- 
cludes tlie  criterion  of  source  of  income,  that  criterion  yet  remains  for  the 
purix)se  of  destroying  the  classifications  of  the  Constitution  by  taking  an  ex- 
cise out  of  the  class  to  which  it  belongs  and  transferring  it  to  a  class  in  which 
It  eannot  be  placed  consistently  with  the  requirements  of  the  Constitution 
indeed,  from  another  point  of  view,  the  amendment  demonstrates  that  no 
such  purpose  was  intended,  and  on  the  contrary  shows  that  it  was  drawn  with 
the  object  of  manitaining  the  limitations  of  the  Constitution  and  harmonizing 
their  operation.  We  say  this  because  it  is  to  be  observed  that  althou^-h  from 
the  date  of  tlie  Hylton  case,  because  of  statements  made  in  the  opinions  in  that 
case,  it  had  come  to  be  accepted  that  direct  taxes  in  the  constitutional  sense 
were  confined  to  taxes  levied  directly  on  real  estate  because  of  its  ownership 
the  amendment  contains  nothing  repudiating  or  challenjring  the  ruling  in  the 
Pollock  case  that  the  wwd  'direct'  had  a  broader  significance,  since  it  em- 
braced aJso  taxes  levied  directly  on  personal  property  because  of  its  owner- 
ship, and  therefore  the  amendment  at  least  impliedlv  makes  such  wider  sig- 
?K  ^fif®  *  ^^^  ^^  *^®  Constitution,  a  condition  which  clearly  demonstrates 
that  the  purpose  was  not  to  change  the  existing  intei-pretation  except  to  the 
extent  necessary-  to  accomplish  the  result  intended ;  that  is,  the  prevention  of 
the  resort  to  the  sources  from  which  a  taxed  income  was  derived  in  order  to 
cause  a  direct  tax  on  the  income  to  be  a  direct  tax  on  the  source  itself  and 
thereby  to  take  an  income  tax  out  of  the  class  of  excises,  duties,  and  imposts 
and  place  it  in  the  class  of  direct  taxes." 

Another  case  in  support  of  the  contention  that  the  income  tax  is  no  longer 
a  direct  tax  is  that  of  Stanton  v.  Baltic  Mining  Co.  (240  US  103)  In  that 
case,  Y^^9^,  a^so  involved  the  constitutionality  of  the  income-tax  provisions  of 
the  act  of  1913,  it  was  still  contended  that  the  income  tax  was  a  direct  tax 

In  disposing  of  this  contention,  the  Court  made  the  following  statement  • 

A««cia^^  t*.^"*'  ?/^^.?  ^^^™  ^^®  obvious  error  of  the  proposition,  intrinsically 
considered,  it  manifestly  disregards  the  fact  that  by  the  previous  ruling  it  was 
settled  that  the  provisions  of  the  sixteenth  amendment  conferred  no  new  power 
of  taxation,  but  simply  prohibited  the  previous  complete  and  plenary  power  of 
income  taxation  possessed  by  Congress  from  the  beginning  from  being  taken  out 
of  the  category,  of  indirect  taxation  to  which  it  inherently  belonged,  and  being 
placed  in  the  category  of  direct  taxation  subject  to  apportionment  by  a  consid- 
eration of  the  sources  from  which  the  income  was  derived ;  that  is,  by  testing 
the  tax  not  by  what  it  was,  a  tax  on  income,  but  by  a  mistaken  theory  deduced 
from  the  origin  or  source  of  the  income  taxed.  Mark,  of  course,  in  saying  this 
we  are  not  here  considering  a  tax  not  within  the  provisions  of  the  sixteenth 
amendment ;  that  is,  one  in  which  the  regulation  of  apportionment  or  the  rulp 
of  uniformity  is  wholly  negligible  because  the  tax  is  one  entirely  beyond  the 
scope  of  the  taxing  power  of  Congress,  and  where  consequently  *no  authority 
to  impose  a  burden,  either  direct  or  indirect,  exists.  In  other  words  we  are 
here  dealing  solely  with  the  restriction  imposed  by  the  sixteenth  amendment 
on  the  right  to  resort  to  the  source  whence  an  income  is  derived  in  a  ease  where 
there  is  power  to  tax  for  the  purpose  of  taking  the  income  tax  out  of  the  class 
of  indirect,  to  which  it  generically  belongs,  and  putting  it  in  the  class  of  direct 
to  which  it  would  not  otherwise  belong,  in  order  to  subject  it  to  the  regulatiou 
of  apportionment    •     ♦    */'  ^suiutiuu 

The  Supreme  Court  also  reaffirmed  its  conclusion  that  the  income  tax  was 
not  a  direct  tax  in  the  case  of  Tyee  Realty  Co.  v.  Andernon  (240  U  S   115) 

This  same  contention  was  also  disposed  of  in  Cook  v.  Tait  (286  Fed    409) 
affirmed  265  U.S.  47,  in  which  the  District  Court  made  the  following  statement' 

"  Upon  the  aasumption  that  an  income  tax  is  a  direct  tax.  and  is  levied 
upon  property  outside  the  United  States,  the  plaintiff's  reasoning  is  clear 
and  simple.  It  is  true  that,  if  sound,  it  carries  us  farther  than  is  necessary 
for  a  decision  of  this  case,  for  apparently  it  would  deny  the  right  to  tax  so 
much  of  the  income  of  a  resident  as  comes  from  property  located  in  foreign 
lands.  One  adverse  criticism  upon  it  is  that  it  is  clearly  established  that 
since  the  adoption  of  the  sixteenth  amendment,  an  income  tax  is  never  a 
direct  tax.  The  effect  of  that  change  in  the  Constitution  was  to  take  a  tax 
upon  income  derived  from  sources  which  had  therefore  made  it  a  direct  tax 
out  of  that  category,  and  put  it  in  the  class  of  excises,  duties,  and  imposts. 
Bmshaberv.  Union  PacifiG  R.R.  Co.  (240  U.S.  1-19,  36  Sup.  Ct.  236.  60  L  Ed 
493,  Ann.  Cas.  1917B.  713;  L.R.A.  191 7D,  414;  Stanton  v.  Baltic  Minina  Co 
210  U.S.  103-112,  36  Sup.  Ct.  278.  60  L.  Ed.  546)     ♦     ♦     ♦  -  ^ 


COMMUNITY  PEOPERTY  INCOME 


287 


T  JP,^"PI>^^.<^  further  the  conclusion  that  the  income  tax  is  not  a  direct  tax 
I  wish  to  point  out  that  the  Supreme  Court  has  applied  the  rule  of  uniform?^' 
to  income  taxes^  which  rule  under  the  Constitution  is  Mm  ted  to  excises  dutief 
and  imposts     This  is  brought  out  in  the  Brushahcr  case,  al^ady  cUed'  a  d  ?n 

wllfl^lvl  "l^r'lT  ^'PhV-^-  ^?V'  ^°^^  '^  ''^'  case  o?  La  BeZ/^^/nJi 
i^l  lAf  ^  ^r.^^^*  ^  ^^  "^^  believe  that  the  cases  of  Taume  v.  Eisner  (245 
U.S.  418)  and  Eisner  v.  Macomher  (252  U.S.  189)  affect  ^  condS  Tn 
those  cases,    he  Supreme  Court  held  that  a  stc^k  dividend  was  notT^^^^^^ 

noTnfft^t  f  ?«'^k'^  amendment  relates  only  to  income,  thTt  arendment  eouW 
not  affect  a  tax  based  upon  something  other  than  income.  "^*^"«inein  couia 

Colin  F.  Stam,  Counsel 


Before  the  Subcommittee  op  the  Committee  on  Ways  4nd  Means  TTmT«v  ^^ 
Kepbesentatives.  Seventy-Thibd  Congress,  SecoZ  iZm^uk    ^^^ 

.OINT   COMMITTEE   ON   XNTB.n1:.  ^^N^^  ".^A^^,^,  '..^^^'^r^   ^^ 

inP^m.^f^^'-  "'^^o^andum  is  in  support  of  the  conclusion  that  the  Federal 
A«  T  ^ni^"*?^^''  ^^"^'^^^'^  ^^^y  ^^«i««t  the  owner  of  the  income 

fnH;»P^.,f^r'""^°l '"'""'*''«  """""g  repudiating  or  challengfng  the  ruHne 

the  purpose  was  not  to  change  the  existing  interpretation  exoeM  to  t^?e  PTtPnl 
necessary  to  accomplish  the  result  Intended;  that  is  thlnre'entioi  o?  fhl 
resort  to  the  sources  from  which  a  taxed  income  wL  yivtd  ta  orde?  to  caf,^ 
a  dir«=t  tax  on  the  Income  to  be  a  direct  tax  on  the  sou^  ItLelf  and  the?Z 

MrirthrcrsUrd^tfax^^^'^^^  °'  ^^^'^«^-  <'"«-•  -"CosrinS 

incLl%nfr^.d?4^t\TxTnVTn'c''om'e'r,^'^  "^  ^"""^'  '"  -^'"^  "'«'  ««^ 

>e'caulett"clTd''lilT'*"i'-°  *'"^^  "^«  Ineome^axlaw'^wasTncon'SuuS 
the  to^^me  a"ol^  ~'"'™*''  ""  ^  ^'"^  *^^  "^"'"^t  the  property  from  which 

The  memorandum  cites  Stanton  v.  Baltic  Minina  Co    (24a  tt  q    inQ\     „«^ 

Tlfa^t^Tdn^t'V'J;  "  ^"""T*""  ^^*'  ^•«-  "^>-  TS'tw'^ca^d^noth^im'or^ 
yU^o^P^'^V^TX"^  ^h**  <=<'"'=>"^'»"  o^  the  Court  in  the  case  of  Brus^llr 
ni,  ^o<»7K>  and  add  nothing  new  to  the  decision  of  the  Court  in  that  ciso 
The  memorandum  also  cites  Cook  v.  Tait  (286  Fed  409)  a  decision  bvt^-' 
lf/"".>?"V'f?  ^'"'"^^  1°  *he  district  court  of  MarVland  The  mimoramlnm 
states  that  the  case  was  affirmed  by  the  Supreme  Court   n  ?oofc  v  T««  ?^ 
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In  the  district  court  opinion  there  is  a  sentence  which,  considered  alona 
might  lead  at  first  blush  to  the  inference  drawn  in  thT  memoran^  now 

HthreoL^iZ;  ^SlS'  ^'^^  «e«ten«.  reading:  "One  advert  crUicisT  ujZ 
It  (the  contention  that  the  income  tax  there  in  question  was  a  direct  tax  le\4ed 
upon  property  outside  of  the  United  States)  is  that  it  is  clear^  es?ab  fshed 
m"ax.-  **^*'''  ""^  ^^"^  ^^"^^  amendment  an  income  tax  iT  never  a 

f7ifS*f  pl^^«!!V*i!;  "^*\f  ^t*™^*^*,  ^he  opinion  cites  the  case  of  Brushaher  v. 

is  "?  mr2?tf;^.n-*  71!"^^'  ^^  ^^r*  ^^'^^^^  ^'^^^  ^^^^"ly  ^^^  tbe  income  tax 
wi,i«S  iu^z  ^^  **".  *^f  Income",  but  not  a  direct  tax  on  the  source  from 
which  the  income  is  derived.  That  the  district  judge  misunderstood  the 
Brushaber  case  is  apparent  from  the  opinion  of  the  Supreme  Cour?  in  itTfeview 
of  the  decision  of  the  district  judge  in  the  same  case.  The  opinion  of  th^ 
Supreme  Court  is  found  in  Cook  v.  Tait  (265  U.S.  47  et  seq  )  whe?e  the 
Supreme   Court   affirms   the   liability    of   the   taxpayer   on    glSundr  entirely 

Ziii«r^  llTT.^  ""l  the  directness  of  the  tax.  The  Supreme  Court  u 
deciding  in  favor  of  the  liability  of  the  taxpayer,  makes  no  mention  of  the 

Ti^ldUtvXIr'  ''  '"^^  '"^  ^''''^""^'  '"-^"^  ^^^  ^'^'  waHot  con! 
nnl'^t^.^'i"^  inv(.lved  in  Cook  v.  Tait  was  whether  the  United  States  may  im- 
pose  a  tax  upon  the  income  of  one  of  its  citizens,  resident  abroad  which 
income  is  derived  from  property  located  abroad  at  the  place  of  wrresidenS^ 
The  question,  as  stated  by  the  Supreme  Court,  was  as  follows  •  ^^^^^e^^ce. 

"The  question  in  the  case,  and  which  was  presented  by  the  demurrer  to 
i^t^  L^''''''  ^^'  ?^  expressed  by  plaintiff,  whether  Congress  has  power  to 
wJPrf^.**.^**?^''.!.''^''.™^  received  by  a  native  citizen  of  the  United  States 
rnminSL  1^  Vr^   -J*^  income  was  received,  was  permanently   resident  and 

n?^Jtf  1 JS.  H^.  ""x/  ?^  ^^^'*'*''  *^^  ^"^"^^  ^^«  *^«°^  real  and  personal 
property  located  in  Mexico."  .  ^ 

In  answering  the  question,  the  Supreme  Court  said : 

The  taxing  power  of  a  State,  it  was  decided,  encountered  at  its  borders 

the  taxing  power  of  other  States  and  was  limited  by  them.    There  was  no  such 

n  flT^iLT^  ^'"^^  ^^^  "P*'''  ^^^  national  power,  and  that  the  limitation 
upon  the  Stat^  affords,  it  was  said,  no  ground  for  constructing  a  barrier 
around  the  United  States.  '  shutting  that  Government  off  from  the  exertion 
of  powers  which  inherently  belong  to  it  by  virtue  of  its  sovereignty  ♦ " 

At  a  later  point  in  the  opinion,  the  court  said : 

**  In  other  words,  the  principle  was  declared  that  the  Government  bv  its 
very  nature,  benefits  the  citizen  and  his  property,  wherever  found,  and  there- 
fore has  the  power  to  make  the  benefit  complete.  Or,  to  express  it  another 
way,  the  basis  of  the  power  to  tax  was  not  and  cannot  be  made  dependent 
upon  the  situs  of  the  property  in  all  cases,  it  being  in  or  out  of  the  United 
States,  nor  was  not  and  cannot  be  made  dependent  upon  the  domicil  of  the 
citizens,  that  being  in  or  out  of  the  United  States,  but  upon  the  relation  as 
citizen  to  the  United  States,  and  the  relaUon  of  the  latter  to  h^  al  citizen  " 

By  way  of  general  comnaent  in  reply  to  Mr.  Stam's  memorandum,  it  should 
be  stated  that  in  all  of  the  cases  there  cited  upholding  an  income  tax  the 
income  tax  was  assessed  against  the  owner  of  the  income.  Neither  in  the 
cases  cited  m  the  memorandum  nor  in  any  other  case  which  has  come  to  our 
attention  has  an  income  tax  been  upheld  when  asserted  against  any  one  other 
than  one  who  was  the  owner  of  the  income,  or  had  been  the  owner  and  was  a 
grantor  of  a  defeasible  interest,  retaining  an  interest  in  himself,  so  that  his 
itatus  as  the  former  owner  was  regarded  as  still  continuing.  And  Ownershin 
has  always  been  determined  by  State  laws.  s     ^  u  vrwuersnip 

It  is  submitted,  therefore,  that  the  authorities  cited  in  the  memorandum  in 
no  way  contradict,  qualify,  or  weaken  the  proposition  stated  by  the  under- ' 
signed  and  appearmgm  the  Committee  Hearings,  Part  4,  Unrevised  Committee 
Print,  dated  May  4,  1934.  pp.  97-98  and  p.  109.  v^mmitiee 

Gbobob  Donwobth, 
Counsel  for  State  of  WasUtiffton  taxpayers, 

Mr.  Shallenberger.  Mr.  Treadway  wants  to  present  a  statement 
to  the  committee. 
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STATEMENT  OF  HON.  ALLEPT  T.  TREADWAY,  A  REPKESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  MASSACHUSETTS  (AND  THE 
RANKING  MINORITY  MEMBER  OF  THE  COMMITTEE  ON  WAYS 
AND  MEANS) 

Mr.  Treadway.  Mr.  Chairman  and  gentlemen  of  the  subcommit- 
tee: Six  weeks  ago  you  began  hearings  on  my  bill  relating  to  the 
taxation  of  community-property  incomes.  Because  of  the  pressure 
of  other  business,  the  hearings  have  frequently  been  interrupted,  and 
I  believe  the  subcommittee  has  actually  been  able  to  hold  but  8  half- 
day  sessions  during  the  time  it  has  had  this  matter  under  considera- 
tion. Both  the  equities  and  the  legal  considerations  have  been 
exhaustively  argued,  and  I  do  not  believe  that  anything  I  or  anyone 
else  can  say  will  contribute  any  further  light  upon  the  subject. 

The  arguments  in  favor  of  this  proposed  legislation  have  been 
ably  presented  by  Mr.  Parker  and  Mr.  Stam,  of  the  Joint  Committee 
on  Taxation;  by  Mr.  Bartholow,  representing  the  Treasury  Depart- 
ment; and  by  the  two  representatives  from  the  office  of  the  Attorney 
General,  Mr.  Monarch  and  Miss  Carloss.  Likewise,  the  arguments 
in  opposition  have  been  ably  presented  by  numerous  counsel  for  tax- 
payers in  the  community-property  States  and  by  several  Members  of 
Congress  from  those  States. 

The  hearings  seem  to  have  developed  two  issues :  First,  whether  the 
proposed  legislation  would  be  fair  to  the  community-property  States, 
and  second,  whether  it  would  be  constitutional.  It  seems  to  me  to  be 
the  province  of  the  subcommittee,  and  indeed  of  the  full  committee 
and  the  Congress  as  well,  to  be  concerned  only  with  the  first  con- 
sideration, namely,  the  question  of  fairness.  So  far  as  constitutional 
questions  are  concerned,  they  can  only  be  determined  with  authority 
by  the  Supreme  Court  of  the  United  States. 

If  ihe^  testimony  before  the  subcommittee  were  all  to  the  effect  that 
the  bill  was  unconstitutional,  there  would  be  some  justiiScation  for 
refusing  to  submit  the  question  to  the  Supreme  Court.  Such,  how- 
ever, is  not  the  case.  Mr.  Stam,  the  counsel  for  the  Joint  Com- 
mittee on  Taxation,  has  expressed  the  opinion,  and  has  cited  numer- 
ous cases  to  support  his  position,  that  there  is  a  strong  likelihood  of 
the  court  upholding  the  proposed  legislation.  The  Treasury  De- 
partment is  represented  as  having  the  same  view,  and  so  is  the 
Department  of  Justice. 

At  page  25  of  the  hearings,  Mr.  Stam  said : 

There  are  certain  decisions  of  the  Supreme  Court  which  would  give  encour- 
agement to  the  view  that  if  we  did  put  a  specific  provision  in  the  statute 
taxing  community  income  it  might  be  upheld. 

The  Treasury  Department's  view  is  stated  by  Mr.  Bartholow  at 
page  49  of  the  hearings.    He  said: 

In  the  judgment  of  the  Department,  it  is  felt  that  the  chances  are  in  favor 
of  the  legislation  being  sustained. 

Mr.  Monarch,  representing  the  Attorney  General,  expressed  the 
view  that  the  Supreme  Court,  in  deciding  the  case  of  Hoeper  v.  Wis- 
comin^  had  made  certain  observations  which  would  encourage  the 
belief  that  the  present  bill,  if  enacted  into  law,  would  "  escape  the 
condemnation  which  was  attached  to  the  Wisconsin  statute." 
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The  General  Counsel  of  the  Bureau  of  Internal  Revenue,  in  a 
letter  to  Mr.  Parker  dated  December  15,  1933,  and  found  at  page 
22  of  the  hearings,  expressed  the  opinion  that  the  language  of  cer- 
^in  decisions  of  the  Supreme  Court,  which  he  quotes,  "  afford  basis 
for  the  hope  '  that  the  court  would  uphold  the  proposed  method  of 
treatment  of  community  incomes. 

In  view  of  these  opinions  by  representatives  of  the  Government, 
It  seems  to  me  there  is  sufficient  ground  for  allowing  the  constitu- 
tional question  to  be  presented  to  the  Supreme  Court  for  a  clear  cut 
decision  on  the  issues  involved.  The  precise  question  of  the  power 
of  the  Federal  Government  to  tax  community  incomes  in  the  manner 
proposed  thus  far  has  never  been  before  the  court.  Therefore,  all 
the  discussion  of  this  matter  before  the  subcommittee  has  been 
purely  academic.  Until  it  is  settled  once  and  for  all  by  the  Supreme 
Court,  it  will  be  constantly  agitated,  and  it  might  just  as  well  be 
settled  now  as  later. 

If  the  contention  of  the  opponents  of  this  measure  proves  to  be 
sound,  and  the  legislation  is  found  to  be  unconstitutional,  taxpayers 
m  the  community  property  States  have  nothing  to  lose  by  its  enact- 
ment. Ihe  General  Counsel  of  the  Bureau  of  Internal  Revenue, 
in  his  letter  to  Mr.  Parker  to  which  I  have  already  adverted  states 
that  an  expeditious  testing  of  the  constitutional  question  could  be 
arranged  to  avoid  any  considerable  tying  up  of  taxes. 

I  might  say  in  passing,  that  I  have  had  one  or  two  talks  with 
Mr.  Cochran,  of  your  subcommittee,  who  has  said  that  there  was 
a  suggestion  of  change  of  language  in  order  to  strengthen  the  con- 
stitiitionahty  of  the  bill.  I  have  not  seen  the  suggested  amendment, 
so  1  do  not  know  the  nature  of  it,  but  it  has  to  do,  of  course,  with 
the  legal  aspects  of  this  question. 

So  far  as  the  merits  of  the  bill  are  concerned,  I  can  only  say  that 
that  It  simply  seeks  to  put  taxpayers  in  all  States  upon  an  equal 
footing,  therefore,  it  is  not  a  case  of  whether  the  bill  is  fair  to 
the  community-property  States,  but  whether  the  existing  situation 
IS  fair  to  taxpayers  in  the  other  40  States. 

The  contention  has  been  made  during  the  hearings  that  inasmuch 
as  the  bill  would  apply  to  taxpayers  in  only  eight  States,  it  was  in- 
consistent with  the  constitutional  requirement  of  geof^raphic  uni- 
formity My  answer  to  that  is  that  the  bill  seeks  tolbring  about 
geographic  uniformitv  by  removing  the  tax  advantage  that  certain 
taxpayers  now  have  by  reason  of  their  residence  in  certain  States 

i  ^It^  nJi  X  ^,"^^^^^  t^l  ^  Massachusetts  taxpayer  with  an  income 
of  $100,000  to  be  taxed  $30,100  while  the  same  income  in  one  of 
the  community-property  States  is  taxed  but  $17,400.    At  the  present 

wi.*?}^^^T^^  "^  ^^^^^  *^^^^  ^^  geographic  uniformity. 

While  I  recognize  that  under  the  community-property  system 
the  wife  IS  deemed  to  be  the  absolute  owner  of  one-half  the  husband's 
income,  yet  this  is  purely  a  legal  fiction,  since  the  husband  does  not 
in  fact  turn  over  one-half  his  income  to  his  wife.  I  recognize,  also 
that  the  community-property  system  had  its  origin  in  this  country 
long  before  any  income  tax  was  imposed,  and  that  therefore  it 
cannot  be  said  that  it  is  simply  a  means  for  avoiding  taxes.  Never- 
theless, it  must  be  admitted  that  this  system  of  property  ri<^hts  in 
f^t  operates  to  defeat  the  equal  application  of  the  Federal  mcome 


I  am  not  asking  that  the  Federal  Government  set  aside  the  prop- 
erty rights  of  individuals  in  the  community-property  States,  but 
simply  that  the  income  tax  be  imposed  in  accordance  with  what  Mr. 
Justice  Cardozo  has  been  pleased  to  call  "the  economic  realities." 
It  may  be  that  the  bill  which  I  have  introduced  will  not  operate  to 
carry  out  this  purpose.  If  so,  let  it  be  amended,  or  let  a  new  bill 
be  prepared.  I  have  no  pride  in  authorship  of  the  bill,  but  intro- 
duced it  solely  to  get  something  before  the  committee  for  considera- 
tion. If  the  bill  should  be  restricted  to  some  extent,  as  suggested 
by  the  representative  of  the  Department  of  Justice,  that  can  easily 
be  taken  care  of.  Doubtless  the  present  provisions  of  the  bill  would 
operate  more  harshly  than  is  intended,  although  I  wish  to  disclaim 
any  purpose  other  than  to  bring  about  an  equitable  adjustment  of 
what  is  at  present  an  unfair  situation. 

There  is  one  contention  of  those  opposing  this  legislation  that  I 
want  particularly  to  answer.  It  has  been  suggested  that  a  husband 
living  in  a  non-community-property  State  can  obtain  the  advantage 
that  those  in  community-property  States  have  by  transferring  one- 
half  of  his  property  to  his  wife.  This  is  not  quite  true.  While  it  is 
possible  to  transfer  investment  property  to  the  wife  so  that  she  will 
be  taxable  for  the  income,  nevertheless  the  husband  will  have  to  pay 
a  gift  tax  on  the  transfer  if  the  property  is  of  sufficient  value.  More- 
over, in  the  case  of  salary  income,  the  whole  is  taxable  to  the  husband 
in  spite  of  any  agreement  or  instrument  attempting  to  make  the  wife 
a  part  owner.  In  addition,  the  husband  must  pay  a  gift  tax  on  the 
amount  turned  over  to  the  wife. 

I  note  that  during  the  course  of  the  hearing  Mr.  Parker  revised  his 
estimate  of  the  probable  revenue  to  be  derived  from  the  enactment 
of  this  bill.  As  I  understand  it,  he  is  now  of  the  opinion  that  it 
would  increase  the  revenue  by  from  $18,000,000  to  $28,000,000,  instead 
of  $50,000,000  as  at  first  suggested.  From  my  viewpoint,  it  does  not 
matter  how  much  the  bill  would  raise  in  the  way  of  revenue. 

The  whole  question,  to  me,  is  not  one  of  increasing  the  revenue  to 
the  Treasury  but  of  making  each  citizen  pay  his  fair  share  of  the 
taxes.  I  would  be  just  as  much  for  the  bill  if  it  produced  only 
$1,000,000  as  I  would  if  it  produced  $100,000,000.  Therefore,  I  do 
not  regard  the  amount  of  revenue  to  be  an  important  consideration. 

In  closing,  may  I  express  the  hope  that  the  subcommittee  will 
speedily  conclude  the  hearings  and  work  out  a  bill  which  will  meet 
the  situation  which  those  who  are  sponsoring  this  legislation  seek  to 
correct.  As  I  have  said,  I  have  no  pride  of  authorship  in  my  ow^ 
bill.  No  doubt  it  could  be  greatly  improved.  But  what  I  do  want 
to  see  is  an  equal  distribution  of  the  tax  burden  in  accordance  with 
ability  to  pay.  No  one  can  object  to  that,  nor  can  anyone  contend 
that  it  is  fair  to  give  taxpayers  in  the  eight  community-property 
States  a  tax  advantage  that  may  run  as  high  as  42  percent  in  com- 
parison with  the  amount  paid  in  the  other  40  States. 

While  I  know  it  is  late  in  the  session  to  hope  for  the  enactment 
of  this  proposed  legislation,  the  subcommittee  can  perform  a  useful 
service  by  making  its  recommendation  to  the  full  committee  before 
the  end  of  the  present  Congress.  In  that  way,  your  work  will  not 
be  lost,  and  in  the  next  Congress  the  full  committee  will  be  able  to 
profit  from  your  labors. 

Mr.  Shallenberger.  Thank  you  very  much,  Mr.  Treadway. 
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thfS'uSti^A  X%,^^^'"'.l*''""'^  "^«  *"  "»k«  »  statement:  On 

oi^^J?^  i'*  ''***  H.J"^  ««  consistent  to  say,  in  view  of  the  ,le 
cision  of  the  Supreme  Court  to  which  I  have  refem>^  fh.t+i,..  i„™ 

not  the  Ways  anneaS'^C^rmSee^J^rin;  J^^^^  ^'' 

ZZb:Zthffr^  T  -»«ierrd"  ete  that  quesS^lI 
^r  ^.      *****  ^  *?*  Supreme  Court  for  decision  ? 

h«.  on  thi,  q»«i,„  „,  feV.l  wSbn  !  .L"7e<5,'Lt'nf"S 

jjut,  speaKing  as  a  man  on  the  sidelines  so  far  nc;  iha  Lr,oi  ^«^ 
C^ti^nTrlaJinT'S,^  Jo^^^t^^rv"  ^^-'^S^'^Sc^^^^ 

&^  tS"s*t  f*  ^"^'^-*^o-^  --^^^      fr  x*:.ie*j! 

given  to  the  taxpayers  of  those  48  States  ^        consideration 

J^tLr^'Kifa^U-nlcST^^^^^^^^ 
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Of  course,  I  am  not  competent  to  go  into  this  thing  from  the  leeal 


Standpoint.  But  simply  ....,«„  ^.^.^.^uais  judgment  I  cannot  W 
the  life  of  me  see  how  a  State  decision  can  Vi^io  0%.^^  «  cannot  for 
on  the  attitude  of  the  SuDremp  rn,?ri  Z  ^^J^^^J  ^efinite  bearing 
the  48  States  ^"Preme  Court  toward  the  relations  between 


That  is  the  answer  I  would  make.  Of  course,  that  may  not  be  a 
correct  legal  answer.  That  is  to  say,  I  am  riot  talking  in  terms  of 
the  court,  I  am  not  talking  in  legal  language.  I  am  only  expressing 
Yankee  sense ;  and  I  think  that  is  Yankee  sense. 

Mr.  Hill.  Let  me  call  your  attention  briefly,  Mr.  Treadway,  to  the 
Wisconsin  case,  the  Hoeper  case.  That  case  went  off  on  the  proposi- 
tion that  the  tax  there  was  held  illegal  on  the  ground  that  it  was  in 
violation  of  the  fourteenth  article  of  the  Constitution  of  the  United 
States,  which  is  the  provision  against  taking  property  without  duo 
process  of  law.  The  question  of  ownership  of  the  income  was  in- 
volved in  that  case.  The  State  of  Wisconsin  endeavored  to  tax  as 
the  income  of  the  husband,  both  his  income  and  that  of  his  wife, 
and  the  Supreme  Court  of  the  United  States  held  that  it  was  in 
violation  of  the  fourteenth  article  of  the  Constitution.  The  provi- 
sion of  the  fourteenth  article  of  the  Constitution  of  the  United 
States  IS  a  prohibition  against  States  taking  property  without  due 
process  of  law. 

The  point  was  made  in  some  other  matters,  that  the  fourteenth 
article  did  not  apply  to  the  United  States  Government,  but  only  to 
btates.  But,  in  Hevmr  v.  Donnan,  another  case  decided  by  the 
Supreme  Court  of  the  United  States,  it  was  held  that  the  fifth  article 
of  the  Constitution  of  the  United  States  had  the  same  restrictive 
force  as  against  the  Federal  Government  as  the  fourteenth  article 
has  against  State  governments.  So  that  question  is  directly  involved 
there. 

The  gentleman  from  Massachusetts  says  that  the  question  has  never 
been  before  the  court  for  decision.  Of  course,  that  is  an  opinion 
to  which  the  gentleman  is  entitled,  but  it  is  only  an  opinion.  I  con- 
tend that  it  has  been  before  the  Supreme  Court  and  settled  by  the 
i^^u^*  The  testimony  of  the  expert  witness  appearing  here  in  behalf 
of  this  legislation  as  to  the  legality  of  this  has  only  been  an  expres- 
sion of  a  hope  that  the  proposed  legislation  might  be  upheld  by  the 
Court.  I  think  it  is  fair  to  say  that  every  one  of  those  witnesses 
recognized  the  fact  that  there  is  a  doubt,  a  very  serious  doubt,  as  to 
the  constitutionality  of  the  proposed  legislation. 

Mr.  Treadway.  May  I  interrupt  the  gentleman  there? 

Mr.  Hill.  Yes. 

Mr.  Treadway.  That  brings  up  the  interesting  question  whether 
we  have  not  been  passing*  legislation  all  during  this  session  that, 
as  it  has  been  expressed  on  the  floor,  there  was  some  question  con- 
cerning its  constitutionality  as  to  a  great  deal  of  it. 

Mr.  Hill.  That  is  true.  But  I  called  your  attention  in  the 
early  part  of  my  remarks  to  the  five-four  decision  on  the  stock- 
diyidend  question.  There  has  always  been  doubt  I  think  in  the 
minds  of  the  members  of  the  Ways  and  Means  Committee  as  to 
whether  that  decision  is  a  correct  interpretation  of  the  law.  And 
yet  this  committee  has  accepted  that  decision  and  has  never  endeav- 
ored to  include  stock  dividends  in  the  tax  bill  as  an  item  for  taxation, 
since  that  decision  to  which  I  have  referred. 

Mr.  Frear.  May  I  ask  the  gentleman  a  question? 

Mr.  Hill.  Yes. 

Mr.  Frear.  Is  it  not  true  that  in  the  stock-dividends  decision, 
which,  as  you  say,  was  a  five-four  decision,  it  was  specifically  and 
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stock  dividend  war'ncome"      ""  "  P'-«P°«"i««  Whether  or  not  a 

^rlF^AnU.rZ'ZTJtt'''  ''  r^  ^«>-«;  yes. 
Mr  Ti>^*^Jr     tTx      *^  decided  squarely. 

lel^atlr""""  "  '  ^y  interrupter.  Lear,  that  was  Federal 
thJf^-al.'"^  ^''-     ^*  ^"^  <i«'i'i<*d  squarely  on  that  question  ia 

io^  S't.  Llv ft„7;^r4S  oTffi  *t*  *'r.^  -^'  ^-^ 

soundness  of  that  decision   «n?lTf  -fi,      ^^^^  committee  as  to  the 

Mr.  Treadway.  Absolutely. 

BuTwe^'^a^ell^e^JSnT/if  ^l^rLt^^^^^^     \^'*%-*  «-' 
It  comes  to  the  communitv-DroDeWv  fL  fl      *  '*  ^**  ''•T-    ^"^  ^hen 

to  put  it  up  to  the  Couri  again^  ^       '     '°  ^''''  ^^  *^»t  ^«  °«ght 

-nXre?^rrhf sJpr1i!!e  Ctrf  ^i^^^^^^^^^  .-  decision 

^m.u.ty-propeny  ta.,  as  squr^aVL  ^^ou^Z Kfvitt 

Mr.-  tZ^SI^tZI  ilauiL^tS*  '%*  '"""^^-^^  ^P'"^-"- 
another,  probabfy,  oS  thatpofe        '  '      °"'  "P'°^°"  *^  ''^  ^^^^  «« 

^^AVSit^^^^^^^  legislated 

were"  those  in  which  the  CofrfvS/fw  n'^'"^  "'^^^''^  th«  Court 
liability  for  tax  u^n  o^SS  ol  fncn^*  ^**T'''  '^'^'^  ^ased  the 
and  control.  ^      o^ership  of  income,  and  not  upon  dominion 

his  statements  t^  itrft  b7lmSn^rr^  T'/^'^  ""«*"!  ^  «"  o/ 
of  the  legality  of  th  s  Dr^o<Z  WcW-  t««t™°ny  «n  the  question 
opinion  but  that  L  wL  iZTlnnSr-"''''?  '^''^  ""*  ^is  individual 

ity,  to  present  the  o^n  of^S^f  '^ellrZ^'"''''  ''^P^'^- 

Mr.  Tbeadwat.  Mr.  Hill    vnnU   JtV  ^P.^'^^ment. 
appearing  in  behalf  of  a  dep^rtmenn/^""' Ju^'"  ^  i»«"fi«d, 
represent  the  Department's  J^pwS'     J"  ""ythmg  other  than 
would  not  call  a  witness  wi^T    '^f'^^'" .^an  his  own?    We 

Views,  .less  he  wr-?en^rrte\tST.£  s^S'^S 

an^lhin^Tn  S^Sr  eLV^^  ^^^  ^  ^  -t  going  to  put 
member'-of  the  suteCmm  1!*^"'^''  ^'-  ^artholow^  But  as  a 
I  think,  is  awlr^oi  ThTatti'tui  T^'^'l''  1'""™  Massachusetts" 
-ally  'and  -dividuLlyVrff^rlnt^^  ^^^^^  P- 
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.  ^r-  Treadway.  Well,  his  testimony  is  very  plain.  He  was  here 
in  his  official  capacity,  authorized  to  appear  for  the  Treasury  De- 
partment, and  of  course,  he  would  represent  the  Treasury's  views. 

Mr.  Hill.  That  is  what  he  did  represent  and  not  his  own  views! 

Mr.  Treadway.  Well,  his  own  views  would  have  no  more  weight 
than  mine  or  anybody  else's,  as  a  witness.  But  he  was  here  as  an 
official  of  the  Government. 

Mr.  Hill.  He  was  here  as  a  lawyer,  and  if  he  had  sought  to  ffive 
his  own  legal  opinion  on  it 

Mr.  Treadway.  But  if  he  had,  he  would  have  had  to  sever  his 
official  position  with  the  Department,  of  course. 

Mr.  Hill.  I  say  he  represented  the  Department's  views  and  not 
his  own  views.    That  is  the  point  that  I  am  making. 

Now,  as  to  the  question  of  putting  the  taxpayers  on  an  equal 
footing,  the  question  of  the  fairness  of  this  legislation.  If  this  lecris- 
iation  is  enacted,  the  husbands  and  wives  in  community-property 
Mates  as  to  community  property  and  the  incomes  which  under  the 
btate  laws  is  community  property  prevented  from  exercising  rights 
that  husbands  and  wives  can  exercise  in  noncommunity-property 
fetates,  to  divide  their  property  and  make  separate  returns  of  the  in- 
comes from  that  divided  property. 

The  suggestion  was  made  that  if  the  husband  should  oive  to  his 
wife  a  certain  part  of  his  property,  he  would  have  to  pay  a  gift  tax. 

with^n\^n''m^^^  1/L^  amounted  to  more  than  $50,000.  But  gifts 
within  $50,000  cou  d  be  made,  and  probably  90  percent  of  the  people 
of  the  country  could  avail  themselves  of  such  a  division  of  property 
without  paying  a  gift  tax  at  all.  ^    ^  ^ 

^Z}^  ul^  ^^^""^  injustice.  There  is  a  situation  where  the  injustice 
would  be  against  the  commumty-property  States  and  in  favor  of 
the  noncommunity-property  States;  because  under  the  law,  if  this 
bill  shou  d  be  enacted  the  husbands  and  wives  in  community  pC 
•^1^^^^*^^  ^^y^^  ^^^  ^^^^  that  division  and  the  entire  income 
would  have  to  be  rendered  by  the  husband  and  taxed  to  hTm.        ^ 

Mr  Frear.  Will  the  gentleman  yield  ? 

Mr.  Hill.  I  yield. 

^  ¥^^*  Frear.  The  suggestion  occurs  to  me  that  it  is  true,  as  has  been 
stated  that  there  is  a  $50,000  exemption.  But  supposTcoLr^ 
provides  that  the  exemption  shall  be  $5,000,  what  then?        ^'"''^""^ 

Mr.  Treadway.  That  is  very  true.  That  is  purely  an  arbitrary 
figure  and  can  be  changed  tomorrow,  if  we  wanted  to  change  T^ 

Mr.  Frear.  In  that  case  it  would  reach  nearly  all  cases. 

Mr  Hill.  Of  course,  if  you  wanted  to  be  entirely  fair,  leaving 
out  of  consideration  the  legal  aspects  of  the  question,  you  wouW 
enact  legislation  that  would  require  the  husband  in  all  thi  States  to 

rgl\?hIm%Tt  '^"'""^  of  both  husband  and  wife,  to  be  taxed 
against  him.  If  it  is  fairness  and  uniformity  that  you  want  that  is 
the  course  you  would  pursue,  and  that  was  practically  the  suggestion 
of  the  Treasury  Department  before  our  committee  Xn  w^fii^t 
huLZ  '^'  ^^'^"^  ^'^^'    ^^^'  suggestion  was  that  the  Incomes  of 

uS  th«7tnf  T""''  ^'  TX^^!^^'  ^^  ^^^  ^""^  ^^^  the  tax  calculated 
upon  that  total  sum  and  then  divide  it  according  to  the  rights  of  the 
wives  and  the  husbands  in  the  income.  ^ 
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But  if  there  were  such  absolute  uniformity  there  would  be  lust  as 
Jir  Vl^hlr^  ''  '^  '^1  constitutionality  of^t  as  there  L  in  conned 
Inot  J    #    "'  proposed  legislation  here.    But  certainly,  if  you  are 

>mx  5  TK  r'^^\Tl^  f  ^^^^^^^P'  *^^*  ^^"1^  b«  the  course  to 
^  R^^fV  J  f  ^Tl^  be  absolutely  just  and  fair  to  all  the  48  States, 
nronprfl  l/,f '  7"^  '"  *"  discrimination  against  the  community 
SZ  fi^^-!i  '.u^""^  ^'^''^'  ^?  noncommunity  property  States  the 
right  to  divide  the  income  and  divide  the  tax  and  thereby  keep  the 
tax  m  the  lower  surtax  brackets.  ^ 

I  do  not  think  I  care  to  make  any  further  observation  on  this. 
Ihat  sets  out  briefly  the  situation  as  I  see  it  with  reference  to  the 
""^f    x?^  tairness  and  uniformity  of  this  proposed  legislation. 

Mr.^  REAR.  Mr.  Chairman,  I  have  heard  the  arguments  of  the  verv 
able  attorneys  who  have  appeared  before  the  committee  in  reference 
to  sustaining  the  community  property  tax  as  against  a  bill  that  has 
been  presented  by  Mr.  Treadway.  I  do  not  think  any  of  them  made 
a  stronger  argument  or  presented  their  case  more  thoroughlv  or 
more  fully  than  did  Mr.  Hill  on  this  committee.  I  said  that  without 
any  hesitation,  for  he  has  taken  everv  decision  that  has  been  rendered 
and  ba.s  covereti  the  case  just  as  filly  as  any  of  them  could  have 
covered  It  While  it  was  very  proper  for  these  gentlemen  to  appear 
here  before  us,  it  seemed  to  me  that  he  reached  all  of  the  particulars 
Tust  as  he  has  this  morning,  in  the  brief  statement  that  he  has  made! 
Jle  understands  the  subject  fully  as  well  as  any  of  them 

Here  is  a  statement  as  to  the  justice  or  injustice  thatcomes  to  my 
mind.    It  is  contained  m  the  record  of  the  hearings  before  this 

^?n'^**^*  ^^l""^  '^\*^2*  '^^^  member  of  this  committee  receiving 
it>10,000  salary  from  the  Federal  Government  pays  $480  to  the  Treas- 
^ry.  ^Another  member,  under  the  community-property-tax  laws— 

^?J1*x  rf  ^^  several  on  the  committee  who  come  in  that  class^pays 
$300  to  the  Federal  Treasury.  ^ 

In  other  words,  those  who  are  in  the  noncommunity-propertv 
States  pay  $180  more  to  the  Federal  Treasury  on  the  same  amount  of 
income  received  from  the  Federal  Government  than  those  from  the 
community-property  States.  There  is  no  question  in  anyone's  mind 
but  what  there  is  an  injustice  existing  somewhere,  providin^r  of 
course,  that  the  salary  does  go  to  the  one  who  is  rendering 'the 
service.  ^ 

Mr.  Treadway.  Mr.  Frear,  is  it  not  a  fact  that  Mr.  Hill's  argument 
IS  based  on  a  division  of  income  and  has  nothing  to  do  with  the 
question  of  salaries?  As  I  understand  it,  the  salary  should  not  be 
divided.  In  the  community-property  States  the  spouse  does  not 
control  half  the  salary  legally,  does  she  ? 

Mr.  Frear.  Surely,"  she  does. 

Mr.  Treadway.  She  cannot  dispose  of  it  as  she  can  of  inoome?  Is 
there  not  a  distinction  between  income  and  salary? 

Mr.  Frear.  I  believe  not. 

Mr.  Hill.  There  is  no  distinction.  It  is  all  income.  It  is  all 
community  income. 

Mr.  Treadway.  Does  the  wife  control  the  salary  of  the  husband 
to  the  same  extent  that  she  controls  his  income  from  investments? 
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Mr.  Hill.  She  has  the  same  right  in  the  income  that  is  in  the 
torm  ot  salary  as  she  has  in  the  income  that  is  in  any  other  form. 
15ut  so  far  as  control  is  concerned,  of  course,  in  most  of  the  com- 
munity-property States,  out  of  the  necessities  of  the  case,  they  have 
put  the  management  usually  in  the  husband.  But  there  is  no  dis- 
tinction, I  will  say,  to  be  fair  with  the  gentleman  from  Massa- 
chusetts,  between  income  as  salary  and  income  as  interest  or  pro- 
ceeds from  invested  property  in  any  form. 

Mr.  Treadway  Mr.  Frear,  I  do  not  want  to  intrude  further  on 
your  statement  but  what  you  have  just  quoted  from  the  heariD^ 
IS  extremely  interestmg.    Is  there  an  answer  to  iV  ^ 

an^'foIrnfThL^""*  ^!  ^"""^  ^^  ™*'?  ^^**'"?  °»  *is  committee 
Cr  nav  «qL  ^^K  ?'"^*'■''"i '^°'°r''^''y-P'"°P«rty  States.    Those 
'Zr^IoTr^VX^     '    ""  *''  Government'while  you  and  I 
Mr.  Frear.  That  is  right. 

kn^w  JC^rfs!'-  '^'"■^  """^  ^  ^'""^  *"«^«^  to  that,  but  I  do  not 

Mr.  Hill.  Let  us  see  if  there  is  not  an  answer.    In  the  first  nlace 
the  legal  proposition  is  that  under  the  Stat*  law—-  ^       ' 

Mr'  H!^r7„,^TZ""-^''\^u*^^°^  t^**  'l"«^ioi.  Mr.  Hill. 

th|  oi^„4 -re,'^s^^^^ 

^it/ottS:;:  K.^TS'uJt^  z^iPP  - 

property  St^  ^Xc^hTelt  ^'^ZlT^Tlk^ZT^J"^ 

ttAment  •  '"""'^^  ^"^  ^*^^'^*"="1  ^^^^'^  f'""'"  the  Federd 

iT,t^„'";i-^'^it'^"^t  ^o*"  PUToses  of  illustration  and  not  in  anv  <»»«<» 
intending  this  as  a  statement  of  fact,  I  will  assumJ^tLtth^^     Jl 
man  from  Massachusetts  has  an  income  ^f  $1^.000  a  year     ^"S 
«00mn-''  '"'"  sflary  as  a  Member  of  Congress.    The  remainiW 
|90,000  IS  inome  from  investments  in  pronertv     Th<.  aJr,%IZ     T^ 
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himself  and  his  wife  of  the  total  income  received  by  him.  In  that 
way  he  certainly  would  have  the  opportunity  of  presenting  a  divided 
report  of  income,  so  that  in  effect  would  he  pay  on  one-half  of  his 
income  and  the  wife  on  the  other  half,  including  the  salary  received 
from  the  Federal  Government. 

Mr.  Treadway.  That  is  a  violent  assumption.  I  would  just  like 
to  say  in  answer  to  the  last  statement  by  Mr.  Hill  that  he  is  making 
an  argument  on  the  basis  that  we  men  as  law-makers  will  deliber- 
ately try  to  find  an  excuse  for  law-breaking.  I  know  he  did  not 
mean  that,  but  that  is  exactly  what  his  statement  would  indicate. 

Mr.  Hiix.  Oh,  no;  I  meant  nothing  of  the  kind. 

Mr.  Tre.\dway.  I  know  you  did  not. 

Mr.  Hnx.  I  used  that  for  illustrative  purposes  only. 

Mr.  Treadway.  That  is,  of  course,  what  it  would  lead  to. 

Mr.  Hnx.  But  I  do  not  think  the  gentleman  would  deny  that  there 
are  cases,  not  considering  the  cases  of  Members  of  Congress,  where 
this  division  has  been  made  and  is  being  made  for  the*' purpose  of 
keeping  the  incomes  out  of  the  high  surtax  brackets. 

Mr.  Frear.  May  I  say  that  that  very  suggestion  appears  in  a  state- 
ment of  a  representative  of  the  Treasury  Department  where  they 
say  that: 

In  the  most  notorious  recent  case,  the  jury  acquitted  the  husband  from  a 
criminal  charge  in  such  a  situation.  Tlie  income  taxes  which  the  husband 
sought  to  avoid  in  this  manner,  amounted  to  over  $1,000,000. 

That  was  in  a  case,  as  you  remember,  disclosed  by  a  Senate  com- 
mittee, in  which  this  person  sought,  by  transfer  to  the  wife,  to  avoid 
the  payment  of  tax. 

Let  me  say  that  my  State  has  attempted  to  reach  this  situation  and 
perhaps  I  am  subject  to  the  criticism  of  failing  to  present  the  State's 
attitude  and  the  attitude  of  the  Supreme  Court  of  my  State. 

This  statement  therefore  continues  (quoting  the  Treasury  De- 
partment statement) : 

The  Treasury  Department  therefore  recommends  that  the  committee  con- 
sider whether  a  husband  and  wife  living  together  should  not  be  required  to 
file  a  single  joint  return,  each  to  pay  the  tax  attributable  to  his  share  of  the 
income.    Such  a  provision  has  long  been  in  force  in  other  countries. 

It  speaks  particularly  of  the  Wisconsin  case  and  says : 

Reference  may  be  made  in  this  connection  to  the  Hoeper  case  (284  TJ  S  206) 
in  which  the  Supreme  Court  held  that  a  somewhat  similar  provision  in  the 
Wisconsin  income-tax  statute  was  invalid.  The  case  is  not  however  con- 
clusive for  two  reasons.  In  the  first  place,  the  Wisconsin  law  was  evidently 
interpreted  by  the  court  as  requiring  that  the  husband  should  pay  the  tax  on 
his  wife's  iucome.  This  objection  can  be  eliminated  by  proper  draftsmanship 
specifying  otherwise.  In  the  second  place,  the  Federal  Government  is  not  under 
the  same  constitutional  restrictions  as  the  States  in  this  respect. 

They  continue  as  follows: 

Oar  estimates  indicate  that,  on  the  present  rates,  the  suggested  chano-e 
would  directly  account  for  an  additional  $40,000,000  of  revenue,  besides  dfs- 
couraging  innumerable  colorable  transactions  and  eliminating  present  inequities. 

Now,  I  have  listened  verv  attentively  during  these  hearings  and  I 
cannot  see  that  in  any  of  the  cases  they  have  touched  on  the  specific 
proposition  of  the  injustice  that  is  worked  by  this  discrimination. 
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Of  course,  the  gentleman  refers  to  the  decision  in  the  stock-divi- 
<lends  case.  I  agree  with  the  gentleman  that  perhaps  the  decision 
was  an  improper  one.  There  was  a  5  to  4  decision,  as  he  states.  You 
could  take  the  personality  of  the  court  then  and  almost  tell  what  the 
decision  was  going  to  be  and  give  the  reasons  for  it,  largely  due  to 
their  training  and  their  line  of  thought.  You  could  predict  what  the 
report  would  be     That  is,  Justices  Brandeis  and  Holmes  and  others 

ZT  'u  I'^u  ''^  *^^'  *™®  ""^  *»^'°g  ^^^  dividends,  while  on  the 
other  hand  It  was  almost  the  same  recognized  personality  that  ap- 
?;!!  I  A".  original  report  declaring  the  income  tax  unconstitu- 
tional, that  appeared  m  that  report,  and  we  had  to  provide  for  a  con- 
stitutional amendment  for  that  purpose 

C^^iT.  ^^""^  ^!^^  that  a  majority  even  of  one  of  the  Supreme 
Wnn^of.f  r ''^°"  ^  ^'V^- 1*"^*  majority  set  aside  the  opinion  of  both 
Houses  of  Congress  which  opinion  was  certified  to  by  the  President 

General  '  ^^"'"^  *^^  ''P"*'"''  °^  ^^^  Attorney 

But  when  a  decision  has  been  rendered  by  the  court,  we  are  bound 

Of  course,  today  no  question  is  raised  about  stock  dividends 
Tn"^^  w"^^  ^'■^  •"**  «tock  dividends.  That  is  out  of  the  picture.  ' 
in  the  Wisconsin  case  they  went  beyond  where  it  seems  they  had 

the  nf^il".  ^°  i"!''"'"  •*/*"■*  ^  ^"^^  ^^^  1«^  ^alid,  in  holdini  that 
the  property  of  the  wife,  no  matter  from  what  source  received 

s  Satle'F*^^     ?^*  '^  ""^  ***  ^^*  P°'"t«  -"^^i^;  «"d  the  Xr 
iLtriction  Government  is  not  under  the  constitutional 

th^  ™^'^'  ^*  ^^u""^-^  \^J  J':'^*  *"''*'^^''  ^°'"<i'  Mr.  Chairman.  In 
that  report  or  rather  m  the  view  expressed  by  the  Treasury  Depart 
ment  ,n  that  report  to  which  the  gentleman  from  Wisconsin  reSd 
the  Treasury  Department  had  in  mind  the  drafting  of  a  prSon 
which  woud  apply  to  husband  and  wife  in  all  of  ?he  AYates 
The  concrete  suggestion  made  in  that  regard  was  that  thev  mio-ht 

aScJrcuLtThl*''"  "'*\t"'^  '""^  '***>*»'«  income  of  theLZi 
and  calculate  the  tax  upon  the  total  of  the  two,  and  then  divide  the 

lnytKfr'ffirT*^T  *"  the  interest  of 'each,  to  the  husband 

■ru     -r  ^"J^*  certainly  would  be  uniformity. 

sino-nL  nnf  ?.!i^  Department  at  that  time  was  not  contemplating 
singling  out  these  community-property  States  and  saying  • 

th?theTr^i?^"PT?''"T  ^^^}-^  r"*  «Sain  to  call  attention  to  is 
Ihll  lu    in     ^  •Department  in  that  statement  overlooked  the  fact 

ame  restrSve'*nn:"*  '^^  Constitution  of  the  United  States  has  thi 
same  restrictive  powers  over  the  Federal  Government  a^aiiKit  talHn-r 

orThJsTaist'- '  .Tr  '''  '^"  '''''  the%rrTei„Tartic,:  haf 
over  the  btates  against  taking  property  without  due  process  of  law 

rovt.7  ''"?P'y  carelessly  made  that  statement,  becau^se  the  Federll 
Government  is  under  the  same  handicap  as  to  taking  prooertv  wfthont 

tttCl^inl'^^  ^^  '-''  '^^  ^'^'-     "^^y  iust^iS^X'JSotl 


■■■MIlM 


laiii 


«^ 


I' 


300 


COMMUNITY  PKOPEETY  INCOME 


If   |l  I 


Mr  Frear  May  I  suggest  this?  The  Federal  Government  does 
not  attempt  to  take  the  property  away.  Let  me  quote  from  this 
same  Ireasury  statement.    It  says  as  follows: 

««S.*^^*.*i**^  the  48  states  have  community-property  laws,  which,  under  the 
present  income-tax  law,  have  been  held  to  permit  each  spouse  to  report  ont 
^i^  ^^%  community  income,  although  it  was  aU  earned  by,  and  was  ex- 
pended under  the  control  of,  the  husband.  This  situation  not  only  results 
in  a  large  loss  of  revenue  to  the  United  States,  but  X  operates  most  1^ 
^n  if  ^""rT  between  spouses  in  community-  and  those  in  noncoSn"oper^^ 

fZorimT?i5t  «9n9A^1"*^/^''"^°^.  *  '^^*^^'  ^^  ^25,000  in  New  York  will  pay 
approximately  $2,520  in  income  taxes,  whereas  a  husband  earning  the  same 

^uin^.i^^f^^^T*^'"^^'i^^  one-half  of  it  into  his  w^fe'fre  Sm,  the  two 
paymg  a  total  of  only  $1,470  in  income  taxes. 

So  that  apparently  all  of  that  has  been  considered  by  the  Treasury 
Department.  -^  ^ 

I  want  to  refer  to  this  report  of  Mr.  Parker's  which  I  think  is 

JZJ  "f  ^P^^^-    ^l  ^l^  takes  up  the  estate  tax.    I  will  not  discuss 
that  at  this  moment,  but 

Mr.  Treadway.  In  connection  with  that  other  matter,  Mr.  Frear 
the  Item  that  you  read  was,  of  course,  a  very  definite  refutation  of 
Mr  Mill  s  position  that  the  Treasury  Department  had  overlooked 
tnat  point. 

pr^  erf ^T'tJ^^^  ^*^  considered  especially  the  eight  community. 

Now,  Mr.  Parker  makes  clear,  on  page  17  of  these  first  hearings 
on  this  community-property  question,  on  the  question  of  the  estate 
tox  the  advantage  enjoyed  by  husband  and  wife  with  substantial 
property  m  a  community-property  State.  There  is  inserted  a  table 
which  shows  on  a  million  dollars  of  property  accumulated  by  the 
Sff^K^'  *\®.,«sta<^e  tax  in  the  non-community-property  States  is 
^11^,500,  while  m  the  community-property  State  it  is  $85,000,  a 
oitference  of  38  percent.  -*-    >      j 

I  do  not  care  to  g;o  into  any  other  detail,  Mr.  Chairman.  I  wanted 
to  speak  particularly  of  the  Wisconsin  case  because  I  know  in  that 
^^^M  "^fe*  *^^  disposition  of  the  court  was  as  well  as  the  legislature. 

Mr  Treadway.  If  I  may  be  allowed,  Mr.  Chairman,  I  would  like 
to  add  just  one  observation  in  reference  to  the  suggestion  made  bv 
Mr.  Hill  about  this  $100,000  income.  Let  us  take  out  the  $10  000 
salary  he  received  as  a  member.  That  leaves  $90,000  of  income 
in  order  to  provide  his  wife  with  an  income  of  $90,000,  it  would 
be  necessary  to  give  her  $1,500,000  in  property,  on  which  the  srift 
tax  would  be  $241,240.  So  that  in  setting  up  an  income  of  $90,00^ 
the  Government  is  getting  a  pretty  good  return— $241,000.  I  be- 
lieve those  figures  are  accurate. 

Ch^irifan^      »^  concerned,  I  have  nothing  further  to  say,  Mr. 

Mr.  Shallenbergeb.  We  thank  you  for  the  information  vou 
have  given  the  comittee.  ^ 

Mr.  Cochran  of  Pennsylvania  spoke  to  me  about  this  matter  and 
suggested  he  was  going  to  offer  an  amendment  to  this  biU,  but  he 
is  unavoidably  absent.  ' 

Mr.  Treadway.  He  told  me  he  could  not  be  here  today. 
J^'  Shaixenberger.  So  that  we  cannot  take  any  action  on  that 
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Mr.  Frear.  When  this  matter  was  up  originally  I  think  at  least  a 
dozen  Members  of  the  House  said  that  they  would  be  .ery  Jlad 
to  appear  before  the  committee.  J'  fo  «^ 

.i.^'^iu^^^'ki^^l^^^^^'  ^^^  "^^^^^  ^^  t^^  committee  has  notified  me 
that  these  Members  were  given  notice  of  the  hearing  and  evidently 
they  have  not  been  able  to  attend.  ^ 

Mr.  Treadway.  Of  course,  it  is  a  difficult  time  for  men  to  come 
over,  they  are  so  busy  m  the  closing  hours  of  the  session. 

Mr.  feHALi^NBERGER.  I  shall  Icavc  the  hearings  open  for  1  other 
.i^m  Jnt  T  •  ^T^^^^  ^^r  hearings  tomorrow.  I  will  set  the  time 
at  10  o  clock  in  the  morning  and  we  will  hear  anyone  who  desires 
to  come  before  the  committee  at  that  time. 

1934yjt'lo"a.m./^^  committee  recessed  until  Wednesday,  June  13, 
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WEDNESDAY,  JITNE  13,   1934 

House  of  Eepresentatives, 

M7BCX)MMI1TEE  OF  THE  CoMMITTEE  ON  WayS  AND  MeANS, 

rp,  ^     ,  .^^  ^  'Washington,  B.C. 

maTo  presidTng!*      "'*  '*  '"  """  ^""^  ^^  ^-  Shallenberger  (chair- 

of  CalifS^TJ^^- J'i"  «'"}™ittee  ^»1  be  in  order.  Mrs.  Kahn, 
oi  L-alitornia,  would  like  to  make  a  short  statement. 

STATEMENT  OF  HON.  FLOBENCE  KAHN,  A  EEPBESENTATIVE  IN 
CONGBESS  FBOM  THE  STATE  OF  CAUFOKinA 

neiS;  frnT;.^""-  <^Il^'™*«  and  gentlemen,  I  am  not  a  lawyer, 
as  one  of  fh«  w^^^^"^"?  ''^"^''^bip  or  taxation.  But  I  do  si^eak 
vir     ix.    ,     ^"^f^  ^'7'"^  '°  ^  community-property  State,  who 

£  in  ?haXt*^?jf  '^'''^^  1  *^^^>^^  t'o^he'^wo.Ln  and  chU^ 
aren  in  that  btate,  the  sense  of  security  it  gives  the  mother  and 

t  JvesThe  w^"^  P.W  t^'^'P  ''^  ^^^^  ''^"^^  i"  ''"  commrpi^pert; 
i  kfiow  th«t  7^/= '■  t  ^^^  women  in  other  States  do  not  p<lses^ 
1  Jmow  that  this  le  a  tremendous  advantage  to  the  women  of  thes<^ 
community-property  States.  women  or  tnese 

It  seems  to  me  it  would  be  far  wiser  and  more  progressive  to  uree 
thc«e  States  that  have  no  community  property  lawfto  enaol  S 
ratiber  than  to  discourage  and  handi^p^  those  that  have  ^ 

women  a^nrchndren%^Y**'  *^*  T  ^^^  """"g**  *«  Pr»t«=t  their 
women  and  children?    Yes;  I  realize  it  is  a  matter  of  dollars  aii<l 

cents ;  taxes  will  be  reduced.  But  there  are  some  thLgs  w!rth  m J^t 
than  dollars  and  cents,  and  this  feeling  of  real  parturrsWo  ^b^ 
know  edge  of  protection  and  security  to  the  home  EmongVosL 
If  then  this  property  is  the  woman's  in  fact,  let  her  carry  all  the 
duties  and  take  upon  herself  the  burdens  that'go  wfthTt  ^Ir  com 
munity-property  States  we  do  according  to  lawfwkhout  subteS^ 
and  above  board,  what  is  done  in  other  Spates  to  beat  the  law  fv 
transfer  of  property,  false  sales  and  evasions.  ^ 

ment  Tthis  le  jStion."^"^'  "^  ^'''^'^  '^^^^''^^  ^  ^he  enact- 
Thank  you  very  much,  gentlemen. 

STATEMENT  OF  HON.  BUEY  J.  WILSON,  A  EEPBESENTATIVE  IW 
CONGBESS  FBOM  THE  STATE  OF  iSw^ 

Mr.  Wilson.  Mr.  Chairman  and  gentlemen  of  the  committee  I  an 
preciate  the  privilege  of  appearing  before  the  commiXe  and  havX 
the  opportunity  of  submitting  L  behalf  of  iny  coUea^es  S 
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Louisiana  a  joint  statement  in  opposition  to  H.R.  8396,  havinc  for 
Its   purpose   the   taxation   of  conimunitv-proijertv   incomes    "xhis 

nZlvtv"*?""'  *^n  Y'^r^  rt  ^'*<^  •"  States  iith  communify! 
property  laws  shall  be  denied  the  right  of  filing  separate  returns, 

of  property^"  *"°*J'"°«°te>  8***6  laws  regarding  the  ownership 

A&,.^*w*  °(,I^."'siana  with  seven  other  States,  namelv,  Texas, 
Arizona,  New  Mexico,  Idaho,  Nevada,  Washington,  and  Ca  ifornia 

JnTrr.lT""'*/"?''"^!:*^  laws  wherein  the  wife  is'a  partner  in  the 
community  and  is  vested  with  real  ownership  of  one-half  of  all 
the  community  property  and  income  therefrom,  and,  accordinfflv. 

TKfc*„^P.\  f  ■'**"'■  T  *"?'>''  '"*=«»"«  °n  one-half  of  the  property 
wL  1  •  ^^  '?  Louisiana  many  years  prior  to  any  legislation 
levying  the  income  taxes,  and  is  still  the  law:  ^ 

Congress  has  previously  attempted  to  set  aside  the  constitutional 
rt! iJf.  K  *»,''P*y«'^.  ;n  these  community-property  States  by  forcing 
\hl  «nn«™i'""**'^***  *"  ^^  one  income-tax  return;  however,  due  to 
the  apparent  unfairness,  these  efforts  proved  futile.  This  right  of 
the  husband  and  wife  to  make  separate  return  of  communitf-part- 
nership  income  has  been  attacked  in  court ;  in  fact,  carried  to  the 

SwH  ^r^"-  t'^^Y'^'i'^  f'^'^^'  "i*  th«  result'thatlhat  court 
sustained  the  rights  of  husband  and  wife  in  community  partnership 
to  report  separate  returns.    So  the  question  is  not  new.  ^ 

We  will  not  attempt  to  discuss  the  constitutional  aspect  of  the 
SnoL  K  *  '^  '■^''^'*°  *^f  *^'^  ^"^  ^^^  ''bly  presented  by  eminent 
jSSSirr'  ""  "'"  '"^  "  ''"'^  ''^"*  '^'  ^"^"'ty  o'f  the  pro- 

First.  It  is  a  discrimination  against  State  rights,  as  it  is  an  at- 
tempt to  force  the  husband  and  wife  in  Louisiana,  'who,  under  our 
local  law,  are  in  fact  real  partners,  to  report  all  the  community-part- 
nerehip  mcome  in  the  name  of  the  husband  alone,  when,  as  a  matter 
of  law  and  fact,  the  husband  owns  only  one-half  of  the  community 
Thpr'^t^nl  IS  merely  the  managing  partner  of  his  wife's  half. 
Ihere  is  no  question  about  the  definite  ownership  of  community  Droo- 
^  I "  jL*?**  '"''°™®  therefrom  in  the  State  of  Louisiana,  as  the  wife 
IS  the  distinct  owner  of  one  half  and  the  husband  the  other  half. 
Second.  This  will  not  produce  uniformity,  but,  on  the  contrary, 

Tri^^t"^  ^.'*'''="?"'?,^"^*'°'\^"'^'*"'»  «nd  other  community-' 
property  States,  and  will  ignore  the  fundamental  law  of  our  State 

by  treating  what,  m  Louisiana,  is  in  substance  a  partnership  created 
f/w  «T;t«  Tk""^  from  voluntary  partnerships  in  every  common- 
law  State.  The  proposed  bill  requires  the  husband,  who  is  analo- 
gous to  a  managing  partner  at  common  law  to  include  in  his  indi- 
vidual income-tax  return,  not  only  his  share  of  the  partnership  in- 
come but  the  share  which  belongs  to  his  wife  as  a  partner  in  a  com- 
munity partnerehip  This  means  that  for  taxation  purposes  the 
community  partnership  in  eight  States  is  to  be  treated  differently 
from  ordmarjr  partnerships  in  the  common-law  States  of  the  Union 
notwithstanding  the  fact  that  the  community  partnership  is  com- 
pelled by  law  m  Louisiana,  while  in  the  common-law  States  it  can 
be  effected  through  agreements. 

.  J*'T"-^°.''°?^""i*I'P'""P^'"*y  ®*^*««  ^^^  husband  is  the  manager 
and  administrator  of  this  partnership,  and  this  bill  proposes,  not- 
withstanding lack  of  ownership,  to  tax  the  spouse  on  the  entire  com- 
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Tn'^immon'kw'sH^T,!'  ^^'  ''"''""'^  '^  admittedly  not  the  owner. 
;rq=Ty  S  l^af ren-uSHS^i^  CtSll^  T 

Ztar£r™rV':rtt;r^  ^'^^  '''"''''''''  ^"^^  '^^^^^  ^^ 

.   Fourth.  It  also  interferes  with  the  legal  business  set-ups  prescrib- 

ng  reports  that  are  not  in  keeping  with  the  State  laws,  and,*furtTer 

It  does  not  involve  a  great  amount  of  increased  revenue.  ' 

is  Doi^ihi  «nr/t^if^  *'*  ^^^-  ^^SisM'o?  to  obtain  all  the  income  that 
IS  possible  and  at  the  same  time  enact  laws  that  will  be  fair  and  nni 

prices tr"''^^'^'^  "'^H'^  ""I"*'*  disregTri  Statf^Td" 
practices  then  it  would  appear  to  us  that  one  return  from  the  head  of 

penalZ  8^  St^l  ®*'*?-  °^  ^^^  U"^'""  ^'^""'^  be  established  and  not 
t^h^  oth!r  dn  «w  ^^  *  discnmmatory  bill  which  does  not  apply  to 
the  other  40  States.    As  it  is  now,  there  are  those  States  with  com 
moil  laws  where  many  separate  returns  are  filed  due  Ss  from  on^ 
rCns.  "'  *"'  '^'  ^'"^  P^'P"^^  '^^  permi^ing^p^rate 

If  it  is  the  desire  of  Congress  to  go  into  this  matter  in  a  thorough 
and  equitable  way,  it  would  appear  to  us  that  a  law  compeCone 
spouse  to  file  one  return  for  both  in  every  State  of  the  Un'on  wou?d 
be  along  more  equitable  lines-but  even  in  this  the  husband!  and 
pe""nrt?rtT„lT*'  *"  di-riminated  againstt^^ror^f'sin^g^^ 
Ko^Tbm,  "'°"''  "^  *'''"'  **'"  provisions  of  Oie 

We  appreciate  very  much  the  attention  the  committee  is  ffivin?  thici 
matter  and  we  realize  that  the  question  is  hi^^  Sni?aY  and  I 
very  much  misunderstood  by  thole  not  familia?  w^th  it  i  ha^ tn 
evidenced  before,  and,  therefore,  respectfully  request  th^tTm^ 
careful  consideration  be  given  our  plea  as  it  would  bfa  great  in^^ 
face  to  citizens  of  our  State  to  have'^this  law  adopted  anfdisreXd 
pur  community  property  laws  and  compel  one  spouse  to  parin 
income  on  property  that  he  does  not  legally  own.  ^^ 

J.  O.  Fernandez,  Member  of  Congress,  First  Congres- 
sional District;  Paul  H.  Maloney,  Member  of  Con- 
gress Second  Congressional  District;  Numa  F. 
Montet    Member  of  Congress,  Third  Congressional 

^.^.r/h  '/"^"  ^-  Sf"l^'"'  ^^'^^'^  o*  Congress, 
I'ourth    Congressional    District;    Eiley   J    WiIsmi 

nZ^T  n  ^""^^";/^l*'»  CongressiLal'DS^; 
Bene  L.  DeEouen,  Member  of  Congress,  Seventh 
Congressional  District;  Cleveland  Dear,  Member  of 
Congress,  Eighth  Congressional  District;  J.  Y.  San- 

feicf ""         "*    ^*'"^''''    ^'^^    Congre^io^ 

OF  TWT  wf vc  ^Ji^lJI^^^  ^^  T^AS  AND  A  MEMBEB 
OF  THE  WAYS  AND  MEANS  COMMITTEE  .u^mjjjia. 

Mr  Chairman  and  members  of  the  subcommittee   vou  eentlemAn 

TreadwaTbTlf  ;hi>h  Z  'Y\r^%^''  legislatio^'S^S^^^ 
ireadway  bill,  which  effects  those  States  having  community-prop- 
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erty  laws,  and  briefly  I  wish  to  call  your  attention  to  some  pertinent 
facts.  Pursuant  to  House  Resolution  183,  passed  June  9,  1933,  a 
subcommittee  was  appointed  to  consider  means  of  improving  and 
simplifying  the  laws  with  reference  to  preventing  the  evasion  and 
avoidance  of  the  internal-revenue  laws.  That  committee  was  com- 
posed of  the  following  members  of  the  Ways  and  Means  Committee : 
bamuel  B.  Hill,  of  Washington,  chairman ;  Thomas  H.  Cullen,  of 
New  York;  Fred  M.  Vinson,  of  Kentucky;  Jere  Cooper,  of  Ten- 
nessee; Allen  T.  Treadway,  of  Massachusetts;  Frank  Crowther,  of 
New  York,  and  James  A.  Frear,  of  Wisconsin.  That  committee 
made  an  exhaustive  study  of  the  tax  question  and  submitted  their 
report  and  are  to  be  congratulated  therefor.  That  committee  made 
no  recommendation  as  to  "community-property  income."  That 
committee  made  the  following  report  on  that  question  or  propo- 
sition :  ^ 

The  income-tax  situation  existing  in  8  States  of  the  Union  having  com- 
munity-property laws  has  been  carefully  considered.  No  recommendation  in 
regard  thereto  is  made  by  your  subcommittee  in  view  of  the  legal  difficulties 
involved. 

That  was  an  able  subcommittee,  and  they  realized  that  there  were 
"1^1  difficulties  involved." 

When  the  Ways  and  Means  Committee  convened  on  the  first  Mon- 
day in  December  last  to  consider  the  report  of  the  subcommittee 
and  to  frame  a  revenue  bill,  there  was  an  attempt  to  write  into  said 
bill  a  provision,  the  effect  of  which  was  to  change  the  law  so  as  to 
affect  the  8  community-property  States,  and  on  my  motion  it  was 
toally  stricken  from  the  revenue  bill.  During  the  course  of  the 
hearings  on  that  bill  there  was  incorporated  into  that  record  by 
various  members  of  the  committee  decisions  of  the  Supreme  Court 
bearing  upon  that  question.  Those  decisions  were  as  follows :  Poe  v 
Seaborn,  a  Washington  case,  found  in  282  United  States  Reports.* 
Also  the  following  cases :  Eoeper  v.  The  Tax  Commission  of  Wis- 
consin (284  U.S.  208) ;  KnowUon  v.  Mooi^e  (178  U.S.  41,  77),  a  Texas 
??®a'  ^^P^^^^  Collector  of  Internal  Revenue,  v.  Bacon  (vol.  282 
U.S.  Supreme  Court  Reports,  p.  122),  and  cases  therein  cited;  a 
Laliforma  case,  United  States  v.  Malcom.  (282  U.S.  792).  It  is  not 
necessary  to  mention  other  cases  cited  during  the  hearings  of  the 
full  committee  on  the  revenue  bill,  but  I  do  wish  to  reiterate  that 
the  able  subcommittee  made  no  recommendation  on  account  of  the 
legal  difficulties  involved,"  and  the  final  action  of  the  full  commit- 
tee did  not  include  the  community-property  question  in  the  revenue 
bill.  The  hearings  before  this  honorable  subcommittee  have  been 
extensive,  and  all  of  the  points,  legal  and  otherwise,  have  been 
covered  by  able  witnesses. 

Under  our  dual  form  of  government  each  State  has  the  right  and 
the  authority  to  fix  its  own  laws  and  its  own  property  rights,  and 
these  laws  and  these  property  rights  will  not  be  disturbed  by  the 
Supreme  Court  of  the  United  States  provided  thev  do  not  conflict 
with  the  Constitution  of  the  United  States,  which  is'the  supreme  law 
of  our  land.  These  decisions  may  go  over  the  heads  of  some  folks 
who  do  not  have  proper  reverence  for  our  Constitution  and  our 
laws.  If  this  Congress  should  pass  a  bill  interfering  with  the  right 
of  eight  sovereign  States  of  this  Union  to  fix  their  own  property 
rights  when  those  rights  are  not  in  conflict  with  the  Constitution 


of  the  United  States,  then  I  have  no  doubt  but  what  the  Supreme 
Court  of  the  United  States  will  write  such  doubting  Thomases  an- 
other letter  in  addition  to  those  which  I  have  given. 

I  am  aware  that  to  the  person  who  has  not  given  study  to  this 
very  important  problem  that  at  first  blush  it  might  occur  to  him 
that  the  community-property  States  have  some  advantages  over 
those  fetates  which  do  not  have  community-property  laws.  However 
when  you  take  into  consideration  the  fact  that  the  laws  in  the  com- 
munity-property States  absolutely  fix  the  status  of  communitv- 
property  rights  between  the  husband  and  the  wife  and  that  they 
have  little  opportunity  or  power  by  subterfuge  to  escape  their  just 
proportion  of  taxation,  and  when  you  consider  the  different  laws 
of  the  40  States  which  are  not  community-property  States,  and 
the  powers  and  possibilities  which  the  citizens  of  those  States  have 
under  their  own  peculiar  laws  for  tax  evasion,  it  occurs  to  me  that 
the  eight  community-property  States  would  be  at  a  disadvantage  if 
denied  their  rights  under  their  own  constitution  and  laws.  A  few 
^  of  these  evasions  are  accomplished  through  transfers  of  properties 
from  husband  to  wife  or  wife  to  husband,  by  allocations  of  charitable 
gifts,  by  exchanges  of  security  holdings,  and  by  trusts,  voluntarily 
created.  These  evasions  are  more  difficult  in  Texas  and  at  least 
some  of  the  other  community-property  States  because  of  stringent 
legal  restrictions  fixed  by  statutes  of  these  States. 

Mr.  Shallenberger.  Mr.  Lemke,  of  North  Dakota,  wants  to  make 
a  short  statement.    Mr.  Lemke,  we  shall  be  glad  to  hear  you. 

STATEMENT  OF  HON.  WILLIAM  LEMKE,  A  REPRESENTATIVE  IM 
CONGRESS  EROM  THE  STATE  OF  NORTH  DAKOTA 

Mr.  Lemke.  Mr.  Chairman  and  gentlemen  of  the  committee,  for 
the  record,  I  am  a  Member  of  Congress  at  large  from  North  Dakota, 
otherwise  occupied  as  attorney  at  law. 

Mr.  Cochran.  Mr.  Lemke,  is  it  not  a  fact  that  you  were  attorney 
general  of  the  State  of  North  Dakota  ? 

.       v^^u  ^^1^^^-  ^^^'  ^  ^^^^  ^^^  attorney  general  of  the  State  of 
^      JN  orth  Dakota.    I  have  been  interested  in  the  agricultural  movements 

^^  u  ^  XT  ^*^  ^^®  ^^^  connected  with  every  agricultural  movement 
in  the  Northwest  m  times  past,  and  at  one  time  was  a  member  of 
the  national  executive  committee  of  the  Nonpartisan  League,  that 
had  a  large  membership  in  13  States. 

Mr.  Shallenberger.  We  are  glad  to  hear  from  you  on  this  bill, 
Mr.  Lemke.  ' 

Mr.  Lemke.  I  wish  to  state  first  that  I  am  not  opposed  to  the 
community-property  law.  I  think  that  women  have  the  same  rights 
to  hold  property  as  have  men. 

I  do  not  believe,  however,  that  this  should  be  used  by  the  States 
and  by  the  inhabitants  of  the  States  that  have  the  law  as  a  means 
to  dodge  taxes  and  thereby  have  their  just  share  or  burden  of  the 
taxes  carried  by  the  families  of  other  States. 

The  question  of  the  constitutionality  of  the  proposed  legislation 
here  under  consideration  has  been  brought  up,  but  I  am  perfectly 
willing  to  trust  the  Supreme  Court  of  the  United  States  with  that 
question  and  I  am  confident  that  that  Court  will  not  permit  these 
eight  States  that  have  these  community-property  laws  to  escape 
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Ui«r  just  burden  of  taxation  by  setting  up  a  constitutional  objec- 
tion. Because  the  greater  purpose  of  our  Constitution  and  the  de- 
«  ^w"*  our  Supreme  Court,  I  think,  has  been  that  all  people  under 
similar  conditions  be  treated  equally. 

s«tUfi5MV**ll''°*'^^^*="'*  *•»"*  P**^  «f  tl»e  bill,  because  I  am 
satisfied  that  if  there  is  any  question  of  constitutionality  in  it,  the 

Zin 'J^*K  °  '"■"'  /■•»""  K  ^^°"^^  ^""^  '•«'»°^«  that  barrier  and  come 
tiril  1*^  question  of  just  taxation  and  equal  taxation  of  all  of 
the  people,  wherever  they  live. 

*T.H  TitTl^A  '*"^"  \^L*  *''™i^y  "^"ig  '"  California  as  husband 
and  wife  and  raising  children,  should  be  allowed  to  so  manioulate 

Sfkota  ^  "*  circumstances  living  in  North 

I  have  received  briefs  on  this  subject  from  attorneys  general  and 
othei|  m  States  where  they  have  the  community-propfrty  svstem 
""d  I  want  to  say  to  their  credit,  when  I  brought  up  tLf^ 
and  asked  them  whether  their  pe<;ple  wished  t^^dodge  their  j^t 
proportion  of  taxes  they  denied^  that  that  was  their  object  B^t 
hi  ^^\^^  that  they  believed  in  the  community-propertv  law 
And  so  do  1.  But  I  am  satisfied  that  this  propesed  billTan X* 
chanpd.in  5  minutes  so  that  they  cannot  dod|e  theKes  ^ 

*^  fk  '®c,T.  ^  "^  interested  in.  That  is  what  the  people  in 
the  other  States  are  interested  in,  outside  of  these  eight  Itates  I 
am  sure  that  when  it  comes  down  to  the  point  of  puttifig  all  camou- 
flage and  pretense  aside,  the  people  themselvesi-not  the  r  official 

sTv"rin&  ^I^'P^'-r  th^iV/^^'^y?'.*"'*  *he  people  tern- 
selves— in  those  States  will  not  ask  that  privilege.    Intact   T  think- 

they  have  dodg;ed  their  just  proportion  o/taxes  fong  enough     There 

I  thank  you,  gentlemen. 

Mr.  Hill.  I  should  like  to  ask  you  a  question     Mr  T^mlrp   vr.i, 
used  the  expression  "  dodging  tax^."       ^"^"*'"-    ^^-  ^n^^e,  you 
Mr.  Lemke.  Yes. 

h^'S^iff^  '^  ^^  expression,  «  manipulations  between  hus- 

Xortion:ftax"s~'"'*^-P'"P^'"^  ^'^"^  *«  ^^^^  «^-  i"^ 
Mr.  Lemkii.  Yes, 

Mr.  Hill.  You  recognize,  do  you  not,  that  in  all  of  these  ei^ht 
community-property  States,  the  system  o'f  community  proSy  was 

before  there  was  any  income-tax  legislation  on  the  Feder^  statute 

fh^^l*^"^^'  ^^'  t)ut  what  has  that  to  do  with  it?  I  also  realize 
that  they  pay  about  $50,000,000  less  in  taxes  because  of  tha? 
system,  and  I  am  sure  that  those  families  themselvesTf  they  were 

af of  The'iiwd  ZZir'  "^f^"^  'I  '^'^^  ^^^"^^  perhTps'n'ot 
taxes    ^^^"^    ^"""^^  ^  ^^^g  to  pay  their  just  proportion  of  the 

Mr.  HiLi.  You  understand  that  they  are  relieved  of  $50,000  000 
of  taxes.    Of  course,  you  got  that  impression  from  statements^  or 
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estimates  presented  heretofore  to  this  committee  by  Mr.  Parker 
who  is  the  chief  of  staff  of  the  Joint  Committee  on  Internal  Revenue 
Taxation. 
Mr.  Lemke.  Yes;  largely. 

Mr.  Hill.  Mr.  Parker  has  since  that  time  revised  that  estimate 
downward  to  about  $20,000,000  or  $18,000,000,  as  I  recall  it. 

The  expression,  dodging  taxes,  is  rather  a  harsh  term  to  be  applied, 
m  view  of  the  f a<jt  that  these  community-property  systems  were  in 
force  long  years  before  there  was  any  income-tax  law  on  the  statute 
books  of  the  Federal  Government.  Certainly  you  would  not  contend 
that  they  adopted  these  community-property  systems  for  the  purpose 
of  evading  taxes  or  dodging  taxes,  as  you  call  it,  because  there  was 
not  any  occasion  for  anything  like  that  at  the  time  these  systems  were 
adopted;  there  was  no  such  tax  to  dodge. 

Mr.  Lemke.  But  they  are  undoubtedly  doing  it,  or  else  this  ques- 
tion would  not  be  up.    Whenever  you  get  out  from  paying  your  just 
proportion  of  taxes,  in  comparison  with  people  in  similar  situations, 
1^     you  are  dodging  your  taxes. 

Mr.  Hill  Let  us  see  about  that.  These  eight  States  are  sovereign 
htates  of  the  Union,  just  the  same  as  the  noncommunity-property 
btates  are  sovereign  States.  How  can  you  say  that  these  8  States, 
adopting  a  certain  system  of  property  laws,  are  dodging  taxes,  while 
the  40  other  States,  who  have  the  same  opportunity  to  enact  property 
laws  are  not  dodging  taxes? 

Mr.  Lemke.  You  are  confusing  the  issue,  I  am  afraid.  I  am  not 
saying  that  those  States  intended  to  do  that,  or  that  that  was  their 
object  when  they  passed  these  community-property  laws.  I  stated 
a  moment  ago  that  I  believe  in  that  principle.  But  the  result  is  that 
the  inhabitants  there  are  paying  less  in  taxes,  and  therefore  are 
dodging  by  that  much  their  just  proportion  of  the  taxes,  whether  it 
is  $50,000,000  or  $18,000,000.  They  are  not  contributing  their  just 
proportion  of  taxes,  living  under  similar  conditions  of  other  families 
elsewhere. 

Whatever  the  object  was  of  the  community-property  law — and 
.  I  think  it  was  laudable— the  time  has  come  when  they  should  not  be 
^  here  fighting  this  law  which  has  for  its  object  the  equal  taxation  of 
its  citizens  with  others. 

Mr.  Hill.  If  they  are  paying  taxes  according  to  ownership  of  in- 
comes in  those  States  as  determined  by  those  States,  you  could  hardly 
say  that  they  are  dodging  taxes? 

Mr.  Lemke  This  is  a  Federal  question,  not  a  State  question. 
Under  the  Federal  law  they  are  dodging  taxes  whenever  they  do  not 
pay  them  m  equal  amounts  under  similar  situations  with  \he  rest 
of  us. 

I  am  sure  the  Congressman  would  not  object  to  paying  the  same 
amount  of  tax,  if  he  has  the  same  income,  as  I  do.  I  am  talking 
about  Federal  taxes.  We  are  all  partaking  equally  of  the  protec- 
tion that  the  Federal  Government  gives  us  and  the  benefits  that 
extend  to  us.  Therefore,  I  think  that  under  similar  conditions  if  you 
are  able  to  do  so,  you  ought  to  pay  the  same  tax  as  I  do,  or,  con- 
versely^ ought  to  pay  the  same  tax  as  you  do. 

Mr.  Hill.  Let  me  ask  you  this  question:  What  justification  is 
there  for  demanding  that  these  8  States  change  the  basis  of  their 
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ownership  of  property  as  a  basis  for  tax  payments,  instead  of  having 
tHe  other  40  htates  change  their  basis  of  ownership  of  property  as  a 
basis  for  the  parment  of  taxes?  ^    i      j 

Mr  Lemke.  1  am  agreed  with  you  that  there  is  no  justification 
except  this:  I  am  satisfied  that  a  law  can  be  drafted  that  does  not 
require  that  and  that  this  committee,  if  it  gets  down  to  business,  can 
do  it  m  10  or  15  minutes.  ' 

Mr.  Hill.  Will  you  suggest  to  us  what  that  ought  to  be? 

Mr.  iiEMKE.  Ihat  law  would  tax,  according  to  the  family  relation- 
ship  the  joint  property  of  those  who  live  as  husband  and  wife  or 
families  together. 

Mr.  Hill.  That  would  not  be  confined  to  the  eight  community- 
property  States,  would  it?  By 

Mr.  Lemke  No;  but  it  would  hit  those  eight  States  with  the  rest. 
Mr.  Mill.  And  it  would  hit  the  other  40  non-community-property 
otates,  would  it  not  ? 
Mr.  Lemke.  Yes;  and  it  should. 

'  ^^:  5^^-  -^^^'  ^^-  L^'nke,  that  is  not  the  proposition  here ;  that 
is  not  the  proposal  here  that  we  are  considering.  That  is  the  pro- 
posal that  the  Secretary  of  the  Treasury  made  to  this  committee 
when  we  were  discussing  the  general  revenue  bill.  So  that  if  you 
are  going  to  make  it  uniform  you  ought  to  make  it  apply  to  the 
family  relationships  in  all  the  48  States  and  not  confine  it  to  families 
m  only  8  of  the  48  States. 

Mr.  Lemke.  I  am  willing  to  admit  that,  and  that  would  be  my 
way  of  handling  it.  As  a  matter  of  fact,  when  this  bill  came  up  on 
the  floor  we  were  told  that  it  would  be  taken  care  of  in  another 
bill.     Why  the  committee  has  not  done  that,  I  do  not  know.    I 

tS    ^^^^  ^^  ^^^^  ^^^^  ^^^  *^®  committee  can  and  ought  to  do  it. 

Mr.  Hill.  That  proposition  was  before  our  committee  in  the  gen- 
eral revenue  bill  and  was  submitted  to  the  committee  by  me  Is  a 
substitute  for  this  particular  character  of  legislation  now  proposed. 
Many  of  the  members  of  the  committee  who  are  supporting  the  leois- 
lation  now  before  the  committee  voted  against  that  proposal,  so  that 
it  went  out. 

It  rathex  indicated  to  me  that  it  is  not  uniformity  in  the  payment 
of  taxes  that  they  want,  but  that  they  want  simply  to  put  the  eight 
community.property  States  in  a  strait-jacket  and  make  taxes  pay- 
able according  to  the  family  income ;  whereas  in  the  other  40  non- 
community-property  States  they  propose  to  let  the  wife  and  the 
husband  hie  separate  returns  according  to  their  ownership  of  income. 
Ihat  IS  exactly  the  situation  we  have  here.  I  believe  from  what 
you  say  that  you  do  not  subscribe  to  that  kind  of  proposal 

Mr.  Lemke  I  would  suggest  that  I  am  in  favor  of  uniformity 
of  taxation ;  that  each  family,  wherever  they  live,  be  treated  alike. 
It  seems  to  me  that  the  committee  could  very  readily  bring  out  such 

Of  course  I  realize,  as  you  realize,  that  I  cannot  be  and  have 
not  always  been  very  successful  in  enforcing  my  own  individual  ideas 
m  the  matter  of  legislation.  When  I  prepare  a  bill  that  I  think  is 
perfect,  the  committee  may  alter  or  change  it.    That  is  their  privi- 

•f^%  Bri^!^  ™?  '^^^.'"'^  ^h  '^^  «^y  ^^i^^'  as  a  rule  they  spoil 
It.  ±5ut  the  fact  remains  that  they  have  the  right  to  change  it  That 
IS  our  system  of  government.    We  must  all  give  and  take 
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As  I  say,  I  am  not  here  to  ask  that  the  community  laws  be 
changed.  I  think  the  wife  should  have  her  share  of  interest  in 
the  husband's  property.  But  I  feel  that  they  should  be  taxed  alike, 
whether  they  live  m  a  community-property  State  or  another,  so  far 
as  J^edera]  taxes  are  concerned. 

j.J^\^\^'  ^%  ^  gather  it  from  your  statement  you  believe  that 
that  should  apply  to  the  entire  48  States  and  not  simply  to  8  States 
of  the  Union. 

Mr.  Lem^e.  It  should  apply  to  all.  No  State  should  be  allowed 
to  say  that  their  families  shall  pay  less,  under  the  same  conditions, 
than  any  other.  It  should  apply  to  all  of  them.  Justice  would 
demand  that. 

Mr.  Hill.  Certainly  that  proposition  is  a  fair  one.  There  is  not 
any  question  about  that.  If  you  make  it  applicable  to  the  family 
incomes  in  the  48  States,  that  is  fair.  But  when  you  say  that  in 
«  ot  these  fetates  that  happen  to  have  the  community-property  sys- 
tem you  must  place  the  joint  income  of  the  family  in  one  return 
and  pay  taxes  upon  it  while  at  the  same  time  permitting  the  family 
income  m  the  other  40  non-community-property  States  to  be  divided 
according  to  ownership  between  the  husband  and  wife,  then  you 
are  not  getting  the  uniformity  that  you  have  advocated  here 

Mr  Lemke  That  is  correct.  Since  this  question  has  arisen,  let 
me  ask  you  this:  Could  you  not,  by  a  very  few  words,  make  this 
Jaw  applicable  to  all  of  the  family  incomes  of  the  Nation,  and  set 
that  uniformity?  *= 

Mr.  Hill.  You  can  do  that  so  far  as  Congress  is  concerned,  if  the 
committee  would  do  it.  But  they  do  not  propose  to  do  that  thing. 
I  think  it  would  be  fair.  ^ 

I  think  there  is  serious  question  about  the  legality  of  it  lust  as  I 
do  about  the  legality  of  this  proposed  legislation.  But  that  question 
aside,  certainly  your  proposition  is  a  fair  one  and  I  cannot  see  how 
anybody  could  object  to  it  from  the  standpoint  of  fairness  and 
equity. 

But  that  is  not  what  is  proposed  in  this  legislation.  I  know  that 
you  are  a  lawyer  and  a  good  lawyer.  I  know  what  your  reputation 
is  m  the  law.  ^ 

Mr.  Lemke.  Thank  you  for  the  compliment.  My  enemies  do  not 
always  admit  that. 

Mr.  Hill.  All  of  the  40  States  that  we  call  non-community-prop- 
erty fetates  are  otherwise  designated  as  common-law  States  ^ 

rou  recognize,  of  course,  that  under  the  old  common-law  rule, 
when  a  woman  married  a  man  and  brought  property  into  that  mari ' 
tal  relationship,  that  property,  both  real  and  personal,  and  all  of 
the  income  from  it,  belonged  absolutely  to  the  husband.  In  the 
course  of  years  the  common-law  States  have  liberalized  these  laws 
so  that  the  rights  of  the  wives  have  been  recognized  as  to  property 
and  now  I  presume  in  all  of  them  the  wife  can  hold  property  in 
her  own  right,  just  as  can  the  husband,  and  the  marital  relationship 
itselt  does  not  divest  her  of  any  property  that  she  might  have  before 
marriage,  or  may  acquire  after  marriage. 

So  that  on  the  question  of  whether  you  are  dodging  taxes  or  not 
you  might  say  that  in  the  40  non-community-property  States  they 
have  manipulated  things,  if  you  want  to  use  that  word,  so  that  the 
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S  '^  that  the  husband  and  wife  can  divide  the  income  of  the 
w^^  J  if  i^^""^^^  TSP^  *>  payment  of  as  much  taxes  as  they 
returned  by  the  husband  alone. 

♦kI^  !Jn'lw^  situation  that  you  have.  The  fact  is  that  in  all  of 
whf L  ?k^^*'k '  ^^^  ^"'*'*'"^  *^^*^  *^^  ^^^^  d«  ^ake  separate  returns 
tirjroperty  ^""^  separate  incomes  based  upon  their  ownership  of 

w^f^  ^^'fu^t^'-^l*^?  '*  'f  P^«P<>sed  to  deprive  the  husband  and  the 
wife  of  that  right  to  make  separate  returns  based  upon  the  separate 

Tr' L^kV  A^^^  ^^'?^  eight  community-property  ktes. 

Mr.  l^HMTKE.  Of  course,  there  is  a  difference  there.     For  instance 

ZTZr^'  '^"  PT?f  Y.  ^^.«^.  *^^  ^"^^«^^  ^^1^«  «^<^  has  in  hfs 
own  name  is  supposed  half  of  it  to  belong  to  his  wife.    At  least 

nf^:?r^f  ^'*  /  ^""1  ^^  'M*  "^"^^  experience  with  your  commu 
mty-property  law.     I  do  not  know  how  it  is  before.     Consequently, 

^Hv  iir^  '5  ^^^  .fr.u^  ^*^*^^  "^^^^^  «^y'  "  Let  us  mak^e  it  ex-' 
actly  ahke^and  say  that  this  property  that  is  in  the  husband's  name 
is  already  being  assessed  as  the  husband's  property,  separate  and  dis- 
tinct, while  m  your  State  it  is  divided  equally."    Nevertheless    I 

nrJ?K?n?K't  Tu^^.*^'  '?^  ^  ^^]^  *h^*  thi^  committee  can  work 

If  ^  that  will  bring  about  uniformity  in  all  States. 

Mr.  Hill.  I  understand  that  your  idea  of  what  would  bring  about 
that  uniformity  would  be  legislation  that  would  apply  to  all  of  the 
48  htates,  so  that  the  family  income  in  each  of  the  48  States  would  be 
assessed  in  one  lump  sum  for  taxation  purposes. 

Mr.  Lemke.  It  seems  to  me  that  would  be  better. 

Mr.  Cochran.  By  family  income,  would  you  include  the  income 

ii?^^^^  ^h"^!'®'^'  or  just  the  income  of  the  husband  and  wife? 

Mr.  Hill.  I  had  in  mind  the  husband  and  wife. 

Mr.  Lemke.  That  is  the  question  here,  is  it  not— the  question  of 
the  husband  and  wife? 

uro^'^T?^^'  ^u^T^^  "^^l^^  community  property  means  specifically, 
yes.    That  is  all  I  have  to  ask,  Mr.  Lemke. 

Mr.  CocHBAN.  Mr.  Lemke,  the  gentleman  from  Washington  and 
you  are  both  Members  of  Congress.  The  gentleman  from  Washing- 
ton lives  in  a  community- property  State  and  you  live  in  a  noncom- 
munity-property  State,  your  base  salarv  being  $10,000  a  year  and 
we  will  assume  now  that  neither  of  you  has  anv  other  income.  Under 
the  tax  law  of  1934  you  would  have  to  pay  upon  your  salary  $300  a 
year.  The  gentleman  from  Washington,  both  he  and  his  wife  to- 
gether,  would  pay  $80  on  his  salary. 

Can  you  reconcile  the  justness  of  that  ? 

Mr.  Hill.  Do  you  mean  a  total  of  $80? 

Mr.  Cochran.  Yes. 

Mr.  Hill.  That  certainly  does  not  comport  with  the  fact  I  do 
not  know  how  you  figure  it  out,  but  I  know  I  paid  more  taxes  than 
maT. 

Mr.  Cochran.  I  said  under  the  tax  law  of  1934.  You  have  paid 
none  yet  under  that  law.  I  take  my  figures  from  a  copy  of  the  tax 
law  of  1934  and  I  know  they  are  absolutely  correct. 

Mr.  Hill.  I  am  not  questioning  your  calculation.  The  only  thing 
1  have  m  mind  is  this:  I  remember  that  my  tax  payment  for  last 
year  was  something  over  $300  for  both  myself  and  my  wife 
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.^.^^k£^™^^'  ^^^^  ^^  ^^^^^  the  1933  tax  law  now  superseded  bv 
the  1934  tax  law.  "^ 

Mr.  Frear.  And  at  that  time  Mr.  Cochran  and  I  paid  $480  on  the 
same  salary. 

Mr  Lemke.  My  answer  to  that  is  that  that  looks  absolutely  unjust 
and  should  be  remedied  and  I  hope  this  committee  will  do  that  before 
it  gets  through. 

It  seems  to  me  that  you  can  give  other  instances,  just  as  fflarinff, 
to  show  the  injustice  of  this  system.  While  in  my  own  case  I  ^ 
not  complaining  of  it,  at  the  same  time  I  am  representing,  as  we  all 
are,  not  only  my  own  and  your  own  districts,  but  all  the  people  of 
the  Nation.  I  feel  that  there  should  be  equality,  especially  in  the 
levying  of  Federa  taxes,  upon  all  the  people  in  similar  situations, 
1  do  not  think  anybody  can  object  to  that. 

Mr.  CocHR^  I  want  to  add  to  the  observation  made  by  the  gen- 
tleman from  Washington  as  to  the  amount  of  the  tax  payable  on  a 
Congressman's  salary,  that  I  did  not  include  the  normal  tax,  because 

Mr  Frear.  The  bill  that  is  before  us— and  not  some  bill  that  has 
been  before  us  heretofore  but  the  bill  that  is  now  before  us-is  H.R. 
8396,  introduced  by  Mr.  Treadway.    It  says : 

That  for  the  purpose  of  determining  the  income-tax  liability  of  anv  indlvidnal 
during  any  taxable  year  beginning  after  December  31  1933  proiirtv  of  a 
rnarUa  coiZnn"//^  1?^//  ^  considered  as  the  property  of  and'^'Se  If  1 
Sl^n  ^^^"^"^ity  Shall  be  considered  as  the  income  of,  the  spouse  who  has 
the  management  and  control  thereof  under  the  law  of  the  jurisSon  in  which 
the  marital  community  exists,  and  such  spouse  shall  alonrbeentitl^ 
deductions  and  credits  allowed  under  thrinternal-reveniL  Lws  whicA  am 
properly  allocable  to  such  property  or  income.  ^*^^*^°"e  laws,  wnich  are 

n.  Jf^^  ?u  ^P""?,,"^^  ^^^^  language  "who  has  the  management  and 
control  thereof  "is  to  compel  a  joint  return.  But  where  the  wife  has 
an  independent  income  which  she  receives  from  some  other  source, 
?ni!.  T^K  ^^^  i^^sband  or  through  this  community  property,  of 
course,  she  has  independent  rights  thereto.  That  is  her  estate. 
^  JNow,  Wisconsin,  under  a  decision  which  has  been  quoted  here 
frequently,  included  the  wife's  separate  income,  which  she  got  from 
other  ^sources  than  the  husband,  and  the  Supreme  Court  of  the 
United   States  held   that  that   could   not   be   done,   although   the 

^ff^T^j  ^.'''^'i?i^^^  ?^^*^  ^'^^  sustained  that.  The  Supreme  Court 
ot  the  United  States  said  that  it  could  not  be  done  because  the  wi  fe's 
separate  income  separate  from  the  income  she  got  from  her  hus- 
**^  ^^^^'.  ^^^  something  that  ought  to  be  taxable  to  her  independently. 
This  proposition  is  that  where  the  husband  has  the  management  and 
control  of  the  property  and  ordinarily  exercises  it,  there  shall  be  one 
return  and  that  is  what  we  do  in  all  of  the  other  40  States.  We 
attempt  to  do  it.    Of  course,  as  the  Treasury  reports  disclose,  it  is 

f^H  f  ^.k'"?'''^  -^  '^'"'"'''^  ^^  ^^*^^P*  ^y  husbands  to  transfer  prop- 
erty to  their  wives  so  as  to  bring  them  under  the  effect  of  the 
community  property  States. 

Mr.  Hill.  I  beg  the  gentleman's  pardon.  This  is  fixed  by  statute, 
att^mnt  Tr.""*  ^/g^^.^^^,h  y^^-  I  say,  there  was  this  fraudulent 
l^Xi  t?  ^^«*^^^^i^  ^^w  York,  to  bring  themselves  within  the 
ettect  of  the  community-property-State  laws.    That  was  their  pur- 
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KselTiTavLrirftW  "'  .*"  $^  community-property  States 
„„      .1     1  v.       .^  'aws  that  are  legitimate  but  for  Federal  tax  nur 

^  TW  W- "  '""•''"'  "  J?"*  «*"™  '"  <=''^^«  ««  provided  ^ 

Ihat  >Fwcon/»w  «Me  has  been  quoted  freauentlv  because  mv  Stnt* 
has  gone  to  the  opposite  extreme.    But  the  purpose  is  to  mlkfft 

ette  oft re^^lff  ?  ^f,"^'^^  ^"  «*  the^  inCe' aiul  wt  £ 
in"^f«t  i   '  ^'^T  f'^le  f?«-  the  payment  of  the  taxes,  instead  of  sav- 
ing that  It  may  be  divided  up  so  that  the  Federal  tax  can  be  ied.3 

S?tK:te"  Rnt*'?h^**'*  'l?',*''^  ?^  ^^"'^^'^  -^  th^  income  texS 
of  the  htate.  But  this  is  a  Federal  income  tax,  which  as  vou  sav  we 
are  all  supposed  equally  to  contribute.  '      ^       ^' 

1  do  not  care  to  discuss  the  merits  of  the  bill,  but  the  Dronositint, 

K™:  Cour?r/*?^  is  whether  or  not  rshairCXn' to 
tne  supreme  Court  to  decide  whether  this  proposal  is  constitnfinnnl 
and   ,/so,  the  husband  and  wife  shall  make  a    o  nt  return  Sen 

K  ht  llSaTd'^"*  '^^^'  ^•^•'•^  ^'^^  ^«*«  ieparate^Zd^^S 

thf  fiirtW  word?  "  Zf^ff  "^^*  ^^'''}^t'  'I''  b'"  ^l^o'^Id  contain 
1  ™r^"5r  words,     tor  the  purpose  of  the  Federal  RevemiP   A,.* 

only ''«    I  do  not  feel  there  should  be  anythinff  in  there  tht^wn^M 
fei''tt.h''^J  ^  Government  of  the  United  Ssit^^n^  to  Inter 

l^^'^LZy^l^:'''^'^  ^^'^  '"^^^  '  St2eTL*ml>^r:tl!/nTt 

^k^^lw^'  -^i.^^^^.  ^^^  *^  ^^®  gentleman  that  my  understand incr  iq 
that  that  imph cation  is  in  this  hill  T  ri^  r!^r.i  Yu-  i  ..i  •  ^  ^^ 
question  ahont  H  WK«/^  mis  Dill.  1  do  not  think  there  is  any 
quehuon  aoout  it.  What  does  it  mean?  It  does  not  mpan  fhof  ii 
shall  be  considered  the  prooertv  of  ih^  ^L  if    •  ^"^^  ^^ 

Mr.  Hill.  I  do  not  think  there  is  any  question  about  it 
Mr.  Lemke.  Do  you  not  think  fhaf  +1^  u;u    "  .  "v  "•    . 
«^;-p^«w.i     xL.     -^^;  J""  I'wi'  iiiiniv  mat  tne  bill  as  it  is  writtpn  npfc 

cludtftC"8T'°"'  *'"  """'"^^  "'^  ''PP^-  t«  ^^  48"sSteVin'! 
Mr.  Hill.  It  was  not  intended  that  way.  If  you  will  read  the  hill 
carefully  you  will  see  that  the  right  to  tax  this  in^me  under  thl 
bill  is  based  upon  management  ancf  control-not  ow^Sinh„f..«. 
agement  and  control.  It  is  sought  or  was  sought  in  the  draftin"  of 
fctTerTL^^ocZfin^dw/il  'f  ''''''  --'nunit^Vri^tt^^StT,^ 

rh"£L"I?\h\rStrtT".'^.?  n^°.  NorthTatta^iTaS 
0^  the  Sfe  if  Sf  wit  VJjf  *1«1.°*  the  income  of  the  husband  and 
^nli'pVL^;/:,}liXfC^:^''''^  -  the  husband  to 

cient'^iTd^Lt  Ws  ;£."  ""^  *^"™'''  "  *^«  ^-''-'^  h^d  suffi- 
Mr.  Hill.  Yes;  the  other  way  around.    But  it  is  intended   T  will 

frl.^7*^^'l?*l'™f,"  **^  ^^"^  ^^^'^  intended-thatit  should  be  cZ 
fined  strictly  to  the  eight  community-property  States.    So  that  "t 
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idtv  Drolertv  hwi  ''rf  ^.''"'Jf  *°  "^^^^  «'?^*  ^'^"^^  having  commu- 
nity-property laws.    That  is  the  purpose  of  this  legislation 

thJf'iSk^  h'^/  f  y  "r*^  *^n?  «"'•<'«  ^i«^  the  gentleman,  and 
e  in  1  ose'  ei^  t  St  1"/  H  '7"^  ^^^'l  «*  ^''"^'•'^^  ^^o  does  not 
word"  doZe  "-let  ?.s  n,';  ■'/l^""  have  been-yo„  do  not  like  the 
wora  aoage  ,  let  us  put  it  this  way— that  vou  have  been  wttinff 
away  from  paying  your  just  proportion  of  the  taxel    That^s  ou? 

shouhf  nof  bi         *•""  '^'  ^'""™''°  "'"  '^'^  -•*  me  that  that 
Mr.  Hill.  I  cannot  agree  with  your  premise,  in  the  first  place  be- 
cause it  ,s  a  matter  of  public  record  that  in  all  of  these  40  nonc'om 
mumty-property  S  ates,  separate  returns  are  being  made  bv  hT 
band  and  wife,  and  it  ,s  a  known  fact  that  the  property  is  bS 
divided  between  the  husband  and  wife  for  the  purpoL  of  enabl  nf 
them  to  make  separate  returns  on  incomes  fromZaHvesteS  prop? 
erty  in  order  to  keep  the  taxes  out  of  the  higher  surtax  brackets 
That  proposition  is  admitted.  »un««x  oracKets. 

<        ^^"i  ^^^'''V^e  had  a  splendid  illustration  of  it  in  the  Mitchell 

Mr.  Freak.  This  law  would  reach  that  case,  would  it  not? 

Mr.  1.EMKE.  This  law  would  reach  it.  At  least,  if  it  does  not 
I  would  suggest  an  amendment  so  that  it  would  '  I  do  noT  th"nk 
there  should  be  another  repetition  of  that  kind  of  thing 

.r.A     •tV'-  }u  *^"^  '^  ^'■?"<^  ^"  the  transfer  between  the  husband 
and  wife  for  the  purpose  of  evading  taxes  and  the  Treas,  rv  Depart- 

"oTpeZit't'Ztr'  '*'  *^^^  ^^1"'"'^  -"'  check  "uronTa^d 
perfectlv  liiViJ^o/  Z''  ^'T,  '^  I'^^*  """^  legitimate  transactions, 
perfectly  legitimate  under  the  State  laws,  whereby  a  husband  or 
a  wife  may  transfer  property  to  one  or  the  other  a^d  divfcfe  the 
ve^ed  interests  of  the  family  so  that  each  one  will  have  a  ,^rtain 
definite  proportion  of  it.  The  income  from  that  willX  sepSv 
owned  and  can  be  separately  returned  for  tax-payh^g  p^rXs  ^ 
h^^'Vh  ^""^  ^^u^  '5  the  legitimate  transactions  go,  vorwould 
.    iLThe*  others  Stes^aJe"  *"^  ^^"  ^"  '""^^  ^'^"^  ^^  ^^^'^^ 

munity  property  and  that  50  percent  of  it  belongs  tL  the  Lfea^H 
fni'^ri*  °^  ^*  ^''•'J^^  to  the  husband.  The  Stfte  fixes  th^Ltus 
and  the  husband  and  wife  have  nothing  to  do  with  it  Thev  are 
powerless  to  do  anything  about  it  ^ 

fromToVth  Dli.^''\^''^r'"'"'u/'l"*  ^  '^^'''''^^  think  the  gentleman 
irom  JMoith  Dakota  has  brought  here  a  fair  proposition     I  am  not 

ftv  of  th!  n"  '^'  iT"*T  *^*  *^^*  ''"y  more^hL  I  am  theTegd- 

a^  conce3"T°thfnh' -^l'""-  u®"V^°  ^^f  ^'  ^^^''^  -°d  eqfity 
dre  concerned,  I  think  it  is  fair  when  he  makes  it  applv  to  aU  of  the 

48  States  and  not  simply  to  the  8  States.  ^^  '  ^ 

cf."^-  ***=*"•  fet  me  ask  this  question  so  there  will  be  no  misunder 
standing  on   the  record.    The  gentleman   from  North   Dako?afs 
speaking  now  of  the  bill  before  ul?  **  '^ 

Mr.  Lemke.  Yes. 
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Mr.  Frear.  And  you  favor  that  bill  ? 

Mr  Lemke.  Yes.  I  think  that  it  is  fair.  As  I  have  stated,  I 
would  add  the  words  to  the  effect  that  it  applies  only  to  Federal 
revenue  taxation. 

Mr.  Frear.  So  as  to  identify  it  with  the  Federal  income  tax? 

Mr.  Lemke.  I  would  not  want  any  confusion  there.  Personally,  I 
want  it  understood  that  I  am  not  opposed  to  the  community  property 
law.  In  fact,  I  favor  it.  But  I  want  a  just  distribution  of  the  Fed- 
eral burden  of  taxation. 

Mr.  Hill.  As  I  understood  the  gentleman,  he  would  favor  this 
proposed  legislation  if  it  appUed  to  the  48  States  and  not  merelv 
to  the  8  States.  *^ 

Mr.  Lemke.  Yes ;  I  think  it  should  apply  to  all  equally  under  the 
same  conditions. 

I  am  very  much  obliged  to  the  committee  for  the  opportunity  of 
makmff  this  statement. 

Mr.  Shallenberger.  We  are  very  much  obliged  to  you,  Mr.  Lemke, 
for  your  very  interesting  statement. 

Let  me  say  that  Mr.  Englebright  of  California  was  present  but 
was  unable  to  remain,  and  wishes  to  be  recorded  in  opposition  to  the 

Mr.  Frear.  Mr.  Chairman,  Mr.  Stam,  attorney  for  the  committee, 
has  been  here  and  has  heard  the  arguments  of  all  the  witnesses  I 
have  heard  but  a  few  of  them.  I  suggested  to  him  yesterday  that  he 
make  some  comment  on  the  bill,  for  the  record,  inasmuch  as  he  repre- 
sents the  joint  committee. 

Let  me  say  that  those  who  come  from  community-property  States 

have  been  very  active  in  their  appearance  here  in  opposition  to  the 

bill,  and  that  is  quite  proper.     Those  from  other  States  have  not 

shown  such  a  decided  interest.     However,  I  understand  that  they 

Jtiave  been  notified  that  they  might  appear. 

Mr.  Shallenberger.  Both  by  telephone  and  by  letter. 

Mr.  Frear.  Of  course,  I  think  it  is  commendable  that  anyone  rep- 
resenting his  State  should  make  his  position  known.  For  myself 
I  am  trying  to  represent  the  State  that  has  attempted  to  reach  this 
situation.    I  should  like  to  hear  what  Mr.  Stam  has  to  say,  if  any- 

TuF'  ^a  answer  to  the  arguments  that  have  been  presented. 

Mr.  Shallenberger.  Mr.  Stam,  have  you  any  further  statement 
you  wish  to  present?  As  I  understand,  you  filed  a  statement  yester- 
dav  for  the  record. 

Mr.  Stam.  Yes.    That  was  a  brief  in  connection  with  the  direct 

lax. 

th^t*  ^^^^^^'''^"™^^*  ^  *^^^  anything  you  want  to  present  fur- 

Mr.  Stam.  Of  course,  this  question  we  think  is  a  very  close  ques- 
tion, I  mean,  you  really  cannot  say  from  the  legal  standpoint  iust 
what  the  Supreme  Court  wiU  do.  But  we  do  think  that  there  is  a 
fair  chance  that  this  particular  bill  will  be  upheld,  and  I  wanted 
just  to  call  your  attention  to  certain  statements  made  by  counsel  for 
the  opponents  of  the  bilL 
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STATEMEHT  "^  COIW  F  STAM  COTTNSEI,  JOINT  COMMITTEE  01 

INTEEWAl  REVENUE  TAXATION 

record    afl  Z%  m^  H-n?""^  /?''  '^S"^'  ^^  ^--der  to  clarify  the 
Is  that  hpnniisA  -i*  *v.„  1^    ■'^  otates.    It  is  directed  toward  them. 

gLlltuHL^'stdVSf:  *'"'  ^^  -"*^-«^  -  '^^  »>•"  " 

spouse  Who  has  the  maoTeml^  luS^ontrTthS  "^  ?'%""°""'  »''  «* 

Then  there  is  this  additional  language : 
e^^t"*  '"♦'   ."""    "*    **    ^»rt«<"'=«<»'    to    Which    the    marital    cominnnlty 

is  Xt?  ^^'  ^""^"'^"  *''''*  ^"'^  '""^^  '^^■•^^tly  »«  the  eight  States, 
Mr.  Stam.  That  is  what  we  thought. 

community  property  States— and  I  think  Mr   Mill  w^n  ^1*^ 

that  alike.  ThaTSfZ^tX;  to  he7     "''°''  '"  '""^  ^*^*"  '^^ 
ofTt"'         ""■  ^*  """"'"'  *«  ^^'  the  control  and  the  management 

M^-  t.TSTco^l^  '"^  '""^  community-property  States. 
thi?affl"teX''Sinctm'*.  ^^f  P°'"*  t^^'J  ""^^^  ««»  ^te'id^,  that 
Mr.  Stam.  I  think  that  is  right. 

of  the  wif^si^narate  nro"±v*^''ri!°^  management  and  control 
66247-34-21  P'^P*'^*^'  ^°  ^^e  community-property  States 
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the  law  does  not  confer  upon  the  husband  management  and  control 
of  that  separate  property. 

Mr.  Stam.  That  is  right. 

Mr.  Hill.  He  might  actually  have  management  and  control, 
though. 

Mr.  Stam.  He  might  have  management  and  control  by  the  wife's 
consent,  by  an  assignment  by  the  wife. 

Mr.  Shallenberoer.  Will  you  now  proceed  and  cover  those  points 
you  want  the  committee  further  to  consider  ? 

Mr.  Stam.  The  first  point  I  wanted  to  bring  out  is  the  question 
of  direct  tax.  There  has  been  some  question  as  to  whether  or  not 
the  income  tax  is  a  direct  tax  or  an  indirect  tax  after  the  sixteenth 
amendment  and  that  question  is  somewhat  important  for  this  rea- 
son :  The  Supreme  Court  has  held  uniformly  that  a  direct  tax  must 
be  based  upon  ownership  of  the  property.  Of  course,  in  the  com- 
munity-property States,  it  is  admitted  that  the  husband  owns  only 
one-halt  of  the  community  income,  the  other  half  is  vested  by  opera- 
tion of  the  State  law  in  the  wife.  I  think  the  Supreme  Court  settled 
that  question  in  Poe  v.  Seahom  and  other  cases  affecting  the  com- 
munity-property States. 

Judge  Donworth,  of  Washington,  made  the  statement  that  the 
Supreme  Court  has  uniformly  held  that  the  income  tax  is  a  direct 
tax.  I  do  not  feel  that  that  statement  is  correct,  and  I  wish  to  point 
out  that  another  opponent  of  the  bill,  an  attorney  from  Los  Angeles, 
Calif.,  whose  brief  was  filed  by  Mr.  Evans,  made  this  statement  in 
his  brief :  "  That  income  taxes  are  excise  taxes  is  not  open  to  ques- 
tion."  And  then  he  cites  a  long  list  of  cases. 

Now,  the  question  is  rather  important,  because  a  direct  tax  must 
be  based  upon  ownership,  whereas  an  excise  tax  does  not  have  to  be 
based  upon  ownership. 

•  Then  we  also  have  this  important  point.  Indirect  taxes  or  ex- 
cises are  subject  to  the  rule  of  uniformity.  Direct  taxes  are  not 
subject  to  the  rule  of  uniformity.  They  are  subject  to  the  rule  of 
apportionment.  But,  of  course,  the  sixteenth  amendment  provides 
that  income  taxes  shall  not  be  subject  to  the  rule  of  apportionment. 
Therefore,  if  you  hold  an  income  tax  is  a  direct  tax  it  is  not  subject 
to  the  rule  of  uniformity  or  to  the  rule  of  apportionment. 

On  the  other  hand,  if  you  hold  an  income  tax  is  an  indirect  tax,  it 
is  subject  to  the  rule  of  uniformity. 

I  just  wanted  to  bring  that  point  out,  because  I  think  it  is  very 
important.  Judge  Donworth  admits  that  excise  taxes  do  not  have 
to  be  based  upon  ownership  of  the  property. 

Mr.  Frear.  Was  he  supporting  this  bill? 

Mr.  Stam.  The  judge,  as  well  as  Mr.  Evans'  lawyer,  was  oppos- 
ing the  bill.  Both  attorneys  were  opposing  the  bill.  But  both  had 
different  views  on  this  question.  One  held  that  income  tax  was  a 
direct  tax  and  the  other  held  that  it  was  an  excise  tax. 

Mr.  Frear.  And  whom  did  the  judge  represent? 

Mr.  Stam.  Judge  Donworth  represented  the  State  of  Washington 
taxpayers. 

Mr.  Hill.  Would  you  mind  an  interruption  at  this  point? 

Mr.  Stam.  No. 


Mr.  Hill.  Your  contention  is  that  the  income  tax  is  an  indirect 
tax,  IS  an  excise  tax,  and  subject  to  the  rule  of  uniformity  rather 
than  being  a  direct  tax  and  subject  to  the  rule  of  apportionment? 

Mr.  feTAM.  Of  course,  it  would  not  be  subject  to  the  rule  of  ap- 
portionment  now,  because  of  the  sixteenth  amendment, 
formit^"^*        '*  '^  ^^  indirect  tax,  it  is  subject  to  the  rule  of  uni- 
Mr.  Stam.  Yes. 

Mr.  Hill.  This  legislation  proposes  that  the  income  shall  be  taxed 
to  the  owner  as  to  40  States,  and  as  to  8  States,  it  should  be  taxed  to 
the  one  having  management  and  control.  Assuming  that  it  is  an  in- 
direct tax,  does  not  it  violate  the  rule  of  uniformity  in  that  respect? 

Mr.  bTAM.  We  think  it  does  not,  because  of  the  fact  that  the 
spouses  who  are  given  the  management  and  control  by  operation  of 
btate  law  are  all  treated  alike  throughout  the  country.  In  other 
words.  If  they  are  given  management  and  control  by  operation  of 
State  law,  then  they  are  treated  alike. 

Mr.  Hill.  But  it  is  a  recognized  fact,  universally  admitted,  that 
these  eight  community-property  States  by  reason  of  the  peculiaritv 
of  that  system  of  law— the  States  conferring  a  certain  decree  of 
management  and  control  upon  one  of  the  spouses  as  to  community 
property^— m  the  other  40  States  there  is  no  such  statutory  provision 
Mr.  Stam.  That  is  true. 

Mr  Hill.  In  view  of  that  well-recognized  fact,  are  you  not  violat- 
ing the  rule  of  uniformity  when  you  frame  legislation  so  that  it 
applies  peculiarly  to  a  certain  group  of  States,  to  the  exclusion 
of  the  remaining  States  of  the  Union  ? 

Mr.  Stam  m  do  not  feel  that  you  are,  because  as  I  say  you  are 
treating  all  husbands  who  are  similarly  situated  alike.  If  the  State 
law  m  the  noncommunity-property  States  conferred  such  manage- 
ment  and  control  upon  the  husband  as  is  conferred  in  the  community- 
wouM  /ot  ^^^^^'  then  the  bill  would  apply  to  them.    Otherwise  it 

or^T^.w  '-^  ^^""^y^y  question  that  I  think  has  not  been  considered, 
and  that  is  that  the  present  law  operates  unfairly  against  the  wife 
in  the  community-property  State,  because  it  requires  her  to  include 
^J'Z  \  ^^  ^^<^omQ  from  community  property,  over  which  she  has 
not  control  or  management  and  concerning  which  the  Supreme  Court 
m  a  lexas  case  said  the  husband  treats  as  if  he  were  the  owner  It 
seems  to  me  that  that  certainly  is  an  unfair  situation. 

Thp^'aJr"^'  ?,*.h^J^  y«^  have  gone  a  little  far  in  that  statement. 
^T        ^^y^  ^t  ^^  her  property. 
Mr.  Stam.  I  know,  but 

Tex  J;  ^^i.  And  the  law  says  if  you  want  to  live  in  the  State  of 
that  n JI  '^^^  ^^^  ^^^'?"^  ^^  ^^^s-  She  voluntarily  submits  to 
the  hSnn'r-  ^^\i^  'V^'}^  ^^'  P^^P^^^^'  '^  i«  her  income,  and 
she  h^  nnft^^'.''''^  *^'  ^^'^l"*^  ^^^^^^^-  It  is  n^t  a  case  where 
has  a  r.r^  ^^'?^i^  '^^  ^'  ^  ^^^  disposition  of  the  property.    She 

Ir.  Frear.  But  that  is  only  in  case  of  fraud  or  dissipation. 
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Mr.  Stam.  But  the  court  said  in  that  Texas  case  that  the  husband 
could  deal  with  it  very  much  as  if  it  were  his  own.  And  it  seems 
unfair  to  me,  just  looking  at  it  from  that  angle,  when  a  wife  does 
not  have  any  control  or  management  of  the  property,  to  require 
her  to  pay  an  income  tax  on  it  when  somebody  else  has  the  full 
disposition  of  it. 

1  just  bring  the  point  up  because  I  do  not  believe  it  has  been 
brought  out  heretofore. 

Then  there  is  another  question.  The  opponents  of  the  bill  have 
stressed  the  point  in  the  trust  cases  cited  by  us  that  the  grantor  of 
the  trust  originally  owned  the  property,  and  that  he  retained  a 
defeasible  interest  in  the  property  after  he  created  the  trust.  They 
point  out  that  in  the  community-property  States  that  is  not  the  case, 
that  the  husband  never  did  own  the  income,  that  by  operation  of 
State  law  it  went  directly  to  the  wife. 

It  does  not  seem  to  me  this  distinction  is  very  important  when  you 
consider  that  the  control  and  management  which  the  husband  gete 
by  operation  of  law  may  be  equivalent  to  ownei*ship  of  the  property. 
Why  should  it  make  any  difference  whether  he  originally  owned  the 
property  or  not,  if  at  present  he  has  something  which  is  equivalent 
to  ownership? 

Mr.  Hill.  You  do  not  contend  that  it  is  equivalent  to  ownership, 

do  you  ? 

Mr.  Stam.  I  think  he  has  the  enjoyment  of  benefits  and  privileges 
of  such  a  substantial  nature  that  the  Supreme  Court  might  hold  that 
they  were  constituents  of  ownership. 

Mr.  Hill.  You  recognize  the  holding  of  the  courts  in  Poe  v. 
Seaborn  and  the  cases  following  it  that  the  ownership,  as  was  held 
by  the  Supreme  Court  of  the  United  States,  was  equally  in  the 
husband  and  the  wife.    So  that  point  is  settled. 

Mr.  Stam.  Legal  ownership. 

Mr.  Hill.  So  there  is  no  contention  that  this  is  equivalent  to  owner- 
ship, because  it  is  not. 

Mr.  Stam.  I  do  not  say  it  is  equivalent  to  legal  ownership.  I  say 
that  the  court  has  held  that  the  husband  does  not  have  the  legal 
ownership  under  the  State  law.  But  the  question  now  is  whether 
he  has  something  which  may  be  regarded  as  the  equivalent  of 
ownership. 

Mr.  Hill.  Management  and  control  in  a  representative  capacity  is 
not  equivalent  to  ownership,  is  it  ? 

Mr.  Stam.  Not  necessarily. 

Mr.  Hill.  And  that  is  the  capacity  in  which  he  handles  it,  in 
which  he  handles  the  estate  of  the  wife.  That  is,  he  handles  her  part 
of  the  property  in  a  representative  capacity,  not  as  the  owner,  but  as 
agent — in  a  representative  capacity. 

Mr.  Stam.  Of  course,  the  court  went  pretty  far  in  that  Texas  case 
when  it  said  that  lie  could  deal  with  it  as  if  he  were  the  owner  and 
of  course  an  ordinary  agent  cannot  do  that.  ' 

Mr.  Hill.  If  you  have  a  blanket  power  of  attorney,  vou  can  do 
that  tiling  and  still  be  acting  in  a  representative  capacity. 

Mr.  Stam.  I  do  not  think  you  can  go  as  far  as  you  can  in  the  com- 
munity-proj)erty  States.  Moreover,  in  the  case  of  a  power  of  attor- 
ney,  the  authority  is  voluntarily  given,  whereas  in  the  community- 
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property  States  the  wife  has  no  voice  in  the  matter  as  the  mana<re- 
iiient  and  control  is  given  to  the  husband  by  operation  of  law  at  the 
very  moment  the  income  comes  into  existence.  There  is  another  point 
that  just  came  to  me  and  that  is  this :  I  think  the  attorney  from  Louis- 
iana brought  out  the  point  that  the  community-property  system  actu- 
ally provides  for  the  wife;  that  is,  the  husband  realizes  that  his  wife 
IS  actually  provided  for.  He  does  not  have  to  worry  about  leaving 
her  property  or  anything  of  that  sort.  I  want  to  point  out  that  in  the 
noncommunity-property  States  the  husband  also  has  to  provide  for 
the  wife  He  is  required  to  support  his  wife.  He  is  required  to  make 
contributions  for  support,  and  if  he  does  not  support  his  wife  she  can 
go  into  court  and  compel  him  to  do  so. 

Mr.  Hill.  You  do  not  mean  to  say  that  in  these  community-prop- 
erty States  there  is  no  legal  obligation  on  the  husband  to  support 
his  wife  5  ^^ 

Mr.  Stam.  The  community-property  system  takes  care  of  that  Ui 
a  large  extent. 

Mr  Hill.  Why,  in  every  one  of  those  comm-..nity-propertv  States 
one  of  the  pounds  for  divorce  is  nonsupport.  There  is  a  le^al  obli- 
gation on  the  part  of  the  husband  in  everv  one  of  those  States  to 
support  his  wife  and  his  family,  regardless*  of  the  community-prop- 
erty system.  j  i     v 

Mr  Stam.  But  the  support  comes  out  of  \\\^  community  property, 

Mr.  Hill.  Not  necessarily.  It  does  not  make  any  difference  where 
It  comes  from,  he  has  the  obligation,  the  broad  obligation  of  sup- 
porting his  wife,  m  those  eight  community-property  States,  iust  the 
same  as  is  the  case  in  the  40  noncommunity-property  States,  and  his 
failure  to  support  constitutes  grounds  for  divorce  in  every  one  of 
iiiose  otaies. 

Mr    Stam.  I  know,  but  when  she  goes  into  court  in  the  com- 
munity-property States,  as  I  understand  it,  and  asks  for  an  account- 
ing, they  settle  this  question  on  the  portion  of  the  propertv  belong. 
^"?T     u'*  ^"^^  ^^^^  clissolve  the  community,  do  thev  not? 
^k-  r*  IC^^'  7^^^  "^^J^  settle  as  to  the  communitv  property,  and  I 
think  there  is  probably  one  State— perhaps  Louisiana:   I  am  not 
so  familiar  with  that-where  the  division  of  property  is  along  the 
nnes  of  the  moieties;  that  is,  one-half  the  husband  and  one-half  thp 
wite.    In  rny  State,  in  the  State  of  Washington,  in  any  divorce  ac- 
tion, we  will  say  an  action  inter  vivos  where  the  parties  are  both 
oJ^^S'  on  certain  grounds,  the  court  may  dissolve  the  marriage, 
nrli'f  T  !  ^^  ^^  awarded  not  only  one-half  of  the  community 
LnSt  7  \f'  1^1  ^"»y  be  awarded  any  portion  up  to  all  of  the  hus- 
omlrH.^    r^i    *^^  community  property  or  take  all  of  his  separate 
«H?n  J^'  .  T 1^   ^^"''J   ^^^^   absolute   blanket   power   to  make   that 
aajustment  between  the  husband  and  the  wife  as  the  equities  of  the 

M  "^^^  ^PP^al  to  him. 
arate  pfr^t  ^'t  *^'''^'''^'*'^^'  "^""^^^  ^^^^  ^^^^  ^^^  husband's  sep- 

St^r*  ^^^'  ^^^^^  Y^"^^  *^^^e  ^*  ^^  instance  after  instance  in  my 
ovZl'  ^^\^^^^se,  they  are  extreme  cases— I  would  not  say  extreme 
coiirf  ^''^P^^^.' but  they  are  cases  where  the  equities  appeal  to  the 
c^ourt  as  justifying  such  action.     But  the  court  is  empowered  to 
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make  the  distribution  of  property  between  the  husband  and  the 
wife  as  to  all  of  the  community  property  and  as  to  all  of  the  sep- 
arate property  of  the  spouses. 

Mr.  Frear.  May  I  make  a  suggestion  along  another  line?  In 
the  noncommunity-property  States,  of  course,  the  husband  is  re- 
sponsible for  the  support  of  his  wife  and  upon  his  death  she  gets 
her  dower  interest.  Of  course,  the  interests  of  the  wife  are  pro- 
tected so  far  as  possible  in  the  non-community-property  States. 

Mr.  Stam.  Yes;  that  is  true. 

Mr.  Chairman.  I  have  only  one  other  point  to  bring  out.  The 
partnership  situation  in  the  non-community  State  has  been  discussed. 
It  is  true  that  the  courts  have  held  in  a  number  of  cases  that  hus- 
bands and  wives  niay  enter  into  a  partnership  relationship.  But  it 
seems  to  me  that  is  not  comparable  with  the  community  property 
system  for  the  reason  that  in  the  non-community-property  States 
the  individual  members  of  the  partnership  are  absolutely  liable, 
personally  liable,  for  the  debts  of  the  partnership.  In  other  words, 
the  creditors  can  go  against  the  separate  estates  of  both  parties  in 
the  non-community-property  States.  As  I  understand  it,  in  the 
community-property  States,  the  community  debts  cannot  generally 
be  applied  against  the  wife's  personal  or*^  separate  estate.  I  just 
wanted  to  make  that  one  distinction. 

Mr.  Chairman,  I  feel  that  there  is  good  ground  for  having  the 
Supreme  Court  pass  upon  this  community-property  question,  and 
that  there  is  a  strong  possibility  that  the  proposed  bill  will  be  upheld. 

Mr.  Hill.  Let  me  ask  you  one  further  question :  On  this  question 
of  the  tax  on  income  being  an  indirect  tax — and  you  contend  it  is? 

Mr.  Stam.  Yes;  just  as  the  California  counsel  also  contended. 

Mr.  Hill.  Assuming  for  the  purpose  of  the  question  that  you  are 
correct — ^not  conceding,  but  assuming  that  you  are  correct,  do  you 
consider  the  tax  on  incomes  as  an  excise  tax  in  the  same  broad  sense 
as  you  consider  an  excise  tax  on  tobacco  or  intoxicating  liquors  ?  In 
other  words,  as  it  applies  solely  to  the  subject  matter  of  the  tax, 
entirely  separate  and  apart  from  the  ownership  of  the  income? 

Mr,  Stam.  Of  course,  in  the  tax  on  tobacco  you  are  taxing 
a  specific  act.  In  the  tax  on  tobacco  you  are  taxing  the  man- 
ufacture of  tobacco  or  you  are  taxing  the  sale  of  tobacco.  In 
some  cases  you  are  taxing  the  transfer.  Now,  in  the  case  of  the 
income  tax,  you  are  taxing  the  income.  You  are  not  taxing  any  par- 
ticular act,  such  as  a  transfer  or  a  sale.  But  the  theory  back  of^the 
whole  thing  is  that  direct  taxes  in  the  constitutional  sense  are  only 
certain  classes  of  taxes  and  everv  other  class  is  an  indirect  tax. 

Mr.  Hill.  Is  income  property  f 

Mr.  Stam.  I  think  that  would  depend  somewhat  on  the  statute, 
but  in  general  I  would  say  it  is  property. 

Mr.  Hill.  And  you  are"^  taxing  the  income  ? 

Mr.  Stam.  Yes. 

Mr.  Hill.  So  you  are  taxing  property. 

Mr.  Stam.  Well,  the  answer  to  that  is  that  Supreme  Court  said 
that  in  the  constitutional  sense  a  direct  tax  on  the  income  is  not 
a  direct  tax  on  the  property  after  the  sixteenth  amendment. 

Mr.  Hill.  You  are  talking  about  the  property  that  produced  the 
income  ? 
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Mr.  Stam.  Yes. 

Mr.  Hill.  But  is  income  itself  property? 

Mr.  Stam.  In  the  constitutional  sense,  drawing  a  distinction  be- 
tween a  direct  tax  and  an  indirect  tax,  I  would  say  not,  under  de- 
cisions of  the  Supreme  Court. 

Mr.  Hill.  Aside  from  that  question,  I  want  to  know  what  your 
opinion  is  as  to  whether  income  is  property.  I  have  got  a  thousand, 
dollars  of  income  here.    Is  that  property  ? 

Mr.  Stam.  In  the  ordinary  sense  I  would  say  yes. 

Mr.  Hjll.  The  income  tax  is  against  that  income? 

Mr.  Stam.  That  is  right. 

Mr.  Hill.  It  is  against  the  property.  Do  you  think  you  could 
tax  or  fasten  the  obligation  on  that  income  which  is  a  tax  on  prop- 
erty that  belongs  to  me,  on  John  Jones,  for  instance? 

Mr.  Stam.  Well,  I  think  you  could  depending  upon  the  controi 
or  management  that  you  had  over  the  property. 

Mr.  Hill.  That  is  all. 

Mr.  Frear.  May  I  ask  one  more  question  ?  May  I  suggest  that 
anything  in  addition  that  Mr.  Stam  wishes  to  present  either  on  his 
own  part,  or  for  Mr.  Parker,  be  submitted  to  tJie  clerk  of  the  com- 
mittee for  insertion  in  the  record,  inasmuch  as  we  have  an  amend- 
ment yet  to  consider,  and  there  is  a  full  meeting  of  the  committee 
at  11 :  30  o'clock? 

Mr.  Stam.  Very  well.  At  the  risk  of  some  repetition,  I  will  insert 
a  statement  covering  some  of  the  questions  raised  at  the  hearings. 

(The  further  statement  of  Mr.  Stam  is  as  follows:) 

The  opponents  of  the  bill  seem  to  have  conflicting  views  as  to  whether  the 
income  tax  is  a  direct  tax  or  an  excise  tax.  Judge  Donworth,  of  Washington, 
to  support  his  contention  that  the  income  tax  must  be  based  on  ownership 
and  not  on  management  and  control,  holds  that  the  income  tax  is  a  direct  tax 
in  the  constitutional  sense.  On  the  other  hand,  Mr.  Mossaman,  of  the  Cali- 
fornia bar,  states  in  a  brief  filed  by  Congressman  Evans  that  -income  taxes 
are  excise  taxes  is  nor  open  to  question."  It  is  conceded  that  excise  taxes  do 
not  have  to  be  based  upon  ownership.  However,  Mr.  Mossaman  claims  that 
income  taxes  are  excise  taxes,  because  he  takes  the  position  that  the  proposed 
bill  violates  the  rule  of  uniformity,  which  rule  is  not  applicable  to  direct  taxes 
but  only  to  excise  or  indirect  taxes.  We  feel  that  the  income  tax  is  now  re- 
garded by  the  Supreme  Court  as  an  excise  or  indirect  tax  in  the  constitutional 
sense.  The  only  reason  the  income  tax  was  regarded  as  a  direct  tax  in  the  first 
place  was  because  that  Court  in  the  Pollock  cusc  went  back  and  looked  at  the 
property  from  which  the  income  was  derived  and  held,  in  effect,  that  a  tax  on 
the  income  was  a  tax  upon  the  property  itself.  In  other  words,  a  tax  on  income, 
while  iu  common  understanding  was  direct  merely  on  the  income  and  only  in- 
direct on  the  property,  was  regarded  by  the  Supreme  Court  as  direct  on  the 
property  in  the  constitutional  sense.  The  decisions  of  the  Supreme  Court  seem 
clearly  to  indicate  that  the  income  tax  would  never  have  been  held  to  be  a 
direct  tax  but  for  the  fact  that  it  was  regarded  as  a  tax  upon  the  property  it- 
self. The  sixteenth  amendment,  according  to  later  decisions  of  the  Supreme 
Court,  forbids  the  further  application  of  the  rule  requiring  a  consideration  of 
the  sources  from  which  the  taxed  income  is  derived,  by  which  rule  alone  such 
taxes  were  removed  from  the  excise  tax  class  and  put  into  the  direct  tax  class. 
The  decisions  of  the  Supreme  Court  rendered  after  the  Sixteenth  Amendment 
held,  in  our  opinion,  that  the  effect  of  that  amendment  was  to  take  a  tax  upon 
income  derived  from  sources  which  had  theretofore  made  it  a  direct  tax  out  of 
that  category  and  put  it  into  the  class  of  excises,  duties,  and  imposts.  The  in- 
come tax  can,  therefore,  no  longer  be  regarded  as  a  direct  tax,  but  must  be 
treated  as  an  excise  or  indirect  tax  (see  memorandum  of  Mr.  Stam  to  Mr... 
Parker,  dated  May  21,  1934). 
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Cw^tUnt  on  Wo  JifT  ••/■'■'*■'''?  ""  ''^"■''«  f«^<^s  a'e  subject  under  the 
mx,  me  mil  ci<>©s  not  \ioIate  the  rule  of  unifonnitv    sincp  pvpi-v  onnnao  oivo,, 

a"irfhnrho"u?  r'fr'.t-.V'^.  r""^^^  "^^  o,«ra5u,rTstT^ar"/trf;t:3 

HiiKe  rniouffnout  the  United  States.  The  fact  that  some  wivps  hv  vniimfarv 
agr^ment  give  up  the  management  and  control  to  he  r Tusirnds  doL  nif.^^^^ 
to  violate  this  mle.  A  wmewhat  similar  question  was  eo  tiered  by  ?L^S^ 
T^tu^'lV  ^  '''^^''  ^-  ^^"^  <-'73  U.S.  266).  In  that  088^^  was  contend^ 
that  the  Federal  Government  by  allowing  a  credit  against  tiie  Fede?ar  esta^ 
tax  for  e^ate  and  inheritance  taxes  paid  to  the  States  was  iolatfiTtlis  n^^^^^ 
It  was  pointed  out  that  the  effect  of  the  Federal  law  was  to  requ  ?e  sL^estTtes 
of  dec-edents  to  bear  a  heavier  Federal  estate  tax  than  other  estates  b^Iu^L^ 
some  of  these  States  the  inheritance  and  estate  taxes  werrmuchl^Werthan  i^ 

«^^^r.^i«./  *.J^  ^l^^S""!  **^  ^^'^  contention,  the  Supreme  Court  said  : 
The  contention  that  the  Federal  tax  is  not  uniform,  because  other  States 
impose  inheritance  taxes  while  Florida  does  not,  is  witoom  m?rir  Coni?^^^ 
cannot  aecomm.xlate  its  legislation  to  the  c-i>nflictinjr  or  dissimilar  laws  ofVhe 
^tl.2*ii^fir  '^^^  ^"^^^^  ^^  ^i^^--^^  conditions  to  be  fou^d  in  the  Various 
^f  An  th«^''f^^'n "'^.r^ ^  nnlike  results  from  the  enforcement  of  the  sami 
i«i    K  ..  K^*  ^'l®  Constitution  (art.  1.  sec.  8,  clause  1)   requires  is  that  the 

IhTn'Sr^H^T  "^'"^^T"  '"^  *^^  '^""^  ^^«^  ^^  ^ts  provisions  th2  rule  of  liabimy 
shall  be  alike  in  all  parts  of  the  United  States."  imouiry 

nnT?p!!'^l«tl"±*"*^  ^""^^"^  ^^^  ^^"  f^'  ^"  **"^  ^P'^^i^"'  a"^«  ^^  a"  parts  of  the 
United  States,  since  all  spouses  having  management  and  control  of  the  com- 

mumty  property  by  oi>eration  of  State  law  Ire  treated  alike      The  Wll    of 
course,  to  some  extent  makes  its  operation  dependent  upon  State  law  but  this  is 
certainly  permissible,  since  the  Supreme  Coun  pointed  out  in  the  fl^armeZea«e 
referred  to  later,  that  the  Federal  statute  by  excess  language  or  n1?I^ryim: 
plication  map  malve  its  operation  dependent  upon  State  law  n^^^ssary  im 

(2)  The  present   law  operates  unfairly  against   wives  of  community-prop- 
erty States.     It  forces  a  wife  in  a  community-property  State  to  pay  a  tax  on 
*"k?TV^S  management  and  control  of  which  is  entirely  in  the  husband  •  and 
which  the  Supreme  Court  in  at  least  one  case  (Hopkins  v.  Bacon  28*>  U  S  122^ 
stated  that  the  husband  may  deal  with  it  very  much  as  if  it  'we -e  his  own 
The  wife  never  did  have  management  and  control  of  the  community  property  as 
t  was  conferred  in  the  husband  by  operation  of  State  law  from  the  moSt  the 
income  came  into  existence.    This  is  very  different  from  the  case  where  the  wife 
originally  had  the  right  of  management  and  control  but  assigned  that  right  to 
the  husband.    In  the  latter  case,  there  would  be  no  more  inequitv  in  taxing  such 
income  to  the  wife  than  in  taxing  the  income  of  a  revocable  tnist  to  the  grantor 
In  fact,  m  one  case  (Matem  v.  Comm.,  61  Fed.  (2d)  663),  the  Circuit  a)urt  of 
Appeals  for  the  Ninth  Orcuit  held  that  where  title  to  the  property  was  Si  the 
wife  but  she  permitted  her  husband  to  manage  the  propertv  because  of  her  in- 
experience, the  income  from  the  property  was  probably  taxable  to  the  wife     In 
the  community-property  States  the  wife  does  not  have  any  voice  in  the  matter 
as  the  power  to  manage  and  control  the  community  property  is  conferred  unon 
rhe  husl)and  under  the  State  constitution  or  State  law.    This  will  result  in 
senous  hardship,  in  cases  where  the  -.vife  has  separate  income,  since  it  mav 
force  her  into  the  higher  surtax  brackets  and  thus  deplete  her  separate  estate 
^/Ix  i?^""^  ^^  ^^^  additional  tax.     The  proposed  bill  corrects  this  inequitv 
(3)  The  opponents  of  the  bill  claim  that  the  "  management  and  control"  of 
the  husband,  in  community-property  States  is  not  a  sufficient  basis  for  taxing 
the  husband  upon  all  of  the  community  income.    This  is,  of  course,  a  question 
t?T  ^^%  Supreme  Court  to  decide.    It  appears  to  depend  upon  the  extent  of 
/^^Jtq   o??.**''''"''*^!?  ^''J^^  husband.     Justice  Holmes  in  the  Rohbins  case 
*      1^  ;.        5)  ®^^™^^  to  ^e  of  the  opinion  that  such  management  and  control 
would  be  sufficient  to  warrant  a  tax  against  the  husband  when  he  said   "  Even 
If  we  are  wrong  as  to  the  law  of  California  and  assume  that  the  wife  had 
an  interest  in  the  community  income  that  Congress  could  tax  if  so  minded    it 
does  not  follow  that  Congress  could  not  tax  the  husband  for  the  whole"    And 
Justice  Cardozo  in  the  Wells  case  (289  U.S.  670)  stated  that  the  "government 
in  casting  about  for  proper  subjects  of  taxation  is  not  confined  by  the  traditional 
classification  of  interests  or  estates.    It  may  tax  not  only  ownership,  but  any 
right  or  privilege  that  is  a  constituent  of  ownership."    The  opponents  of  "the 
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bill  have  tried  to  distinguish  the  Wells  case  and  other  trust  cases  from  the 
community-property  situation  by  stating  that  in  trust  cases  the  grantor 
"was  the  owner  of  the  income,  or  had  been  the  owner  and  was  a  grantor  of  a 
defeasible  interest,  retaining  an  interest  himself."  But  does  it  make  any 
difference  so  long  as  the  husband  has  a  right  or  privilege  which  is  a  con- 
stituent of  ownership,  whether  he  formerly  had  full  ownership  in  the  property? 
We  think  not.  It  is  the  present  interest  which  the. husband  now  has  which  we 
are  considering  in  determining  whether  or  not  such  interest  is  sufficient  upon 
which  to  base  a  tax. 

(4)  Some  opponents  of  the  bill  have  made  the  statement  that  the  community- 
property  system  insures  that  the  wife  is  well  provided  for.  But  the  noncom- 
munity-property  states  also  protect  the  wife.  They  compel  the  husband  to 
provide  for  the  support  of  the  wife  and  provide  her  with  dower  interests  or 
other  interests  upon  the  death  of  the  husband.  In  many  cases  the  wife  in 
noncomniunity-property  States  must  join  with  the  husband  in  executing  a  deed 
to  real  estate.  Nevertheless,  the  husband  has  to  pay  a  full  tax  on  his  earnings 
in  the  noncomniunity-property  States. 

(5)  In  many  of  the  noncoiiimunitj^-property  States,  husband  and  wife  may 
enter  into  a  partnership,  which  it  is  claimed  puts  the  husband  and  wife  on 
a  parity  with  the  husband  and  wife  of  the  community-property  States.  While 
the  decisions  ( n  this  point  are  conflicting,  there  have  been  cases  where  such  a 
partnership  has  been  recognized  in  a  noncommunity-property  State,  even  though 
the  wife  did  not  contribute  either  capital  or  services  to  the  partnership.  How"- 
ever,  it  should  be  borne  in  mind  that  the  wife  risks  losing  her  entire  separate 
estate  by  such  an  arrangement,  for  if  the  partnership  assets  are  not  sufficient  to 
pay  the  partnership  debts,  the  creditors  can  proceed  against  the  wife's  separate 
property.  In  the  community-property  States,  the  wife's  separate  estate  cannot 
generally  be  proceeded  against  for  community  debts.  Morover.  the  gift  tax 
checks  transfers  of  property  between  husband  and  wife  in  noncommunity 
property  for  tax-avoidance  purposes  to  a  large  extent.  Furthermore,  in  the 
Revenue  Act  of  1934  we  refuse  to  rt^cognize  losses  on  s  lies  between  husband 
and  wife  (sect.  24  (a)   (6)).    The  assignment  of  salary  is  referred  to  later. 

(6)  The  husband  in  a  noncommunity-property  State  cannot  for  income-tax 
purposes  assign  his  salary  or  his  interest  in  a  partnership  to  his  wife.  This 
was  decided  by  the  Supreme  Court  in  Liwas  v.  Earl  (281  U.S.  Ill),  and  in 
Burnet  v.  Lenninger  (285  U.S.  136).  In  the  community-property  States  such 
assignments  take  effect  by  operation  of  State  law.  and  are  recognized  for 
Federal  income-tax  purposes.     The  proposvd  bill  remove.^  this  discrimination. 

(7)  It  is  contended  by  the  opponents  (jf  the  bill  that  we  must  follow  the  State 
law  in  determining  whether  the  husband  or  wife  shall  pay  the  tax.  However, 
the  Harmel  case  (2S7  U.S.  103)  and  the  Kurk- Waggoner  case  (269  U.S.  110) 
show  that  the  Supreme  Courr  has  not  always  followed  the  State  law  in  apply- 
ing the  Federal  income  tax.  In  fact,  the  Supreme  Court  in  rhe  Harmel  case 
cited  the  community-property-tax  case  of  Poe  v.  Seaborn  (282  U.S.  101)  as 
authority  for  the  statement  that  "  State  law  may  control  only  when  the  operation 
of  the  Federal  taxing  act,  by  express  language  or  necessary  implication,  makes 
its  own  operation  dep^mdent  upon  State  law." 

(8)  It  is  contended  that  so  far  as  California  is  concerned  the  proposed 
bill  will  violate  the  treaty  with  Mexico  in  taxing  all  of  the  commujiity  income 
to  the  husband.  It  is  stated  that  under  the  terms  of  such  a  treaty  CJalifornians 
who  were  Mexican  citizens  at  the  time  of  the  transfer  of  California  to  the 
United  States  must  have  the  same  property  rights  which  they  had  had  previously 
under  the  rule  of  Mexico.  But  the  bill  does  not  take  away  any  rights  which 
they  previously  had  in  this  respect.  Under  the  Mexican  community-proi)erty 
system  the  wife  does  not  have  a  vested  interest  in  the  community  property 
but  a  mere  expectancy.  Therefore,  under  the  Mexican  law  all  of  the  communitv 
income  would  be  taxable  to  the  husband.  (Treasury  ruling,  I.T.  1646,  C.B. 
ll-l,  145.)  This  was  also  the  law  in  California  prior  to  1027  {U.S.  v.  Rabbins, 
269  U.S.  315.) 

(9)  The  question  of  the  right  of  Congress  to  tax  the  community  income  to 
the  spouse  having  management  and  control  has  never  been  squarely  before 
the  Supreme  Court.  The  cases  cited  by  the  opponents  of  the  bill  as  justifying 
the  conclusion  that  the  Supreme  Court  has  passed  upon  this  question  do  not 
appear  to  be  in  point.  The  community-pioperty-tax  cases  (Foe  v.  Seaborn, 
282  U.S.  101;  Goodell  v.  Kodi,  282  U.S.  118;  U.S.  v.  Malcolm.  282  U.S.  792; 
Bender  v.  Pfaft,  282  U.S.  127;  and  Hopkins  v.  Bacon,  282  U.S.  122)   merely 
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held  that  under  existing  law  Omgress  did  not  intend  to  tax  the  communitv 
income  to  the  husband.    They  do  not  deal  with  the  po4r  o^Oongr^^sTo  tax 

to  tax  the  husband  on  his  wife's  income,  is  also  not  in  point   since  that  ca^ 

Tf:^^^^t^Z'l''^  ^^'^  ^'^'''  ^^  Wisconsin,  not  a  comiZ  tV-pmperty  sf 

Taws'o?  ?hTstate"'Thi™Wlfl?r'  7^''"^'  f  ^^^  ^'^^^'^  iLLmrmfder Th'e 
in  tL  fhf  ^,«i««W  ^  ^  Wll  will  put  the  question  of  the  power  of  Congress 

U?ei-^f ^nnX^Tif  J.*°rS°'^o**'  ^^^  ^P?"^^  ^^''^""^  ^^'^  management  and  control 
uieieot  squarely  before  the  Supreme  Court. 

Mr.  Shalmjnberger.  That  will  be  satisfactory.     These  hearinffs 

are  concluded,  then,  and  the  committee  will  now  go  into  executive 

^session.  ^  ^^uwvc 

(Whereupon  the  committee  went  into  executive  session.) 
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